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Behold, days are coming — says the LORD God - 
I will send a hunger to the land, not a hunger for bread 
nor a thirst for water, but to hear the words of the LorpD. 


(AMOS 8:11) 


The Noé edition of the Koren Talmud Bavli 
with the commentary of Rabbi Adin Even-Israel Steinsaltz 
is dedicated to all those who open its cover 
to quench their thirst for Jewish knowledge, 
in our generation of Torah renaissance. 


This beautiful edition is for the young, the aged, 
the novice and the savant alike, 
as it unites the depth of Torah knowledge 
with the best of academic scholarship. 


Within its exquisite and vibrant pages, 
words become worlds. 


It will claim its place in the library of classics, 
in the bookcases of the Beit Midrash, 
the classrooms of our schools, 
and in the offices of professionals and businesspeople 
who carve out precious time to grapple with its timeless wisdom. 


For the Student and the Scholar 


DEDICATED BY LEO AND SUE NOE 


Steinsaltz 
Center 


KOREN 
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Once upon a time, under pressure of censorship, 
printers would inscribe in the flyleaves 
of volumes of the Talmud: 


Whatever may be written herein about gentiles 
does not refer to the gentiles of today, 
but to gentiles of times past. 


Today, the flyleaves of our books bear a similar inscription, 
albeit an invisible one: 


Whatever may be written herein about Jews 
does not refer to the Jews of today, 
but to Jews who lived in other times. 


So we are able to sit down and study Torah, Talmud, 
books of ethics, or books of faith 


without considering their relevance to our lives. 


Whatever is written there 
does not apply to us or to our generation, 
but only to other people, other times. 


We must expunge from those invisible prologues 
the notion that the words are written about someone else, 
about others, about anyone but us. 


Whether the book is a volume of Torah, 
a tractate of the Talmud, or a tract of faith, 
the opposite must be inscribed: 


Whatever is written herein refers only to me; 
is written for me and obligates me. 


First and foremost, the content is addressed to me. 


— From a public address by Rabbi Adin Even-Israel Steinsaltz 
as quoted in ow »n (Talks on Parashat HaShavua) 
Maggid Books, 2011 


This file may not be reproduced or distributed in any form without express permission from the publisher 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Haskamot 

Message from Rabbi Adin Even-lsrael Steinsaltz 
Acknowledgments 

Introduction by the Editor-in-Chief 
Preface by the Executive Editor 
Introduction by the Publisher 
Introduction to Bava Kamma 

Bava Kamma, Part II 

Common Acronyms 

Index of Background 

Index of Language 

Index of Personalities 


Image Credits 


Contents 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Haskama 


Rabbi Moshe Feinstein 


Laced Tee a ne 


Ais Mi ora a 


i TE en NM nn — ee 
Peewee MPS on 
SS 2 See PAREN D 


SEE e Mies ear eaiiece ure lnes ye 
dss i a WENT 
Pie Poa N T: Mil 


Wager TI?77 z 


TYI UTED PUR WTI 1187 0I bw Sepa $57" f Pitk taa 
Fiat aa veng a9" AZI N-ržCik Ve Gere pliers wae 
Thad aS piaz agar misste YF Yrga inaa Ye Wate 74 
Btw tte SUR wind ete wid Pieta FIR rudos qa tng 


rag DID DAT Thak Baali J Lae ite vote aeea aheqa Fe 
me yatponm ria ates =n] ralis 04170110 atab araya >h 
“iie qr pa ey noeaah narat Gest pnta Saip aged 
WUTREot Wen mi kw Lands FOpPAT CTIA ENBIAT WED ethan 


TIAMA utd pines pws Qk RATA 197701 esta wirt 


Jerie 117R 153953 i ee ee a ek ie 


SUMS Grit arse apse ATT ane 401790 177 oh 


.a"20M ite paint 'r 


9773 RIDA 7112F Cine FF Psu aT tpi 


PR thea tts Ice 


... These new commentaries — which include a new interpretation of the Talmud, a 
halakhic summary of the debated issues, and various other sections — are a truly out- 
standing work; they can be of great benefit not only to those familiar with talmudic 
study who seek to deepen their understanding, but also to those who are just begin- 
ning to learn, guiding them through the pathways of the Torah and teaching them 
how to delve into the sea of the Talmud. 


I would like to offer my blessing to this learned scholar. May the Holy One grant him 
success with these volumes and may he merit to write many more, to enhance the 
greatness of Torah, and bring glory to God and His word... 


Rabbi Moshe Feinstein 
New York, 7 Adar 5743 


I have seen one tractate from the Talmud to which the great scholar Rabbi Adin 
Steinsaltz xwSw has added nikkud (vowels) and illustrations to explain that which is 
unknown to many people; he has also added interpretations and innovations, and is 
evidently a talmid hakham. Talmidei hakhamim and yeshiva students ought to study 
these volumes, and synagogues and batei midrash would do well to purchase them, 
as they may find them useful. 


Rabbi Moshe Feinstein 
New York, Adar 5730 
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... I have just had the pleasant surprise of receiving tractate Shabbat (part one), which 

has been published by [Rabbi Steinsaltz] along with his explanations, etc. Happy 
is the man who sees good fruits from his labors. May he continue in this path and 
increase light, for in the matters of holiness there is always room to add — and we 
have been commanded to add — for they are linked to the Holy One, Blessed be He, 
Who is infinite. And may the Holy One grant him success to improve and enhance 
this work, since the greater good strengthens his hand... 


Rabbi Menachem Mendel Schneerson 
The Lubavitcher Rebbe 
Brooklyn, 5 Marheshvan 5729 
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The translation of the books of our past into the language of the present — this was 
the task of the sages of every generation. And in Israel, where the command to “teach 
them repeatedly to your children” applies to all parts of the nation, it was certainly 
the task of every era. This is true for every generation, and in our time — when many 
of those who have strayed far are once again drawing near — all the more so. For many 
today say, “Who will let us drink from the well” of Talmud, and few are those who 
offer up the waters to drink. 


We must, therefore, particularly commend the blessed endeavor of Rabbi Adin Stein- 
saltz to explain the chapters of the Talmud in this extensive yet succinct commentary, 
which, in addition to its literal interpretation of the text, also explicates the latter’s 
underlying logic and translates it into the language of our generation. 


It appears that all those who seek to study Talmud - the diligent student and the 
learned adult — will have no difficulty understanding when using this commentary. 
Moreover, we may hope that the logical explanation will reveal to them the beauty 
of the talmudic page, and they will be drawn deeper and deeper into the intellectual 
pursuit which has engaged the best Jewish minds, and which serves as the corner- 
stone of our very lives... 


Rabbi Moshe Zvi Neria 


X11 THIS HASKAMA REFERS TO THE ORIGINAL HEBREW EDITION OF THE STEINSALTZ TALMUD, UPON WHICH THIS VOLUME IS BASED 


This file may not be reproduced or distributed in any form without express permission from the publisher 


MORDECHAI ELIAHU WIN TN 


FORMER CHIEF RABBI OF ISRAEL å RICHON LEZION WyYY? RW?) WRIT IA Wd NWR H d S ka | | | d 


i t OWwNA ii 


13.5-137 sae Rabbi Mordechai 
Eliyahu 


nnp AAW ANY?) DNIT OND NID VIT DIMIN EN" PINDVYI NMN 
m9 "paan pibwa YPN PNI JINI - OYA NN NYT 1999 Try 02N 
NPA NIN P 0290701 PIVI NIIPI T83 yap - DYN AN NYT 
ANN AMA Ad ANA AY PN "7 WN NII WN DIDINI NRIMAN ND 2wNNI 
339272) "OJIN NI AY) ANDY NIV TY DJIN AD J NY 199999 NMT 
ITD ADAYA In IPANIMVY MINNI DNW JININ TI OMI" zow o"wa 

(2) aN" >) anny “aa ae Ma y WOD 252) EINNA MIA 


OYN DIIN WN JY NDP? NID OND JY ION? WIN IIN Iyo DIT 
nwy o"yaw AINA nvyvy ANN 7011 MTN AIINA nyn ovn 
DJIN MWIY DA NON T292 It N91) .OYN NN NYT TOJN - andaw AIINA 
vyn pq) -Dran 2992 INOI DINA NIDO TIOM NIN NIN MIN 
T1999 0199 929 NAW A TNIDY 2M) Doyin ONY my >am aywa 
Son ND J? 2 "YT Yria 137 YY ANI ,17799Y AD Jan OWA 
yom 'a"nI TaD YIM FIT AIM ope TY 1a p unvon 
TI NW) TINND AON ,NIINI ONIN AYYY N'o bw YOtTIx»DW 
OND Tsa ONIN owi D9YVITD AVY DYN  IW9D '99N1 T1022) 
D720 OYT PAININ DY 7)AT WAT AAXYI) 7192 NIVI DINI DWI 
T1N99 in NINSD ON NIAID AYIA INV PTD ,779WNF) J73ND DTI 

ant Niwwy7 99? 


OTI NWA OY DNA MAIN NWII AIIN PIV WAY AP NII IND 72979) 
Dp 9310 DM "5N TININD ybr ovv AIM WI" DY DB NAW ANI 
INY 19YI799 ANTPA DMD WI 933 2D 2AM AW 092721 

. DYN NN NYT 1999 199 19t NOW YI WW? 199199 NINNI 


Haw EMAL Py SVI MIST WR 237 ines ITA YSN Sa) omy 
NINIT MIND NIINIAN NIWA TIY 199 9790177 ,NITNNID NIIN DITAN? 
"29M MWIY IRENA , 101709 Ty 


NEII INNA ANS KEG) A Sen) eae’ SAP DO DN TIA Ma 


ff 

fe 
ie | ead 
SNITT 


A2A9VY INIWY OWNIA IIA 41789 YIN 


The Talmud in Eruvin 21b states: Rava continued to interpret verses homiletically. What is the 
meaning of the verse: “And besides being wise, Kohelet also taught the people knowledge; and 
he weighed, and sought out, and set in order many proverbs” (Ecclesiastes 12:9)? He explains: 
He taught the people knowledge; he taught it with the accentuation marks in the Torah, and 
explained each matter by means of another matter similar to it. And he weighed [izen], and 
sought out, and set in order many proverbs; Ulla said that Rabbi Eliezer said: At first the Torah 
was like a basket without handles [oznayim] until Solomon came and made handles for it. And 
as Rashi there explains: And thus were Israel able to grasp the mitzvot and distance themselves 
from transgressions — just as a vessel with handles is easily held, etc. 


Such things may be said of this beloved and eminent man, a great sage of Torah and of virtue. 
And far more than he has done with the Oral Torah, he does with the Written Torah — teaching 
the people knowledge. And beyond that, he also affixes handles to the Torah, i.e., to the Talmud, 
which is obscure and difficult for many. Only the intellectual elite, which are a precious few, 
and those who study in yeshiva, can today learn the Talmud and understand what it says — and 
even though we have Rashi, still not everyone uses him. But now the great scholar Rabbi Adin 
Steinsaltz xvw has come and affixed handles to the Torah, allowing the Talmud to be held 
and studied, even by simple men. And he has composed a commentary alongside the text, a 
fine commentary in clear, comprehensible language, “a word fitly spoken” with explanations 
and illustrations, so that all those who seek to study the work of God can do so. 


Rabbi Mordechai Eliyahu 
Former Chief Rabbi of Israel, 7 Tishrei 5754 


THIS HASKAMA REFERS TO THE ORIGINAL HEBREW EDITION OF THE STEINSALTZ TALMUD, UPON WHICH THIS VOLUME IS BASED XM 


This file may not be reproduced or distributed in any form without express permission from the publisher 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Message from Rabbi Adin Even-lsrael Steinsaltz 


The Talmud is the cornerstone of Jewish culture. True, our culture originated in the 
Bible and has branched out in directions besides the Talmud, yet the latter’s influ- 
ence on Jewish culture is fundamental. Perhaps because it was composed not by a 
single individual, but rather by hundreds and thousands of Sages in batei midrash in 
an ongoing, millennium-long process, the Talmud expresses the deepest themes and 
values not only of the Jewish people, but also of the Jewish spirit. As the basic study 
text for young and old, laymen and learned, the Talmud may be said to embody the 
historical trajectory of the Jewish soul. It is, therefore, best studied interactively, its 
subject matter coming together with the student’s questions, perplexities, and inno- 
vations to form a single intricate weave. In the entire scope of Jewish culture, there 
is not one area that does not draw from or converse with the Talmud. The study of 
Talmud is thus the gate through which a Jew enters his life’s path. 


The Koren Talmud Barli seeks to render the Talmud accessible to the millions of Jews 
whose mother tongue is English, allowing them to study it, approach it, and perhaps 
even become one with it. 


This project has been carried out and assisted by several people, all of whom have 
worked tirelessly to turn this vision into an actual set of books to be studied. It is a 
joyful duty to thank the many partners in this enterprise for their various contribu- 
tions. Thanks to Koren Publishers Jerusalem, both for the publication of this set and 
for the design ofits very complex graphic layout. Thanks ofa different sort are owed 
to the Steinsaltz Center and its director, Rabbi Menachem Even-lIsrael, for their de- 
termination and persistence in setting this goal and reaching it. Many thanks to the 
translators, editors, and proofreaders for their hard and meticulous work. Thanks 
to the individuals and organizations that supported this project, chief among them 
the Matanel Foundation and the Noé family of London. And thanks in advance to 
all those who will invest their time, hearts, and minds in studying these volumes — to 
learn, to teach, and to practice. 


Rabbi Adin Even-Israel Steinsaltz 
Jerusalem 5773 


A MESSAGE FROM RABBI ADIN EVEN-ISRAEL STEINSALTZ 


xv 


Acknowledgments 


xvi 


This file may not be reproduced or distributed in any form without express permission from the publisher 


ACKNOWLEDGMENTS 


We are indeed privileged to dedicate this edition of the Koren Talmud Bavli in honor 
of the generous support of Leo and Sue Noé of London. 


The name Noé is synonymous with philanthropy. The family’s charitable endeavors 
span a vast range of educational projects, welfare institutions, and outreach 
organizations across the globe, with a particular emphasis on the “nurturing of each 
individual.” Among so many other charitable activities, the Noés have been deeply 
involved with Kisharon, which provides the British Jewish community with vital 
support for hundreds of people with learning difficulties and their families; they 
provide steadfast support of SEED, which stands at the forefront of adult Jewish 
education in the UK, and Kemach, an organization in Israel that “helps Haredi 
students sustain themselves in dignity,” providing both professional and vocational 
training for the Haredi community in Israel. 


The Noés are not simply donors to institutions. They are partners. Donors think of a 
sum. Partners think of a cause, becoming rigorously and keenly involved, and giving 
of their time and energy. We are honored that they have chosen to partner with our 
two organizations, Steinsaltz Center and Koren Publishers Jerusalem, enabling us 
to further and deepen learning among all Jews. 


Leo and Sue are the proud parents and grandparents of five children and their 
families. The next generation has been taught by example that with life’s gifts come 
the responsibilities to be active within and contribute to society — both Jewish and 
non-Jewish — as is consistent with the noblest of Jewish values. 


Rabbi Adin Even-Israel Steinsaltz 
Matthew Miller, Publisher 
Jerusalem 5773 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Introduction by the Editor-in-Chief 


The publication of tractate Bava Kamma is an important milestone for 
the Koren Talmud Bavli project. We have now completed three of the six 
orders of the Babylonian Talmud. We are thus at the halfway mark of what 
has been a challenging but most rewarding journey. 


This remarkable accomplishment calls for celebration and congratulations. 
We congratulate the exceptional team that has helped the project reach this 
point. The team has brought excellence to every aspect of the daunting 
task of translating Rabbi Adin Even-Israel Steinsaltz’s masterful Hebrew 
translation of the Talmud into English. Rabbi Steinsaltz’s work is much 
more than a mere translation. It includes a coherent interpretation of the 
Mishna and the Gemara, and an expansion of the text that provides an 
array of intriguing marginal notes. Rendering this masterpiece into English 
called for talents that include biblical and talmudic scholarship, literary 
skills, linguistic expertise, editorial acumen, graphic and visual creativ- 
ity, and most of all, teamwork and diligence. Congratulations to every 
member of the team are in order, and celebration of our achievement is 
well deserved. 


Reaching this milestone grants us the opportunity to express our gratitude 
to the Almighty for giving us the strength to persevere at this sacred task for 
the past several years. These years have been difficult ones for the Jewish 
people, and especially for those of us who dwell in Eretz Yisrael. But the 
difficulties have not diminished our ability to succeed in our goals. For that 
we thank the Master of the Universe. 


With this tractate we begin Seder Nezikin, the order of Damages. The 
Talmud, on page 30a of this tractate, teaches us that if one wishes to achieve 
genuine piety he should study Seder Nezikin carefully. This teaching is 
consistent with our methodology, which strives to demonstrate that the 
Talmud is more than an encyclopedia of Jewish law and lore. It educates 
not just the student’s intellect, but his soul as well. Talmud study makes 
one not just wiser, but more holy. 


We have now had the opportunity to survey hundreds of responses sub- 
mitted by our readers. Naturally, these include constructive criticism 
and reports of errors that are inevitable in such an undertaking. We have 
systematically preserved such responses so that we can correct them in 
future editions. Indeed, we have already begun to do so for the initial 
tractates in our series. 


INTRODUCTION BY THE EDITOR-IN-CHIEF, RABBI DR. TZVI HERSH WEINREB 
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The vast majority of the responses that we have received express praise for our 
work. We have hundreds of loyal readers, who are studiously working their way 
through the “sea of the Talmud.” Some are beginners, who find our work a helpful 
introduction to Talmud study. Most often they are inspired to continue learning. 
For such students a lifetime of excitement and discovery lies ahead. Other readers, 
already accomplished scholars, report that our work provides them with a wider 
scope and a greater profundity in their studies. 


Tractate Bava Kamma, part 11, is the twenty-fourth volume of the project. Like 
the preceding volumes, it includes the entire original text, in the traditional con- 
figuration and pagination of the famed Vilna edition of the Talmud. This enables 
the student to follow the core text with the commentaries of Rashi, Tosafot, and 
the customary marginalia. It also provides a clear English translation in contem- 
porary idiom, faithfully based upon the modern Hebrew edition. 


At least equal to the linguistic virtues of this edition are the qualities of its graphic 
design. Rather than intimidate students by confronting them with a page-size 
block of text, we have divided the page into smaller thematic units. Thus, readers 
can focus their attention and absorb each discrete discussion before proceeding 
to the next unit. The design of each page allows for sufficient white space to ease 
the visual task of reading. The illustrations, one of the most innovative features of 
the Hebrew edition, have been substantially enhanced and reproduced in color. 


The end result is a literary and artistic masterpiece. This has been achieved 
through the dedicated work of a large team of translators, headed by Rabbi 
Joshua Schreier; the unparalleled creative efforts of the gifted staff at Koren; 
and the inspired and impressive administrative skills of Rabbi Jason Rappoport, 
managing editor of the Koren Talmud Bavli project. 


It is an honor for me to acknowledge the role of Matthew Miller of Koren 
Publishers Jerusalem in this historic achievement. Without him this work would 
never have begun. Its success is attributable to his vision and supervision. I 
owe a great personal debt to him for selecting me as editor-in-chief, and I am 
continually astounded by his commitment to Jewish learning, the Jewish people, 
and the Jewish homeland. 


The group of individuals who surround Rabbi Steinsaltz and support his work 
deserve our thanks as well. I have come to appreciate their energy, initiative, and 
persistence. And I thank the indefatigable Rabbi Menachem Even-Israel, whom 
I cannot praise highly enough. The quality of his guidance and good counsel is 
surpassed only by his commitment to the dissemination and perpetuation of his 
father’s precious teachings. 


Finally, in humility, awe, and great respect, I acknowledge Rabbi Adin Even-Israel 
Steinsaltz. I thank him for the inspirational opportunity he has granted me to 
work with one of the outstanding sages of our time. 


Rabbi Tzvi Hersh Weinreb 
Jerusalem 5776 
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Preface by the Executive Editor 


In the fifth chapter of tractate Gittin (60b), Rabbi Yohanan said: The Holy One, Blessed 
be He, made a covenant with Israel only for the sake of the words that were transmit- 
ted orally [al peh], as it is stated: “As on the basis of [al pi] these matters I have made 
a covenant with you and with Israel.” 


In contrast to the Written Torah, which is clearly demarcated and to which there can 
be no additions, the Oral Torah is, and will always remain, a work in progress. Every 
novel idea conceived by one engaged in the study of Torah immediately becomes part 
of the Oral Torah. No matter one’s expertise in the Written Torah, the relationship 
between him and that Torah is the relationship of a subject to an object external to 
him. In contrast, the Oral Torah has no existence independent of those who study it. 
There is no duality between the Oral Torah and the one studying it. One who studies 
the Oral Torah becomes part of the Oral Torah, just as the Oral Torah becomes part 
of him. That is why the covenant with Israel is on the basis of the Oral Torah. 


Although much of the Oral Torah studied today is written, and the Koren Talmud Bavli 
is no exception, the Koren Talmud Bavli seeks to enhance the covenant that was made 
on the basis of the Oral Law by making its content available to all seekers of God and 
His Torah. Its user-friendly layout, together with its accessible translation, takes the 
Steinsaltz commentary on the Talmud one step further. It opens the doors to even 
more students who might have previously felt excluded from the exciting give-and- 
take of the study hall, enabling them to take their place as full-fledged participants in 
the world of Talmud study. 


My involvement in the production of the Koren Talmud Bavli has been both a privi- 
lege and a pleasure. The Steinsaltz Center, headed by Rabbi Menachem Even-Israel 
and devoted to the dissemination of the wide-ranging, monumental works of Rabbi 
Adin Even-Israel Steinsaltz, constitutes the Steinsaltz side of this partnership; Koren 
Publishers Jerusalem, headed by Matthew Miller, constitutes the publishing side of 
this partnership. The combination of the inspiration, which is the hallmark of the 
Steinsaltz Center, with the creativity and professionalism for which Koren is renowned 
and which I experience on a daily basis, has lent the Koren Talmud Bavli its outstanding 
quality in terms of both content and form. 


I would be remiss if I failed to mention the contribution of Raphaél Freeman, who 
guided this project from its inception and is largely responsible for transforming the 
content of the Steinsaltz Talmud into the aesthetic Koren Talmud Bavli that is before 


PREFACE BY THE EXECUTIVE EDITOR XIX 


XX 


This file may not be reproduced or distributed in any form without express permission from the publisher 


PREFACE BY THE EXECUTIVE EDITOR 


you. He was succeeded by Dena Landowne Bailey, who has facilitated a seam- 
less transition and has continued to ensure that the Koren Talmud Bavli lives 
up to the lofty standards that are the hallmark of Koren Publishers. 


I would like to express my appreciation for Rabbi Dr. Tzvi Hersh Weinreb, 
the editor-in-chief, whose insight and guidance have been invaluable. Rabbi 
Jason Rappoport, the managing editor, has added professionalism to this 
project, systematizing the work of the large staff, and it is thanks to him that 
the project is proceeding with efficiency and excellence. Rabbi Dr. Joshua 
Amaru, the coordinating editor, oversees the work of the translators and edi- 
tors, and is largely responsible for ensuring the consistently high quality of 
their work. Rabbi Avishai Magence is the content curator, who, in addition 
to his general contributions to this project, is responsible for the accuracy of 
the realia and for the photographs and images that enhance the experience of 
Talmud study in the Koren Talmud Bavli. The contribution of my friend and 
colleague, Rabbi Dr. Shalom Z. Berger, the senior content editor, cannot be 
overstated; his title does not begin to convey the excellent direction he has 
provided in all aspects of this project. The staff of copy editors, headed by 
Aliza Israel, with Ita Olesker as production coordinator, pleasantly but firmly 
ensures that the finished product conforms to standards and is consistently 
excellent. The erudite and articulate men and women who serve as translators, 
editors, and copy editors generate the content that is ultimately the raison d'etre 
of the Koren Talmud Bavli. 


Thanks to my fellow occupants of the Koren beit midrash: Rabbi David Fuchs, 
Rabbi Hanan Benayahu, Rabbi Yinon Chen, Efrat Gross, and others. Their 
mere presence creates an atmosphere conducive to the serious endeavor that 
we have undertaken and their assistance in all matters, large and small, is 
appreciated. 


At the risk of being repetitious, I would like to thank Rabbi Dr. Berger for 
introducing me to the world of Steinsaltz. Finally, I would like to thank Rabbi 
Menachem Even-Israel, with whom it continues to be a pleasure to move 
forward in this great enterprise. 


Rabbi Joshua Schreier 
Jerusalem 5775 
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Introduction by the Publisher 


The Talmud has sustained and inspired Jews for thousands of years. Throughout 
Jewish history, an elite cadre of scholars has absorbed its learning and passed it on 
to succeeding generations. The Talmud has been the fundamental text of our people. 


Beginning in the 1960s, Rabbi Adin Even-Israel Steinsaltz xvw created a revolu- 
tion in the history of Talmud study. His translation of the Talmud, first into modern 
Hebrew and then into other languages, as well the practical learning aids he added 
to the text, have enabled millions of people around the world to access and master 
the complexity and context of the world of Talmud. 


It is thus a privilege to present the Koren Talmud Bavli, an English translation of 
the talmudic text with the brilliant elucidation of Rabbi Steinsaltz. The depth and 
breadth of his knowledge are unique in our time. His rootedness in the tradition and 
his reach into the world beyond it are inspirational. 


Working with Rabbi Steinsaltz on this remarkable project has been not only an honor, 
but a great pleasure. Never shy to express an opinion, with wisdom and humor, Rabbi 
Steinsaltz sparkles in conversation, demonstrating his knowledge (both sacred and 
worldly), sharing his wide-ranging interests, and, above all, radiating his passion. I am 
grateful for the unique opportunity to work closely with him, and I wish him many 
more years of writing and teaching. 


Our intentions in publishing this new edition of the Talmud are threefold. First, we 
seek to fully clarify the talmudic page to the reader — textually, intellectually, and 
graphically. Second, we seek to utilize today’s most sophisticated technologies, both 
in print and electronic formats, to provide the reader with a comprehensive set of 
study tools. And third, we seek to help readers advance in their process of Talmud 
study. 


To achieve these goals, the Koren Talmud Bavli is unique in a number of ways: 


e The classic tzurat hadaf of Vilna, used by scholars since the 1800s, has been reset 
for greater clarity, and opens from the Hebrew “front” of the book. Full nikkud 
has been added to both the talmudic text and Rashi’s commentary, allowing 
for a more fluent reading with the correct pronunciation; the commentaries of 
Tosafot have been punctuated. Upon the advice of many English-speaking teach- 
ers of Talmud, we have separated these core pages from the translation, thereby 
enabling the advanced student to approach the text without the distraction of the 
translation. This also reduces the number of volumes in the set. At the bottom 
of each daf, there is a reference to the corresponding English pages. In addition, 
the Vilna edition was read against other manuscripts and older print editions, so 
that texts which had been removed by non-Jewish censors have been restored to 
their rightful place. 
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e The English translation, which starts on the English “front” of the book, reproduces the menukad 
Talmud text alongside the English translation (in bold) and commentary and explanation (in a 
lighter font). The Hebrew and Aramaic text is presented in logical paragraphs. This allows for a 
fluent reading of the text for the non-Hebrew or non-Aramaic reader. It also allows for the Hebrew 
reader to refer easily to the text alongside. Where the original text features dialogue or poetry, the 
English text is laid out in a manner appropriate to the genre. Each page refers to the relevant daf. 


e Critical contextual tools surround the text and translation: personality notes, providing short 
biographies of the Sages; language notes, explaining foreign terms borrowed from Greek, Latin, 
Persian, or Arabic; and background notes, giving information essential to the understanding of 
the text, including history, geography, botany, archaeology, zoology, astronomy, and aspects of 
daily life in the talmudic era. 


e Halakhic summaries provide references to the authoritative legal decisions made over the centu- 
ries by the rabbis. They explain the reasons behind each halakhic decision as well as the ruling’s 
close connection to the Talmud and its various interpreters. 


e Photographs, drawings, and other illustrations have been added throughout the text — in full 
color in the Standard and Electronic editions, and in black and white in the Daf Yomi edition — 
to visually elucidate the text. 


This is not an exhaustive list of features of this edition; it merely presents an overview for the 
English-speaking reader who may not be familiar with the “total approach” to Talmud pioneered 
by Rabbi Steinsaltz. 


Several professionals have helped bring this vast collaborative project to fruition. My many col- 
leagues are noted on the Acknowledgments page, and the leadership of this project has been 
exceptional. 


RABBI MENACHEM EVEN-ISRAEL, DIRECTOR OF THE STEINSALTZ CENTER, was the driving 
force behind this enterprise. With enthusiasm and energy, he formed the happy alliance with Koren 
and established close relationships among all involved in the work. 


RABBI DR. TZVI HERSH WEINREB ¥’DW, EDITOR-IN-CHIEF, brought to this project his pro- 
found knowledge of Torah, intellectual literacy of Talmud, and erudition of Western literature. It is 
to him that the text owes its very high standard, both in form and content, and the logical manner 
in which the beauty of the Talmud is presented. 


RABBI JOSHUA SCHREIER, EXECUTIVE EDITOR, assembled an outstanding group of scholars, 
translators, editors, and copy editors, whose standards and discipline enabled this project to proceed 
in a timely and highly professional manner. 


RABBI MEIR HANEGBI, EDITOR OF THE HEBREW EDITION OF THE STEINSALTZ TALMUD, 
lent his invaluable assistance throughout the work process, supervising the reproduction of the 
Vilna pages. 


RAPHAEL FREEMAN created this Talmud’s unique typographic design which, true to the Koren 


approach, is both elegant and user friendly. 


It has been an enriching experience for all of us at Koren Publishers Jerusalem to work with the 
Steinsaltz Center to develop and produce the Koren Talmud Bavli. We pray that this publication will 
be a source of great learning and, ultimately, greater avodat Hashem for all Jews. 


Matthew Miller, Publisher 
Koren Publishers Jerusalem 


Jerusalem 5773 
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Introduction to Bava Kamma 


Tractate Bava Kamma was originally the first section of a large tractate named 
Tractate Nezikin, which comprised what are now the first three tractates in the 
Order of Nezikin. From this placement it derived its name, Bava Kamma, the first gate. 
The remaining part of this super-tractate was divided into Bava Metzia, the middle 
gate, and Bava Batra, the last gate.' 


These three tractates generally address monetary cases and incorporate within their 
chapters almost the entire range of Jewish civil law, while punishments for criminal 
offenses and religious transgressions are addressed only tangentially. 


Tractate Bava Kamma treats one specific area of law, the law of torts, in the narrow- 
est meaning of the term. This means that it deals with the range of responsibility 
and compensation for which one is liable after causing damage to another’s body or 
property, both when the damage was caused by an individual and when it was caused 
by his possessions, in a direct or indirect fashion. 


The principles of these halakhot are founded on the passages of the Torah appearing 
in the portion of Mishpatim (Exodus 21:18-37, 22:1-14). The Torah does not present 
these halakhot in a dry exposition of abstract legal principles but in the form of 
lively examples drawn from everyday life. In order to be able to apply these examples 
to other cases, it is necessary to first determine which facets of the cases provided 
by the Torah are essential elements that define the halakha and which facets are 
just incidental details of the provided example. This is done with the help of the 
authoritative traditions of the Oral Law and with the tools of legal exegesis. 


Tractate Bava Kamma is subdivided into two sections. The first section (chapters 1-6) 
covers the topic of damage caused by one’s property or by actions that he initiated. 
The second section (chapters 7-10) concerns damage caused by a person with his 
own body.’ 


The laws of torts also include a religious aspect. Many cases involve the transgression 
of the halakhic prohibitions against robbery, theft, and injury. Nevertheless, one’s 
liability to pay damages is not limited to cases where there was a willful transgression 
ofa prohibition. Rather, even when the damage was caused with no purposeful intent 
to harm or through neglect, one is liable to pay restitution to the injured party.’ 


In the first section of Bava Kamma, which concerns damage caused by one’s property, 
the key issue is that of the owner’s responsibility. It is clear that an owner is respon- 
sible for the damage caused by his possessions; what requires clarification are the 
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exact limitations of his responsibility. Does this responsibility extend to include any 
damage that results from his property or does it include only certain kinds of damage? 
Does taking the proper precautionary measures exempt one from liability for the 

damage that occurs despite one’s efforts? Is there any difference between compensa- 
tion payments made for actions performed with premeditation and purposeful intent 
and actions that were performed unintentionally, through neglect, or as a result of 
insufficient precautionary measures? 


One's liability for damage depends on the nature and the form of the damage. For 
this reason, acts that cause damage are classified as being subcategories of various 
primary categories of damage. 


From the verses in the Torah it is readily apparent that a distinction exists between 
damage to property caused by one’s animals, since, in the words of the opening 
mishna, they have a living spirit, and damage caused by one’s inanimate possessions. 
With regard to damage caused by one’s animals, a difference exists between cases 
where the animal's objective was to cause damage and cases where the damage was 
a consequence of the animal’s typical behavior. Damage of the former type is clas- 
sified as being of the category of Goring. This includes damage caused by goring, 
kicking, or biting done for the purpose of damaging. Cases of such damage can be 
further subdivided into instances in which the belligerent animal was innocuous and 
cases where the animal had already repeatedly caused that form of damage, and the 
owner had been warned about it, in which case the animal is considered forewarned. 
Once an animal is forewarned, the level of the owner’s responsibility for any damage 
caused by it is intensified in terms of the extent to which he is required to safeguard 
his animal to prevent it from causing damage, the amount of restitution he is liable 
to pay, and the form of payment. Furthermore, the owner incurs liability for such 
damage in almost every place, whether on private property or in the public domain.‘ 


By contrast, in cases where the damage was a consequence of the animal's typical 
behavior, the animal’s owner is liable only if the damage took place on the property of 
the injured party and only if such behavior is considered typical for that animal. One 
category of damage of this type is Eating, in which an animal’s actions are motivated 
by the pleasure it receives in the course of the damage that is causes. Another category 
is Trampling, where the damage is caused by the animal’s typical movements, such as 
by trampling on items while walking. As liability is incurred only when such behavior 
is considered typical for that animal, ifan animal eats something it does not normally 
eat, or moves in an atypical manner, the owner is not liable to pay for the damage. 
Furthermore, in these cases, if the owner took the standard precautionary measures 
to prevent damage from occurring, he is also exempt from liability. 


In cases of damage caused by one’s movable property, a distinction exists between 
damage caused by one’s property when it remains stationary, classified as damage in 
the category of Pit, and damage caused when a person initiates a hazardous situation 
that then moves to a different location by itself or due to an additional force such as 
the wind, classified as damage in the category of Fire. In cases classified as Pit, liability 
is incurred only where one placed his property in a domain not his own, whether 
in the public domain or someone else’s private property. Furthermore, liability is 
limited to damage caused to animals and people but does not extend to damage 
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caused to vessels. In cases classified as Fire, one is liable wherever damage is caused, 
although in some cases one is not liable for the full extent of the damage. Also, with 
regard to these primary categories, one who took standard precautionary measures 
to prevent damage from occurring is exempt from liability. 


An additional primary category of damage, Man, includes damage caused directly by 
a person.’ One is liable for any damage that is a direct result of his actions or his force. 
One bears an extensive level of responsibility for his actions and therefore is liable 
for the full cost of the damage even if it was caused unwittingly and without aware- 
ness. The only exceptions to this are damage caused by those of limited intellectual 
capacity, who in general are not responsible for their actions, and damage caused by 
one’s Canaanite slaves. In the latter case, the exemption applies to the master and is 
the result of an enactment for the betterment of the world, as it prevents a slave from 
maliciously causing damage in order to cause his owner great loss. The slave himself, 
if he is emancipated, will then be liable to pay for the damage he caused. 


The second section of Bava Kamma deals with damage caused by one person to 
another and by one person to the property of another. This topic is generally subdi- 
vided into the laws of bodily injury and the laws of robbery and theft. 


As the Gemara derives from verses in the Torah, one that injures another is liable for 
one or more of five types of indemnity payments. These are the payments: 


e Cost of the damage: For all types of irreversible harm, such as severing an arm or 
a leg, which reduces the injured party’s market value. 


e Pain: For pain inflicted. 


e Humiliation: For embarrassment caused by the injury that was inflicted, such as 
in the rape of a woman or by causing a blemish that humiliates the person. 


e Medical expenses: For all medical expenses incurred as a consequence of the injury. 
e Loss of livelihood: For missed work and loss of income due to the injury. 


These indemnities are not automatically paid for every injury caused; rather, each 
case is judged individually. At times one may have to pay all five types of indemnity 
payments, and at other times one may have to pay only some of them. Here too, there 
is a distinction between one who injured another willfully and purposefully, who 
is liable to pay all five indemnity payments when they apply, and one who injured 
another unintentionally or because of neglect, who is liable to pay only for the cost 
of the damage but not the other four types. 


Injuring another person is a violation of a Torah prohibition although one is rarely 
punished with lashes for doing so. Accordingly, one who injures another is required 
not only to compensate the injured party, but he must make amends by placating 
him as well. 


Robbery and theft differ from cases of damage in that not only does the victim suffer a 
loss, but the perpetrator benefits from the property he took. The talmudic discussion 
about this concerns two central issues. 
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First, the fines imposed by the Torah on the thief, and to a lesser degree, on the 
robber, obligate him to make a double payment to the victim of his crime, and in 
cases where the crime of theft is followed by the slaughtering or sale of the stolen 
ox or sheep, he is required to pay four or five times the value of the stolen animal. 
Because these payments are fines leveled by the Torah, only a court of ordained 
judges, an institution that lapsed over the course of time, is authorized to collect 
them. Even then, the fine is imposed only in limited circumstances. For example, 
guilt must be confirmed on the basis of testimony from two witnesses and not based 
ona confession of the guilty party, and in some cases a fine is imposed only after the 
guilty party has taken a false oath that he is not guilty. 


The second issue involves the requirement for the thief and the robber to return 
the item that they stole or to pay restitution for its value. Should they not do so 
willingly, the court is authorized to coerce them. The Gemara enters into a detailed 
discussion as it attempts to define this obligation. When are a robber and a thief 
obligated to return the very item they stole and when are they required only to pay 
restitution? How is the amount one has to pay determined in cases where the value 
of the item changed over time? Is there a difference in this regard if the change was 
due to fluctuations in the item’s market value or due to a physical change in the 
item itself? 


How the stolen item should be returned is also the subject of much discussion. Can 
he just return the item to its owner or must he inform him that he has done so? To 
what lengths does he need to go to find the owner? The Sages enacted that in order 
to facilitate a thief’s full repentance he does not always need to return the item itself. 
It needs to be clarified when that enactment applies and when it does not apply. 
Furthermore, is the requirement to return the item an obligation on the thief alone, 
or does the victim retain rights of ownership to the item so that even if the thief dies 
he may continue to claim it back from the thief’s heirs? 


These are the principal discussions contained in this tractate, although Bava Kamma 
also includes discussions about other types of payments and fines as well as false 
claims made with regard to instances of theft and robbery. Very little aggadic mate- 
rial appears in this tractate, and what does appear is mainly related to the tractate’s 
primary subject, the responsibility one bears for the damage he caused. 


Tractate Bava Kamma contains ten chapters, the last four of which appear in the 
present volume. Some chapters deal with a single subject, while others address 
several. 


Chapter Seven begins the tractate’s discussion of the laws of theft. It focuses primarily 
on the liability incurred by a thief, both with regard to the double payment and with 
regard to the fourfold and fivefold payments. At its conclusion, the chapter lists the 
enactments that were promulgated concerning Eretz Yisrael and Jerusalem. 


Chapter Eight addresses cases of bodily injury and the methods of payment for the 
five types of indemnity. 


Chapter Nine delineates when a stolen item must be returned and when the thief or 
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robber pays restitution only. It also explores the methods of achieving atonement for 
the sin of robbery as it examines the case of one who steals from a convert. 


Chapter Ten discusses the details of the laws of robbery, defining when an action is 
deemed to be a robbery as opposed to theft, and examining the methods of returning 
the stolen item. 


1 Inthe Tosefta, Tractate Kelim, owing to its great length, is similarly divided into three gates: Bava 
Kamma, Bava Metzia, and Bava Batra. 

2 Notincluded in Tractate Nezikin are those monetary cases directly related to matters of matrimony 
that are expounded in the Order of Nashim, principally in Tractate Ketubot. 

3 And as the Sages put it: What holds true for the ox holds true for any domesticated animal, as 
well as for wild animals and birds. If that is the case, why did the verse specifically mention ox or 
ass? Rather, the verse presents the common example (Bava Kamma 5 4b). 


4 Rambam retains this division in his Mishne Torah. The section addressing these issues is divided as 
follows: Hilkhot Nizkei Mamon, addressing damage to property; Hilkhot Geneiva, addressing the 
laws of theft; Hilkhot Gezeila VaAveda, addressing robbery and lost articles; Hilkhot Hovel UMazik, 
addressing injury and damages; and finally Hilkhot Rotzeah UShmirat HaNefesh, addressing capital 
crimes and other life-or-death matters. 

5 With regard to damage caused by an individual's person, there exists an even stricter measure — at 
times one may be obligated to pay compensation even when an action was caused without one’s 
knowledge and by accident. The early authorities discuss whether there are any circumstances 
under which an unavoidable accident would exempt the person from having to pay any form of 
compensation for the damage caused. 

6 One exception to this is when the injured party entered the property of the owner of the belligerent 
animal without first gaining permission to do so. 

7 According to the opinion of Rav, cited at the beginning of the tractate, this is one of the four 
primary categories of damage, the one known as Maveh. 
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If a man steals an ox or a sheep, and slaughters it or sells it, 
he shall pay five oxen for an ox and four sheep for a sheep. 


(Exodus 21:37) 


If the theft shall be found in his possession alive whether 
it is an ox, or a donkey, or a sheep, he shall pay double. 


(Exodus 22:3) 


If a man gives his neighbor money or vessels to safeguard 
and it was stolen from the house of the man, if the thief 
shall be found he shall pay double. If the thief shall not be 
found, the owner of the house shall approach the judges 
to determine if he misappropriated his neighbor's goods. 
For any matter of trespass, from an ox, for a donkey, for 
a sheep, for a garment, for any lost item about which one 
shall say: This is it, the claims of both of them shall come 
before the judges, the one whom the judges convict shall 
pay double to his neighbor. 

(Exodus 22:6-8) 


This chapter deals mainly with the fines imposed upon a thief: Double payment in 
ordinary circumstances, and a fourfold or fivefold payment if the thief steals a sheep 
or an ox and then slaughters or sells it. Whereas repayment of the principal amount 
stolen is a simple monetary reimbursement, specific halakhot apply to the fines 
imposed by the Torah, which take effect in a limited set of circumstances. 


Several basic questions are addressed, such as: In which precise cases is a thief obli- 
gated to pay these fines? What is the relationship between the double payment and 
the fourfold or fivefold payment? 


Other issues discussed in this chapter involve cases in which the thief, during the 
course of the act of theft, commits a transgression involving a serious punishment. 
At times this can lead to a cancellation of the monetary obligations incurred through 
the theft itself. Another question is whether the testimony of two separate sets of 
witnesses, one concerning the theft of an animal and the other its slaughter or sale, 
can be combined into a single incriminating testimony. Furthermore, it is necessary 
to establish the punishment for conspiring witnesses who testify about the theft of 
an animal, or about its slaughter or sale, or both. 


Introduction to 
Perek VII 
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The principle of double payment applies more broadly - 7317 
bap mbwa nT: If witnesses testify that an individua 
item from another person, the thief must pay the victim double 
the value of the stolen item. Furthermore, if one stole an ox or 
a sheep and slaughtered or sold it, he must pay four 
value of the sheep or five times the value of the ox (Rambam Sefer 
Nezikin, Hilkhot Geneiva 1:6; Tur, Hoshen Mishpat 348). 


One who steals an item after a thief — 3371 0% 3337: If one 
steals a stolen item from a thief, he is not required to ma 


M I S H N A The principle of double payment applies 


more broadly™ than the principle of 
fourfold or fivefold payment, as the principle of double pay- 
ment applies both to the theft of something that is alive and to 
the theft of something that is not alive, but the principle of 
fourfold or fivefold payment applies only to the theft of an ox 
or a sheep, as it is stated: “If a man steal an ox or a sheep, and 
slaughter it or sell it, he shall pay five oxen for an ox and four 
sheep for a sheep” (Exodus 21:37). 


Having stated a limitation to the halakha of fourfold and fivefold 
payment, the mishna mentions a further limitation, which applies 
to all three types of payments. One who steals an item after a 
thief" has already stolen it, i.e., one who steals a stolen item, does 
not pay the double payment to the thief or to the prior owner, 
nor does one who slaughters or sells an ox or a sheep after a 
thief has already stolen it pay the fourfold or fivefold payment. 
Rather, he pays only the principal, i.e., the value of the item he 
stole. 


G E M A RA The mishna teaches one particular differ- 


ence between double payment and four- 
fold or fivefold payment, while it does not teach this difference 
between them: The principle of double payment applies both 
in the case ofa thief and in the case of a bailee who falsely states 
the claim that a thief stole" the deposit entrusted to him and who 
takes an oath to that effect. But the principle of fourfold or 
fivefold payment applies only in the case of a thief, not in the 
case of one who falsely claims that a deposit was stolen. 


The fact that the mishna does not teach the latter distinction 
supports the opinion of Rabbi Hiyya bar Abba, as Rabbi Hiyya 

bar Abba says that Rabbi Yohanan says: In the case of one who 

falsely states the claim that a thief stole a deposit from him, and 

it is discovered that he himself is the thief, he pays double pay- 
ment. And if the stolen item is an ox or sheep and he slaughtered 

or sold it, he pays the fourfold or fivefold payment. According 

to Rabbi Hiyya bar Abba, there is no difference between the 

applications of double payment and fourfold or fivefold payment 

in this case. 


There are those who say a different version of this discussion: Let 
us say that the mishna supports the opinion of Rabbi Hiyya bar 
Abba, as Rabbi Hiyya bar Abba says that Rabbi Yohanan says: 
In the case of one who falsely states the claim that a thief stole a 
deposit from him, and it is discovered that he himself is the thief, 
he pays double payment. And if the stolen item is an ox or sheep, 
and he slaughtered or sold it, he pays the fourfold or fivefold 
payment. 


HALAKHA 


slaughters it or sells it, he is not required to pay the fourfold or 
fivefold payment (Rambam Sefer Nezikin, Hilkhot Geneiva 1:17; Tur, 
Hoshen Mishpat 350). 


stole an 


A bailee who falsely states the claim that a thief stole — jyiv 
334 Nayv: In the case of a bailee who takes a false oath claiming 
that an item entrusted to him has been stolen, and witnesses 
subsequently testify that his claim was false and the item is in 
his possession, the bailee is considered a thief and must pay the 
owner of the item double its value. If he slaughtered or sold an 


imes the 


e double 


NOTES 


The principle of double payment applies more 
broadly - bas bwn nma Marva: Rabbeinu Yehonatan 


of Lunel writes that after having comp 
of the primary categories of damag 
by one’s property, i.e., the primary ca 


eted its discussion 
e that are caused 
egories of Goring, 


Eating, and Trampling, and the categories of Fire and 


Pit, the mishna turns its attention to 
caused by a person himself, name 
caused by a person was introduced ea 
as according to Rav (3b), damage cau 
the primary category of maveh men 
mishna of the tractate (2a). Even accor 


a type of damage 
y theft. Damage 
rlier in the tractate, 
sed by a person is 
ioned in the first 
ding to those who 


disagree with Rav and maintain tha 


damage caused 


directly by a person is not mentioned in that mishna, it 
is mentioned in the list of primary categories of damage 
recorded by Rabbi Hiyya and Rabbi Oshaya (4b). 


payment to either the first thief or to the prior owner, even if 
the prior owner of the item has already despaired of recovering 
it. Similarly, if one steals an ox or sheep from a thief and then 


ox or sheep after taking the oath, he pays the fourfold or fivefold 
payment (Rambam Sefer Nezikin, Hilkhot Geneiva 4:1; Tur, Hoshen 
Mishpat 352). 
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BACKGROUND 


A generalization, and a detail, and a generalization — 
boo bi dbp: This method of derivation employs the 
following logic: If the Torah had intended to include 
all matters in a particular halakha it would have been 
enough to write the first generalization. If it had intended 
to exclude all matters except for the details mentioned, 
it could have written merely the details after the gen- 
eralization. Since it added a further generalization after 
the details, it intended to add other matters that are 
comparable in their characteristics to those mentioned 
in the Torah. 


Transmits impurity through contact and carrying - 
WOH yaa Kawi: Ritual impurity in the Torah typically 

refers to impurity imparted through contact, i.e., when a 

person or object comes into direct contact with a source 

of impurity. If there is an object interposing between 

the individual and the source of impurity, the interpos- 
ing object is susceptible to ritual impurity but generally 
does not transmit the impurity to the person. Yet, there 

are some sources of ritual impurity, such as most animal 

carcasses, a zav, and a menstruating woman, whose 

impurity is transmitted by carrying the source of impurity, 
even if there is no direct contact. 


NOTES 


Land is excluded - niyprp ax»: Tosafot explain how 
it is possible to steal land: One who owns land extends 
he boundary markers into the adjacent property of his 
neighbor, effectively annexing some of it. Another case is 
where one steals fruits from a tree, as fruit that is attached 
o the tree is categorized as land. 


Canaanite slaves...are compared to land - o’tay 
niypi wpn: Itis explained in the Jerusalem Talmud 
hat slaves are excluded because one benefits only from 
heir labor rather than from their actual bodies. The 
slave referred to here is a Canaanite slave. The status 
of a Hebrew slave is like that of any other Jew, and the 
punishment for kidnapping and selling a fellow Jew is 
execution. Since monetary fines are not imposed in cases 
subject to the death penalty, there is no discussion of 
double payment for one who steals a Hebrew slave. 
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The Gemara rejects the inference: Does the mishna teach that there 
is no difference between double payment and fourfold or fivefold 
payment except for the one mentioned in the mishna? It teaches 
merely that the principle of double payment applies more broadly 
than the principle of fourfold or fivefold payment, and it provides an 
example of this statement. This does not mean that this is the only 
difference, and it is possible that the tanna taught this one case and 
omitted others. 


§ The mishna teaches that the principle of double payment applies 
both to the theft of something that is alive and to the theft of some- 
thing that is not alive. The Gemara asks: From where are these 
matters derived? It is as the Sages taught in a baraita with regard to 
the verse that discusses double payment: “For any matter of trespass, 
whether it be for an ox, for a donkey, for a sheep, for a garment, or for 
any manner of lost thing about which one shall say: This is it, the 
claims of both of them shall come before the judges, the one whom 
the judges convict shall pay double to his neighbor” (Exodus 22:8). 
“For any matter of trespass” is a generalization; “whether it be for 
an ox, for a donkey, for a sheep, for a garment” is a detail. And 
when the verse states: “Or for any manner of lost thing,’ it then 
generalizes again. 


Consequently, this verse contains a generalization, and a detail, and 
a generalization,’ and one of the thirteen rules of exegesis states 
that in such a case you may deduce that the verse is referring only 
to items similar to the detail. Therefore, just as each of the items 
mentioned in the detail is clearly defined as an item that is movable 
property and has intrinsic monetary value, so too double payment 
is practiced with regard to any item that is movable property and 
has intrinsic monetary value. 


Land is excluded," as it is not movable property. Canaanite 
slaves are excluded, as they are compared to land" in many areas 
of halakha. Financial documents are excluded, as, although they 
are movable property, they do not have intrinsic monetary value. 
The value of the material on which the document is written is negli- 
gible; documents are valuable only because they serve as proof for 
monetary claims. Finally, consecrated property is excluded" because 
it is written in the verse that the one found liable shall pay double to 
“his neighbor,’ i.e., to another person, rather than to the Temple 
treasury. 


The Gemara asks: If the halakha of double payment is limited to 
cases similar to the details mentioned in the verse, it should also be 
derived that just as each of the items mentioned in the detail is clearly 
defined as an item whose carcass transmits impurity through 
contact and carrying,’ so too any item whose carcass transmits 
impurity through contact and carrying it is subject to double pay- 
ment. But birds, whose carcasses do not transmit impurity through 
contact or carrying, should not be subject to double payment. 


The Gemara objects to the question: But how can you say this? But 
isn’t “garment” written in the list of specified items (Exodus 22:8)? 
It is impossible to speak of the impurity of carcasses with regard to 
clothing. The Gemara responds: Say, in response to this objection: 
Weare speaking specifically of animals, and this is the question that 
was asked: Why not say that with regard to animals, an animal 
whose carcass transmits impurity through contact and carrying, 
yes, it is subject to double payment, whereas an animal whose carcass 
does not transmit impurity through contact and carrying, such as 
a bird, no, a thief would not pay double payment for stealing it? 


Land is excluded, etc. — 3) NiyPIP 18%: One who steals land, 
Canaanite slaves, or financial documents returns what he stole 
but does not pay the double payment (Rambam Sefer Nezikin, 
Hilkhot Geneiva 2:2; Tur, Hoshen Mishpat 350). 


HALAKHA 


Consecrated property is excluded — wapit xx: One who 
steals consecrated property does not have to pay the double 
payment (Rambam Sefer Nezikin, Hilkhot Geneiva 2:1; Tur, Hoshen 
Mishpat 350). 
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This line of reasoning is correct, because we expound each one" 
of the listed items in the generalization, and detail, and general- 
ization by itself. Each item is treated individually as representing 
a category, but the different items are not grouped together into 
one broad category. Since several animals are listed, it is con- 
cluded that if the stolen item is an animal it must resemble the 
listed animals. But since birds do not transmit impurity through 
contact or carrying, they are not subject to double payment. 


The Gemara rejects this: If so, let the Merciful One write just one 

detail, i.e., animal, and that would have been enough to teach that 
animals are subject to double payment only if they transmit impu- 
rity through contact and carrying, so birds are excluded. Since 
the Torah listed several animals, birds are included. 


The Gemara questions this assertion: Which individual animal 
should the Merciful One have written? If the Merciful One 
had written only “ox,” I would say that only an animal that is 
similar to an ox, in that it is sacrificed on the altar, yes, it is sub- 
ject to double payment. But an animal that is not sacrificed on 
the altar, no, it is not subject to double payment. And if the 
Merciful One had written only “donkey,” I would say that only 
an animal that is similar to a donkey, in that its firstborn male 
offspring is sacred with the sanctity of a firstborn,’ yes, it is 
subject to double payment. But an animal that is not sacred with 
the sanctity ofa firstborn, no, it is not subject to double payment. 
The principle of double payment would then include cattle, sheep, 
goats, and donkeys, but not other animals (see Exodus 13:13 and 
Deuteronomy 15:19). 


The Gemara responds: Say in answer to this question: If so, if 
the Torah had wished to limit double payment to cases where 
cattle, sheep, goats, or donkeys were stolen, let the Merciful One 
write just “ox” and “donkey”; why do I need the verse to mention 


“sheep”? Conclude from it that the Torah intends to include even 


animals that do not meet these criteria, e.g., birds. 


The Gemara asks further: But say that the verse mentions 

sheep in order to include only kosher birds, which are similar 

to the sheep" listed in the verse, in that a carcass of these birds 

renders both the one who eats it and his garments ritually 

impure when it passes through his esophagus,’ as the carcass of 
a sheep also transmits ritual impurity. But non-kosher birds,’ 

whose carcasses do not have ritual impurity at all, as they do 

not render either the one who eats them or his garments impure 

when they pass through his esophagus, no, they are not subject 

to double payment. The Gemara answers: The word “any [kol]; 
in the phrase “for any [kol] matter of trespass” is an amplification, 
and serves to include even non-kosher birds in the principle of 
double payment. 


BACKGROUND 


Sacred with the sanctity of a firstborn — 711322 wWitp: The 
Torah commands one to treat with sanctity all firstborn kosher 
animals born in his flock or herd, as well as his firstborn donkey 
and his firstborn son. The unblemished kosher animals are 
sacrificed as offerings and eaten by the priests after their blood 
has been sprinkled on the altar, while the firstborn donkey 
and son can be redeemed. The donkey is redeemed with a 
lamb, while the son is redeemed with five silver coins given 
to a priest. 


Renders one and his garments impure when it passes 
through his esophagus - awhan Man DNI NAVN: A special 
halakha applies to the carcass of a kosher bird: Although it is 


impure, it does not impart ritual impurity through contact or 
carrying, as does the carcass of a non-avian animal, but only 
through eating. When a piece of the bird's carcass enters a 
person's esophagus, he contracts ritual impurity that extends 
to the clothes he is wearing. 


Kosher birds...non-kosher birds — nidiy...o inp nisip 
DAY: The Torah lists all the non-kosher birds but does not 
state the indicators that distinguish kosher from non-kosher 
birds. The Sages provided indicators; the general rule is that a 
bird of prey cannot be eaten. For a kosher bird the indicators 
are: It has one digit facing backward, it has a crop, and its 
gizzard has a membrane that can be peeled off by hand. 
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NOTES 


Because we expound each one, etc. — ^3) 1m 1m bs NOT: 
Rashi explains that as a general rule, in the application ‘of the 
exegetical method of a generalization, and a detail, and a 
generalization, when there are many details listed, each detail 
is expounded individually in the manner of generalization and 
a detail and a generalization, rather than being expounded as 
a unified group. Tosafot, however, note that there are many 
instances of a generalization, detail, and generalization in 
which the items on the detailed list are expounded as a group 
rather than individually, such as the example of second tithe, 
cited shortly thereafter. Tosafot therefore explain that it is only 
in the verse pertaining to double payment (Exodus 22:8) that 
this approach is taken, because the items are not listed in 
immediate succession but are separated with the word “for 
[al]": “For an ox, for a donkey, for a sheep, for a garment, or for 
any manner of lost thing.” The separation in the sequence of 
items is what leads the Gemara to expound on each item of 
the list separately. 


Similar to the sheep — nw K117: “Sheep” is seen as an 
extraneous item, as the mention of “ox” and “donkey” already 
includes all animals that are sacrificed on the altar, those for 
whom the firstborn is sacred, and those whose carcasses 
transmit impurity through contact or carrying. Consequently, 


“sheep” is mentioned to include other animals that do not share 


these characteristics. The Gemara then asks: Granted, “sheep” 
is representative of a larger category, but it should be suffi- 
cient for this category to include kosher birds, which transmit 
ritual impurity in some manner. Why should the category be 
expanded so far as to include non-kosher birds, which do not 
transmit impurity at all and are therefore completely dissimilar 
to sheep? 
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BACKGROUND 


Amplification and restriction, and generalization and 
detail — w191 55> wy ay: The methods of amplifi- 
cation and restriction, and those of generalization and 
detail are two exegetical approaches to biblical verses. 
They are attributed to Rabbi Akiva and Rabbi Yishmael 
respectively. Nevertheless, all of the Sages used both of 
these methods, except in certain circumstances in which 
each would insist on using his own specific approach. 

Both methods are applied to biblical verses in 
which there is a general statement followed by specific 
examples of the same halakha. Depending on the pre- 
sentation, there may be an amplification followed by a 
restricting term, corresponding to a generalization and 
detail; a restricting term and amplification, correspond- 
ing to a detail and generalization; or an amplification and 
restricting term and amplification, corresponding to a 
generalization and detail and generalization. According 
to the principle of generalization and detail, the example 
mentioned in the verse provides detail through an expla- 
nation and definition of the general rule. Consequently, 
the detail always limits the scope of the generalization, 
whereas the generalization that follows it is almost 
always an expansion of the specific example cited. 

By contrast, according to the method of amplification 
and restriction, the specific case mentioned in the verse 
is not meant as an example but as a defining feature 
hat limits the case by indicating what is not included 
in the amplification. When an amplification is followed 
by a restricting term, and these two expressions are fol- 
owed by another amplification, the only items excluded 
rom the amplification are those that totally differ from 
he restricting term. Therefore, this method of exegesis 
ends to be more inclusive than the principle of a gen- 
eralization and detail and generalization, in which the 
final generalization expands the detail to include items 
similar to it. 


HALAKHA 
Second tithe — W wy: Second-tithe money must be 
used to purchase food fit for human consumption. The 
food must either grow from the ground or be nourished 
by that which grows from the ground (Rambam Sefer 
Zera‘im, Hilkhot Ma‘aser Sheni 7:3-5). 
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The Gemara asks: But is it so that anywhere that the Torah wrote 
the word kol it is an amplification? But isn’t it so that with regard 
to second tithe, the word kol is written in the verse: “And you shall 
bestow the money for whatever [bekhol] your soul desires, for oxen, 
or for sheep, or for wine, or for strong drink, or for whatever your 
soul asks of you” (Deuteronomy 14:26)? And yet we expound that 
verse as a generalization, and a detail, and a generalization.® 


As it is taught in a baraita: “And you shall bestow the money for 
whatever your soul desires,” is a generalization, as no particular 
type of food is specified. “For oxen, or for sheep, or for wine, or for 
strong drink,” is a detail, as specific types of food are mentioned. 
When the verse concludes with “or for whatever your soul asks of 
you,’ it has generalized again. Since the verse is formulated as a 
generalization, and a detail, and a generalization, you may deduce 
that the verse is referring only to items similar to the detail. This 
indicates that just as each of the items mentioned in the detail is 
clearly defined as the produce of produce, i.e., they grow from a 
parent organism, e.g., agricultural produce or animals, and they 
are grown from the ground, i.e., their sustenance comes from the 
ground, so too the category of items one may purchase with second- 
tithe money includes all items that are the produce of produce and 
are grown from the ground." 


The Gemara responds: Say in answer to this question that the term 
bekholis a generalization, whereas the term kolis an amplification. 
And if you wish, say an alternate answer: The word kol is usually a 
generalization. But the word kol that is written here, in the verse 
concerning double payment (Exodus 22:8), is an exception. It is 
regarded as an amplification, as the Gemara will explain. 


After all, there is another generalization, and a detail, and a gener- 
alization written at the beginning of this passage, as it is written: 
“If a man gives his neighbor money or vessels to safeguard and it 

was stolen from the house of the man, if the thief shall be found he 

shall pay double” (Exodus 22:6). “Ifa man gives his neighbor” is a 

generalization. “Money or vessels” is a detail. When the verse 

concludes “to safeguard,” it has generalized again. 


And if it enters your mind to say that this later verse: “For any mat- 
ter of trespass” (Exodus 22:8), is also coming to state a generaliza- 
tion, and a detail, and a generalization, let the Merciful One write 

these details, i.e., ox, donkey, sheep, and garment, which are cited 

in the later verse, together with that previous generalization, and 

detail, and generalization. Why do I need the latter verse beginning 

with “for any matter of trespass”? Conclude from it that the word 

kolis an amplification in this instance, and it includes all animals. 


The Gemara asks: Now that you said that the word kol is an ampli- 
fication, why do I need all these details listed in the verse, i.e., ox, 
donkey, sheep, and garment? The Gemara answers: As for the three 
animals listed, one is mentioned to exclude land, one to exclude 
Canaanite slaves, and one to exclude financial documents. The 
example of a garment is mentioned to exclude an item that is not 
clearly delineated in size or quantity." “Or for any manner of lost 
thing” is written to teach that which Rabbi Hiyya bar Abba says, as 
Rabbi Hiyya bar Abba says that Rabbi Yohanan says: With regard 
to one who falsely states the claim that a thief stole 


To exclude an item that is not clearly delineated in size or 
quantity - on IyKY 137 nay: Rashi explains that an 
item that is not clearly delineated is one with no distinguish- 
ing features. Many early commentaries wonder why the lack of 
distinguishing features should be a factor with regard to liability 
for double payment. Tosafot provide two explanations. The first 
is that the Gemara is referring to an item that has no clearly 
delineated size or quantity. For example, one claims that a room- 
ful or a container of produce was stolen from him, but he cannot 


NOTES 
explanation of Tosafot is that it is referring to an item that is 
incomplete or broken, e.g., half a pomegranate or a half a nut. 
The Ra’avad and the Meiri note that the exclusion from double 
payment of an item that is not clearly delineated is relevant only 
with regard to double payment in a case where one is obligated 
to take an oath, e.g., a bailee or one who admits to partial mon- 
etary liability. By contrast, the obligation to return stolen items 
and the obligation to pay double payment in regular cases of 
theft applies even to such items. 


delineate precisely how much produce that was. The second 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VII 
Daf 63 Amud b 


asa 92 DPPN chen TPN 
rane wre tars bp by” 


are vax Ppa TON pA 
DT) JO WK) AK Taw 
ny Dwn - boxw inis mpya 
pp oen - sayy s by atin pa 

DYK vain) 


raya a i vow TPA PT 
Ini DPY DYT 1g) 
mgin bas dwn obwn - iaag 

DYN vR p Ow - iayy 


obwiat aaa nyy iva KPa np 
- Tax navy piva bar bas bon 
piv yo a bwn bun Kb 
DYWAT xin TIWI 33 NYY 
ivg yawa xbv bars bos DWN 

bos pwn obwn 


KYD OX” pan ana 9 ag 
3037 23 MYY pyiva - I3 


IVY 1X I3 NYY YVI IK TAK 
DK’ Wik KITY Pingy 123 KYY 
23 NIVY iva - "1337 KYD xd 

azman 


aaa RID ON: JER NIN 
3333 ANIK TAK AIT DHNIT YY 
233 Navy iva KYN tx ix inyy 
— "asst KYD K? ox” six KITY 
ON TD NITAR 133 NIVY Yi 
iayy 293 2°37 NYG OX” DPN 

aama anay 


a lost item that he had found,” which he had been obligated to 
safeguard until it could be returned to its owner, he pays double 
payment, as it is stated: “For any manner of lost thing about which 
one shall say: This is it...the one whom the judges convict shall 
pay double to his neighbor” (Exodus 22:8). 


§ We learned in a mishna elsewhere (108b) about a case where an 
owner of an item said to the bailee: Where is my deposit? The bailee 
said to him: It was lost." The owner said: I administer an oath to 
you that it was actually lost, and the bailee said: Amen, thereby 
accepting the oath; and subsequently the witnesses testify about 
the bailee that he himself consumed the deposit. In this case, the 
bailee pays the principal, i.e., the value of the deposit, to the owner. 
If the bailee admitted on his own" that he stole the deposit before 
any witnesses testified to this effect, he pays the principal and an 
additional one-fifth of the principal amount to the owner, and he 
brings a guilt-offering to atone for his sin (see Leviticus 5:20-26). 


The mishna continues with another case: The owner said to the 
bailee: Where is my deposit? The bailee said to him: It was stolen." 
The owner said: I administer an oath to you, and the bailee said: 
Amen; and the witnesses testify about the bailee that he stole the 
deposit. In this case, the bailee pays double payment. Ifhe admitted 
his theft on his own," he pays the principal and an additional one- 
fifth to the owner, and he brings a guilt-offering to atone for his sin. 


The Gemara says: In any event, the mishna teaches that in the 
case of a bailee who falsely states the claim that a thief stole the 
deposit, he pays double payment, but in the case of a bailee who 
falsely claims that a deposit was lost, he does not pay double pay- 
ment. And it also teaches that even with regard to one who falsely 
states the claim that a thief stole the deposit, it is only by taking an 
oath to substantiate his claim that he pays double payment," but 
for simply lying without taking an oath he does not pay double 
payment. 


From where are these matters derived? As the Sages taught in a 
baraita: The Torah states: “If a man gives his neighbor money or 
vessels to safeguard and it was stolen from the house of the man, if 
the thief shall be found he shall pay double” (Exodus 22:6). The 
verse is speaking of a bailee who falsely states the claim that a 
thief stole. 


The baraita continues: Do you say that the verse is speaking about 
one who falsely claims that a deposit was stolen, or is it speaking 
only about the thief himself, teaching that if the actual thief is caught 
he must pay double payment? When the Torah says in the following 
verse: “If the thief shall not be found...the one whom the judges 
convict shall pay double to his neighbor” (Exodus 22:7-8), the verse 
is speaking of one who falsely states the claim that a thief stole the 
deposit, as it states that no other thief was found. Since the latter verse 
is speaking of one who falsely claims that a deposit was stolen, it 
stands to reason that the earlier verse is speaking of this case as well. 


It is taught in another baraita: When the Torah states: “If the thief 
shall be found he shall pay double” (Exodus 22:6), the verse is 
speaking of the thief himself. Do you say that it is speaking about 
the thief himself, or is it speaking only about one who falsely states 
the claim that a thief stole? If so, then when the verse then says: “If 
the thief shall not be found ...the one whom the judges convict shall 
pay double to his neighbor” (Exodus 22:7-8), the case of one who 
falsely states the claim that a thief stole the deposit is already stated. 
How, then, do I realize the first verse about paying double: “If the 
thief shall be found,” so that it not be superfluous? It must be that 
the first verse is speaking of the thief himself. 


HALAKHA 


One who states the claim that a thief stole a lost item 
he had found, etc. - "31 PANA 333 Navy Wiw: If one 
took an oath that an item he had found was stolen from 
him, and then witnesses testified that he himself had 
stolen the item, he must pay double payment (Rambam 
Sefer Nezikin, Hilkhot Geneiva 4:4). 


Where is my deposit, the bailee said to him, it has 
been lost — 12% =) V2% 21975 J2: In the case of a 
bailee who claims that a deposit he has been entrusted 
with has been lost, and he takes an oath to that effect, 
and subsequently witnesses testify that the bailee stole 
the deposit, the bailee pays only the principal amount 
of the deposit (Rambam Sefer Nezikin, Hilkhot Geneiva 
4:3; Tur, Hoshen Mishpat 352). 


The bailee admitted on his own — inyy why atin: Ifa 
bailee claims that the deposit entrusted to him has been 
lost, and takes an oath to that effect, and subsequently 
admits of his own accord that his claim and his oath 
were lies, he must pay the principal amount and an 
additional one-fifth of that amount to the owner of the 
deposit. He must bring a guilt-offering as well (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 1:8-9). 


Where is my deposit, the bailee said to him, it was 
stolen — 3333 b ay 1217779 J2"71: If a bailee takes an oath 
that the deposit entrusted to him has been stolen from 
him, and subsequently witnesses testify that the item 
is in fact still in his possession, then the bailee must pay 
double payment (Rambam Sefer Nezikin, Hilkhot Geneiva 
42; Tur, Hoshen Mishpat 352). 


He admitted his theft on his own - sayy min: If a 
bailee claims that the item entrusted to him has been 
stolen from him, and he takes an oath to that effect, 
and he subsequently admits on his own that his claim 
and his oath were lies, then he must pay the principal 
amount plus an additional one-fifth of that amount 
to the owner of the item. He must also bring a guilt- 
offering (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:8-9). 


It is only by taking an oath that he pays double pay- 
ment - bas naben obwnt xin mysawa: If a bailee 
claims that an item entrusted to him has been stolen, 
but before he takes an oath to substantiate the claim 
witnesses come and refute it, he pays only the principal 
amount of the deposit (Rambam Sefer Nezikin, Hilkhot 
Geneiva 4:1). 


3091% P: BAVA KAMMA ` PEREK VII: 63B 13 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


From where is this interpretation inferred from 
the verse — yawn !xn: The plain meaning of the 
verse cited here is that if no thief is found to cor- 
roborate the bailee’s claim that the deposit was 
stolen, the bailee is suspected of having stolen it 
himself. It is not clear from the verses how this sus- 
picion is substantiated to the extent that the bailee 
is required to pay double payment. Rava therefore 
explains that when the verse states: “If the thief 
shall not be found,’ it is meant as an absolute nega- 
tion, meaning that witnesses have testified that the 
deposit was not stolen from the bailee, as the bailee 
himself took it for his own use. Consequently, if he 
has “come before the judges” and taken an oath 
to corroborate his false claim, he is required to pay 
double payment. 
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The Gemara comments: Although the two baraitot disagree about 
the meaning of the earlier verse, in any event everyone agrees that 
the latter verse, which states: “If the thief shall not be not found 
[im lo yimmatze hagannav] ... shall pay double to his neighbor,’ is 
referring to a bailee who falsely states the claim that a thief stole 
the deposit. From where is this interpretation inferred from the 
verse?" Rava said that the verse should be understood as follows: 
If it is not found [im lo yimmatze] to be as he said, i.e., if his claim 
that the deposit was stolen is found to be untrue, but he himself 
stole it, he shall pay double to his neighbor. 


The Gemara turns its attention to another facet of this halakha: And 
from where do we derive that this double payment of one who falsely 
claims that the deposit was stolen applies only when the bailee has 
taken an oath that it was stolen? 


The Gemara answers: As it is taught in a baraita with regard to the 
verse: “If the thief shall not be found, the homeowner shall approach 
the judges to determine if he laid his hand [shalah yado] on his 
neighbor's goods” (Exodus 22:7). This means that he shall come to 
court for the purpose of taking an oath. Do you say he comes to court 
for the purpose of taking an oath, or is it only for the purpose of 
facing judgment? The meaning may be determined by means of a 
verbal analogy. Laying the hand [shlihut yad], referring to misappro- 
priation, is stated later, in the verse: “The oath of the Lord shall be 
between them both, to see whether he has not laid his hand [shalah 
yado] on his neighbor’s goods” (Exodus 22:10), and laying the hand 
is stated above, i.e., Exodus 22:7. Just as laying the hand later is 
referring explicitly to an oath, so too laying the hand here is referring 
to an oath. 


The Gemara analyzes the two baraitot cited earlier: Granted, accord- 
ing to the one who says in the second baraita that one verse about 
double payment is speaking about the thief and one verse is speaking 
about a bailee who falsely states the claim that a thief stole the 
deposit, this is why two verses are written, as each verse teaches a 
different halakha. But according to the one who says in the first 
baraita that both of the verses are speaking about a bailee who falsely 
states the claim that a thief stole the deposit, why do I need two 
verses? One verse should be sufficient. 


The Sages say: Both verses are necessary because one verse serves 
to exclude from double payment the case of one who falsely states 
the claim that the item has been lost. Double payment is paid 
only when the bailee falsely claims that the item under his care 
was stolen. 


The Gemara asks: And according to the one who says that one verse 
is speaking about the thief and one verse is speaking about a bailee 
who falsely states the claim that a thief stole the deposit, so that 
there is no superfluous verse, from where does he learn to exclude 
from double payment a bailee who falsely states the claim that the 
item has been lost? The Gemara answers: He derives it from the fact 
that the verse could have stated: Ifa thief [ gannav] shall not be found, 
but it states instead: “If the thief [hagannav] shall not be found.” 


The Gemara asks: And since according to the one who says that 
both verses are speaking about a bailee who falsely states the claim 
that a thief stole the deposit one of the verses excludes the case ofa 
bailee who falsely claims that the deposit was lost, what does he 
derive from the fact that the verse did not state: Ifa thief shall not be 
found, but it states instead: “If the thief shall not be found”? 


The Gemara answers: He could have said to you that this terminology 
is necessary to teach what Rabbi Hiyya bar Abba says that Rabbi 
Yohanan says, as Rabbi Hiyya bar Abba says that Rabbi Yohanan 
says: One who falsely states the claim that a thief stole the deposit 
pays double payment, and if the deposit was an ox or sheep and he 
slaughtered or sold it, he pays the fourfold or fivefold payment. 
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The Gemara notes: According to the one who says that one verse 
is speaking about a thief and one verse is speaking about a bailee 
who falsely states the claim that a thief stole the deposit, who 
employed this change in terminology, i.e., the fact that the verse 
could have stated: If a thief shall not be found, but states instead: “If 
the thief shall not be found,” to exclude the case of a bailee who 
falsely states the claim that the deposit was lost, there seems to be 
no source to teach the halakha stated by Rabbi Hiyya bar Abba. 
Accordingly, from where does he derive the halakha taught by 
Rabbi Hiyya bar Abba, that if the bailee slaughtered or sold the 
animal he pays a fourfold or fivefold payment? 


The Gemara answers: He could have said to you: It is a juxta- 
position," as liability for double payment for a thief and for a bailee 

who falsely claims that the deposit was stolen are juxtaposed to each 

other. Therefore, just as a thief pays a fourfold or fivefold payment if 
he slaughtered or sold the animal, so must the bailee. And although 

these two cases are not entirely comparable, this derivation cannot 

be refuted on that basis, as there is a principle that one cannot 

refute a derivation based on juxtaposition’ by drawing distinctions 

between the two juxtaposed cases. 


The Gemara asks further: Granted, according to the one who says 
that one verse is speaking about the thief and one verse is speaking 
about a bailee who falsely states the claim that a thief stole the 
deposit, it is well. But according to the one who says that both 
verses are speaking about a bailee who falsely states the claim that 
a thief stole the deposit, from where does he derive that a thief 
himself must pay double payment for stealing? 


And if you would say: Let it be derived by an a fortiori inference 

from the case of the bailee who falsely states the claim that a thief 
stole the deposit, because if one is obligated to pay double payment 
for falsely claiming that a deposit was stolen, which constitutes pas- 
sive theft, all the more so must a thief himself pay double payment, 
this derivation is not possible. The reason is that it is sufficient for 
the conclusion that emerges from an a fortiori inference to be like 

its source. In other words, a halakha derived by means ofan a fortiori 

inference cannot be more stringent than the halakha of the source 

from which it is derived. Consequently, on the basis of this a fortiori 

inference, it would have to be concluded that just as there, in the 

source case, the double payment is required only when the guilty 
party took an oath, so too here, when the thief himself pays double, 
it is only when he took an oath that he did not steal it. 


The Gemara responds: He derives the obligation of a thief to pay 
double payment without having taken an oath from a third verse: “If 
the theft shall be found in his possession alive, whether it is an ox, 
or a donkey, or a sheep, he shall pay double” (Exodus 22:3). The 
double payment in this verse applies to all items, as is derived from 
what the school of Hizkiyya taught." As the school of Hizkiyya 
taught: Let the verse state only “ox” and “theft,” and all items 
would be included. Why was it necessary to also mention “donkey” 
and “sheep”? 


NOTES 


It is a juxtaposition [hekesh] — x17 Kwp: Rashi cites the opin- 


ion that the word hekesh here is referring to two cases that are 
logically comparable, i.e., the case of a thief and the case of a 
bailee who falsely claims that the deposit was stolen. They are 


similar in that both the thief and the bailee must pay double pay- 


ment. Rashi rejects this understanding and claims that the term 
hekesh always refers to two juxtaposed verses. However, it could 
be argued that the term hekesh refers to the broader category 
of any point of contact between two subject matters, whether 
through the juxtaposition of two cases in a verse or through a 
logical affinity between them. 


As is derived from what the school of Hizkiyya taught - xanta 
TPPIIT: Rashi notes that the basic answer of the Gemara is that 
the requirement for a thief to pay double payment is written 
explicitly in Exodus 22:3. He explains that the Gemara proceeds 
directly to Hizkiyya’s analysis of this verse rather than citing the 
verse itself because the verse mentions only animals and the 
Gemara wants to prove that the double payment applies to all 
items, not just animals. 


BACKGROUND 
One cannot refute a juxtaposition — by pawn px 
wpm: A juxtaposition is considered to be the explicit 
intention of the Torah, and therefore it cannot be refuted 
by logic alone. 


20917% p15: BAVA KAMMA - PEREK VII: 63B 


15 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VII 
Daf64 Amuda 


16 


BAVA KAMMA ` PEREK VII: 64A `. AT’ pa 


DIBA ma mN NT TD box 
ayy op as nam a ap wien 
mw akan $? wm nai ra 


WON MY YI- TY” WK TWD 
mat Paay ope ve TA NI 
aatbs 


$ 


Dam amaya nY” riw” wan 
ma aix oot JD Py boa 
T223 WiIPT IT wY V 

222 Wip 11 ba a 


Kinwa sion awa qb w an 
NT WON WON YT -ia WIN 
bp niab nay” opi ue mA 

134 


Pome iow" Wa 
sain mvt Ja shoe baa Som 
Soars on dys Wya bien mm 

oon ya 


Joon oya yw rream 3b we an 
DMN IT - DH MİN KTW 
PAPY DPI IK TA KI N 

a352 ninh 


2”) "VW" VOX? m N 
mw") "aD PTD zi” an3 
IDT NIT 


Had the verse had been written this way I would have said: Just 
as the item mentioned in the detail is clearly defined as an item 
that is sacrificed on the altar, so too everything that is sacrificed 
on the altar is subject to double payment, but other items are not. 
What else is there for you to include in this category? Sheep, 
which, like oxen, can be sacrificed on the altar. 


When the verse states “sheep,” a sheep is thereby stated explicitly. 
Therefore, the detail of “ox” cannot be written to include specifically 
items that can be sacrificed on the altar, e.g., a sheep. How then do 
I realize the meaning of the word “theft,” i.e., what is the category 
of items derived from the detail and generalization? It must be that 
it serves to include all types of items in the requirement of double 
payment. 


The baraita continues to analyze the verse: Let the verse state 
only “ox,” “sheep,” and “theft,” and in that manner everything 
would be included. Why is it necessary to write “donkey”? Had 
the verse been written in this manner, without “donkey,” I would 
have said: Just as the items mentioned in the detail, “ox” and 
“sheep,’ are clearly defined as items that are subject to being sacred 
with the sanctity of the firstborn, so too any item that is subject 
to being sacred with the sanctity of the firstborn is subject to 
double payment, but not other items. 


What is there for you to include in this category? A donkey. When 
the verse says “donkey,” a donkey is thereby stated explicitly. 
Therefore, the details of “ox” and “sheep” cannot be written to 
include specifically items that are subject to being sacred with 
the sanctity of the firstborn, e.g., a donkey. How then do I realize 
the meaning of the word “theft,” i.e., what is the category of items 
derived from the detail and generalization? It must be that it 
serves to include all types of items in the requirement of double 
payment. 


The baraita continues to analyze the verse: Let the verse state only 
“ox,” and “donkey,” and “sheep,” and “theft,” and in that manner 
all items would be included. Why is it necessary to write the word 
“alive”? Had the verse been written in this manner, I would say: Just 
as the items mentioned in the detail, “ox,” “sheep,” and “donkey,” 
are clearly defined as items that are animals, so too all animals 


are subject to double payment, but not inanimate objects. 


What is there for you to include in this category that is not already 
listed? Animals other than oxen, sheep, and donkeys. When the 
verse states the term “alive,” animals are thereby stated explicitly. 
Therefore, the details of “ox,” “sheep,” and “donkey” cannot be 
written to include animals. How then do I realize the meaning 
of “theft,” i.e., what is the category ofitems derived from the detail 
and generalization? It must be that it serves to include all types 
of items in the requirement of double payment. This is the end of 
the baraita. 


There are several puzzling elements of the halakhic exposition of 
the verse in this baraita. The Gemara now seeks to explain it in 

detail. The Master said in the baraita above: Let the verse state 

only “ox” and “theft.” The Gemara objects: Are “ox” and “theft” 
written in the verse in this order, as a generalization and a detail? 

No, it is “theft” and then “ox” that is written. Consequently, 
the verse contains a generalization and a detail, in which case the 

generalization is understood to refer only to that which is specified 

in the detail. 
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And if you would say that the baraita is saying that this would be 

the case had the verse stated the words in this manner, i.e.: Had 

the verse stated “ox” and then “theft,” all items would have been 

included; how can you then proceed to say: Just as the item men- 
tioned in the detail, “ox,” is clearly defined as an item that can be 

sacrificed on the altar, so too everything that can be sacrificed on 

the altar is subject to double payment? “Ox” is a detail and “theft” 
is a generalization, and according to the rules of hermeneutics, in 

such a case the generalization adds to the detail, and all items are 

included, not just items that resemble the detailed item. 


Rather, the baraita must be saying that the verse should be ana- 
lyzed as it is actually written: First “theft” and then “ox.” Accord- 
ingly, how can you then proceed to say that all items would be 
included, or: Just as the item mentioned in the detail is clearly 
defined as an item that can be sacrificed on the altar, as the baraita 
states? This analysis is applicable only when there is a generalization, 
and a detail, and a generalization. In this verse “theft” is a general- 
ization and “ox” is a detail. The rules of hermeneutics state that 
when there is only a generalization and a detail, there is nothing 
included in the generalization other than what is listed in the 
detail. In this case, one would necessarily conclude that if one 
steals an ox, yes, he is liable to pay the double payment for stealing 
it, but if one steals anything else, no, there is no double payment. 


Rava stated an explanation of the baraita: When the tanna sug- 
gested: Let the verse say “ox” and “theft,” and similar suggestions, 
he was relying on the word “alive” at the end of the phrase. He 
considered this word an additional generalization after the detailed 
items, and therefore he was saying that the phrase is to be treated 
as a generalization, and a detail, and a generalization. Conse- 
quently, it should have been sufficient for the verse to state merely 
“theft,” followed by “ox,” followed by “alive.” Why does the Torah 
specify further items? 


The Gemara questions this explanation: But the latter generaliza- 
tion is not similar to the first generalization. The first general- 
ization, “theft,” is so general that it includes all items, whereas the 
latter generalization, “alive,” includes only animals. Consequently, 
the rule ofa generalization, and a detail, and a generalization should 
not apply. The Gemara responds: This tanna, the author of this 
baraita, is of the school of Rabbi Yishmael," who expounds gen- 
eralizations and details in a case like this. Even if the first gener- 
alization and the latter generalization are dissimilar, he interprets 
the verse as a generalization, and a detail, and a generalization. 


Rava continues his explanation of the baraita: And this is what 
the tanna found difficult at the end of the baraita: Why do I need 
the beginning of the verse to state: “If the theft shall be found 
[himmatze timmatze],’" with the verb repeated? Rava now explains 
the entire baraita, from the beginning: Let the verse say “ox” and 
“theft”" and “alive,” and all items would be included, in accordance 
with the rules ofa generalization, and a detail, and a generalization. 
Why did the verse include other details? 


The baraita answers this by saying: Had the verse been written in 
this manner, I would have said: Just as the item mentioned in 
the detail, “ox,” is clearly defined as an item that is sacrificed on 
the altar, so too everything that is sacrificed on the altar is subject 
to double payment, but not other items. What else is there for 
you to include in this category? A sheep. When the verse states 
“sheep,” a sheep is thereby stated explicitly. Therefore, the detail 
of “ox” cannot be written to include specifically items that can be 
sacrificed on the altar, e.g., a sheep. How then do I realize the 
meaning of the word “theft,” i.e., what is the category of items 
derived from the detail and generalization? It must be that it 
serves to include all types of items in the requirement of double 


payment. 


NOTES 


This tanna, the author of this baraita, is of the school 
of Rabbi Yishmael - x17 xynun IT MIN xT: The 
Meiri cites an example of Rabbi ‘Yishmael’s method of 
exegesis in a case where the final generalization is much 
broader in scope than the initial generalization. Rabbi 
Yishmael’s opinion is that as long as there is the basic 
verse structure of generalization, followed by specific 
details, followed by a final generalization, it is not neces- 
sary for the two generalizations to be similar in scope. 


Why do I need, if the theft shall be found [himmatze 
timmatze] - b may KVAN KYAT DN: According to Rava’s 
explanation of the baraita, and even more so according 
to the Gemara’s final analysis of the verse, the expo- 
sition of this verse is based upon the double expres- 
sion: Himmatze timmatze. This is somewhat puzzling, 
because these words are not mentioned at all in the 
baraita that the Gemara seeks to explain. The Ra’avad 
explains that it is not unusual for a tanna to present only 
he beginning stages of his exposition of a verse, relying 
on the individual studying the baraita to contemplate 
he verse and comprehend the rest of the exposition on 
his own. The baraita presented in the Gemara should be 
seen as only an introductory statement to the halakhic 
analysis of the verse in accordance with the school of 
Hizkiyya. 


Ox and theft - 7238 jw: Tosafot note that the word 
order should be reversed, as the verse first mentions 
heft and then ox, as stated in the Gemara above. In the 
ext of some manuscript editions of the Talmud, theft is 
written before ox. 
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Item that is sacred with the sanctity of the firstborn — 737 
M7244 WITT: The sacred status of the firstborn applies only 
to firstborn male offspring of Jews, cattle, sheep, goats, and 
donkeys (Rambam Sefer Korbanot, Hilkhot Bekhorot 1:1). 
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The baraita continues: Let the verse say only “theft,” and “ox” and 
“sheep” and “alive,” and all items would be included. Why is it 
necessary to write “donkey”? The baraita answers: Had the verse 
been written in this manner, without “donkey,” I would have said: 
Just as the items mentioned in the detail, “ox” and “sheep,” are 
clearly defined as items that are subject to being sacred with the 
sanctity of the firstborn, so too any item that is subject to being 
sacred with the sanctity of the firstborn" is subject to double 
payment, but not other items. 


What is there for you to include in this category? A donkey. When 
the verse says “donkey,” a donkey is thereby stated explicitly. 
Therefore, the details of “ox” and “sheep” cannot be written to 
include specifically items that are subject to being sacred with the 
sanctity of the firstborn, e.g., a donkey. How then do I realize 
the meaning of the word “theft,” i.e., what is the category of items 
derived from the detail and generalization? It must be that it 
serves to include all types of items in the requirement of double 
payment. 


The baraita then asks: Let the verse say only “theft,” and “ox,” and 
“sheep,” and “donkey” and “alive,” and in that manner all items 
would be included. The baraita answers: Had the verse been 
written in this manner, I would say: Just as the items mentioned 
in the detail, “ox,” “sheep,” and “donkey; are clearly defined as 
items that are animals, so too all animals are subject to double 
payment, but not inanimate objects. 


What is there for you to include in this category that is not already 
listed? Animals other than oxen, sheep, and donkeys. When the 
verse states “alive,” animals are thereby stated explicitly. Therefore, 
the details of “ox,” “sheep,” and “donkey” cannot be written to 
include animals. How then do I realize the meaning of “theft,” i.e., 
what is the category of items derived from the detail and general- 
ization? It must be that it serves to include all types of items in 
the requirement of double payment. If so, why do I need the phrase 
“if the theft shall be found [himmatze timmatze]”? This is the 


conclusion of the baraita as explained by Rava. 


The Gemara asks: If so, if this is how the baraita is to be understood, 
the difficulty it posed is valid, as the baraita ends with an unan- 
swered question: Why do I need the phrase: “If the theft shall be 
found”? 


The Gemara answers: This phrase is necessary because there is a 
refutation for the derivation cited in the baraita, as follows: From 
where in the verse does the tanna derive that it means to include 
all types of items? From the latter generalization of “alive.” But in 
the latter generalization itself the word “alive” is written. 


What does the principle of a generalization, and a detail, and a 
generalization accomplish, i.e., what does it include in the halakha 
of double payment? If it is written to include all types of items, 
this cannot be, as the word “alive” is written in the verse, indicating 
that if one steals animals, yes, he is liable to pay double payment, 
but ifhe steals something else, i.e., inanimate objects, no, he is not 
liable to pay double payment. Due to this reason, it was necessary 
for the Torah to include the phrase: “If the theft shall be found 
[himmatze timmatze],’ which includes all items, through the 
principle of a generalization, and a detail, and a generalization. 
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The Sages state an objection: But these repeated verbs are two 
generalizations that are adjacent to each other in the verse, and 
the details follow both of the generalizations. Consequently, it is 
not a case of a generalization, a detail, and a generalization, but 
rather of a generalization, a generalization, and a detail. Ravina 
said: It is as they say in the West, Eretz Yisrael: Any place in the 
Torah where you find two generalizations adjacent to each 
other, place the detail between them and then treat them as a 
generalization, and a detail, and a generalization. 


The Gemara applies this principle to the verse: Place the first 
detail, “ox,” between “himmatze” and “timmatze,’ and treat 
the verse as a generalization, a detail, and a generalization, so 
that other items that resemble the detail are included. To include 
what? If it serves to include animals, this is not necessary, as 
animals are derived from the word “alive” later in the verse. 
Rather, it serves to include an item that is not an animal, i.e., 
inanimate objects, and this is how you should expound the 
verse: Just as the items mentioned in the detail are clearly 
defined as movable property and are items that have intrinsic 
monetary value, so too anything that is movable property and 
has intrinsic monetary value is included, to the exclusion of 
land and financial documents. 


And furthermore, following this method, place the next detail, 
“donkey,” between himmatze and timmatze, and treat it as a case 
of a generalization, a detail, and a generalization, so that other 
items that resemble the detail are included. To include what? If 
it serves to include an item that is not an animal, this is not 
necessary, as it already was derived from the word “ox.” Rather, 
it serves to include an object that is clearly delineated," to 
the exclusion of objects that are not clearly delineated in size 
or quantity. 


The Gemara asks: If that is so, if this is the correct way to analyze 
the verse, why do I need the verse to state “sheep”? There is 
nothing left to include. Rather, this whole approach must be 
rejected, and a new method of analysis applied, as follows: It is 
not treated as a case of a generalization, and a detail, and a gener- 
alization; rather, it is treated as a verse that amplified, restricted, 
and amplified, as the school of Rabbi Yishmael taught. 


As the school of Rabbi Yishmael taught, concerning the verse: 
“These may you eat of all that are in the waters: Whatever has fins 
and scales in the waters, in the seas, and in the rivers” (Leviticus 
11:9), as follows: The verse states: “In the waters,” “i 
two times and only afterward lists the details of seas and rivers. 
This is not expounded as a generalization, and a detail, and a 
generalization, because the detail does not appear between the 
generalizations. Rather, the verse amplified, and then restricted, 
and then amplified, and thereby amplified the general category 

“waters” to include everything except for “seas” and “rivers,” the 
specific matter excluded in the restriction, Here too, since the two 
generalizations are written before the details, it is expounded as 
an amplification, a restriction and an amplification. 


What do the generalizations himmatze and timmatze include? 
Do they include all items? If so, why do I need all these details 
of ox, sheep, and donkey? One detail serves to exclude land, 
and one serves to exclude Canaanite slaves, and one serves 
to exclude financial documents. The words “theft” and “alive 
[hayyim]” do not serve to exclude further items from double 
payment, but to indicate the halakha taught by Rav, who says: If 
one stole an item, and it deteriorated or its value decreased, he 
must revive [ahayah] the principal to the value it had as of 
the time when he stole it, i.e., he must repay the owner according 
to the value of the item at the time it was stolen. 


in the waters,” 


NOTES 
To include an object that is delineated 


- DADR IT AN: 


Rashi interprets the term delineated to mean that the item has 


unique, identifying features. Since not al 


donkeys have such 


features, he explains that the halakha that the item should 
have this characteristic is not derived by interpreting the verse 


as referring only to items similar to a don 


in this halakha. Consequently, it is inter 


ey. Rather, the word 


“donkey” is superfluous, since all animals were already included 


preted as qualifying 


the generalization of: If the theft shall be found, so that this 


superfluous term serves to include only i 


ems that are clearly 


delineated, as opposed to an item that is not delineated. 
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NOTES 


This excludes one who incriminates himself - mod bw 
jnyy nx: The Gemara describes two similar cases. One case 
is where the perpetrator of an act that normally results in 


a fine admits his 
of witnesses, In 


liability on his own without the testimony 
his case, all agree that the guilty party is 


exempt from paying the fine. Some explain that the reason 


for this is that a 
rather than ana 
if the guilty par 
nothing to esta 
impose the fine. 


fine is a judicially imposed punishment 
utomatic monetary liability. Consequently, 
y admits to his act, the court has done 
blish his liability and the judges cannot 


In the second case, the perpetrator admits his liability 


and subsequent 


halakha here is t 
opinion, once witnesses testify the court can impose the 
fine, because it is basing its decision solely on the testimony 


of the witnesses 


party. Conversely, according to Rav, the exemption of one 


who admits his 


y witnesses also testify to his liability. The 
e subject of a dispute. According to one 


rather than on the admission of the guilty 


liability is not derived by logical analysis 


but is derived from a verse, as explained by Rava bar Ahilai. 


Consequently, it applies even if witnesses subsequently 


testify to the per’ 


20 


petrator’s liability. 
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§ Until this point, the Gemara has been discussing the source of 
the obligation of a thief to pay double payment according to the 
baraita (63b) that maintains that both verses (Exodus 22:6-7) are 
referring to a bailee who falsely claims that a deposit was stolen 
from him. The Gemara asks: And according to the one who says 
that one of the two verses is speaking about a thief and one verse 
is speaking about a bailee who falsely states the claim that a thief 
stole from him, and he derives that a thief himself must pay 
double payment from the phrase “if the thief shall be found” 
(Exodus 22:6), what does he derive from this verse: “If the theft 
shall be found” (Exodus 22:3)? 


The Gemara answers: He requires this verse for the halakha of 
Rava bar Ahilai, as Rava bar Ahilai says: What is the reason 
for the halakha of Rav, who says: One who admits he is liable 
to pay a fine is exempt, even if afterward witnesses come and 
testify to his liability? As it is written: “If the theft shall be 
found [himmatze timmatze],’ which indicates that if it is found 
[himmatze] through witnesses that he is liable to pay the fine of 
double payment, it will be found [timmatze] that the fine will 
be enforced by judges. This excludes from double payment 
the case of one who incriminates himself" by admitting his lia- 
bility before any witnesses testify concerning him, and the same 
is applied to all cases that involve fines. 


The Gemara asks: And according to the one who says that both 
verses are speaking about a bailee who falsely states the claim that 
a thief stole the deposit, who applies this verse: “Ifthe theft shall 
be found,” to the thief himself, from where do we derive that 
one who incriminates himself is exempt from paying double 
payment or any other fine? The Gemara answers: He derives it 
from the verse: “The one whom the judges convict shall pay 
double to his neighbor” (Exodus 22:8), which indicates that only 
one who is convicted by the judges on the basis of testimony must 
pay double, but not one who incriminates himself. 


The Gemara continues its line of questioning: And according 
to the one who says that one verse is speaking about a thief 
himself and one verse is speaking about a bailee who falsely states 
the claim that a thief stole the deposit, who derives from: “If 
the theft shall be found” that one who incriminates himself is 
exempt from payment of the fine, what does he expound from 
this verse: “The one whom the judges convict shall pay double 
to his neighbor”? He could have said to you: That verse is neces- 
sary to teach that one who admits his liability to pay a fine is 
exempt from payment if witnesses never come to testify against 
him. “If the theft shall be found” indicates that even if witnesses 
do come after he admitted his liability, he is exempt from paying 
the fine. 


The Gemara continues: And the one who says that both verses 
are speaking about a bailee who falsely states the claim that a 
thief stole the deposit, and, as explained previously, derives from 
“if the theft shall be found” that a thief is required to pay double 
payment, holds that in the case of one who admits that he is liable 
to pay a fine, and afterward witnesses came and testified to his 
liability, he is obligated to pay the fine, contrary to the opinion 
of Rav. 


The Gemara asks: And according to the one who says that one 
verse is speaking about a thief himself and one verse is speaking 
about a bailee who falsely states the claim that a thief stole 
the deposit, who derives the halakha of double payment for a 
thief from there, i.e., from the verse “if the thief shall be found” 
(Exodus 22:6), there is a difficulty. Granted, the phrase “if the 
theft shall be found” is required for teaching the halakha of Rava 
bar Ahilai. But why do I need all these details, “ox,” “donkey,” 
“sheep,” and “alive”? All the items excluded from double payment, 
such as land and slaves, are already derived from a different source. 
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The Gemara answers: This may be explained in accordance with 
what the school of Rabbi Yishmael taught. As the school of 
Rabbi Yishmael taught: Any passage that was stated in the Torah 
and was then repeated," was repeated only for the sake of a mat- 
ter that was introduced for the first time in the repeated passage. 
That is, sometimes the Torah repeats an entire passage just for the 
sake of a single new detail. The single new detail derived from this 
passage is the halakha that one who admits that he is liable to pay 
a fine is exempt from paying the fine, which is derived from the 
words: “If the theft shall be found.’ 


The Gemara asks: But since the two cases of a thief and a bailee 
who falsely claims the deposit was stolen are juxtaposed, as their 
obligations to pay double payment are expressed in consecutive 
verses, say that a thief himself is not obligated to pay double 
payment unless he falsely confirms his innocence with an oath, 
just as a bailee is liable to pay double payment only under these 
circumstances. 


The Gemara answers: This cannot enter your mind, as it is taught 
in a baraita: Rabbi Ya’akov says that the phrase “if the theft shall 
be found... he shall pay double” indicates that a thief pays double 
even without taking an oath." Rabbi Ya'akov elaborates: Do you 
say the verse obligates every thief, even without his taking an oath? 
Or perhaps it is speaking only of a thief who falsely confirms his 
innocence with an oath? You must say: This second possibility 
was not the Torah’s intent. 


The Gemara asks: What is the meaning of the phrase: This was not 

the Torah’s intent? What is the proof that the Torah could not have 

meant that only a thief who falsely confirms his innocence with an 

oath pays double payment? Abaye said: If this was the Torah’s 

intent, let the Merciful One not write “he shall pay double” with 

regard to a thief at all, and let it be derived through an a fortiori 

inference from the case of a bailee who falsely states the claim that 

a thief stole the deposit, as follows: If, in the case of a bailee who 

falsely states the claim that a thief stole the deposit, for whom the 

deposit initially came into his possession in a permitted fashion, 
the verse states that he must pay double, then in the case of a 

thief himself, for whom the stolen object came into his posses- 
sion in a prohibited manner from the start, is it not clear all the 

more so that he must pay double payment? 


But then why do I need the words “he shall pay double,” which 
the Merciful One wrote concerning a thief himself? It must be 
that the verse adds to the requirement of double payment for a 
thief and indicates that he must pay double even without having 
taken an oath. 


The Gemara asks: And does this verse, which states “if the theft 
shall be found” and concludes “he shall pay double,” come for this 
purpose? Isn’t it required for that which is taught in a baraita: 
‘The verse states: “If the theft shall be found in his possession.’ From 
the term “in his possession [yado],” 


NOTES 


Any passage that was stated and was repeated - nw15 bs in the Torah that the Gemara considers repeated for the sake 
TWN TM yaKIW: It is explained in the Shita Mekubbetzet that this of a single new detail. Rather, the meaning of this rule is that 
is not limited to the interpretation of a passage that was stated whenever the Torah records two similar passages, one of them, 
previously and is then repeated later in the Torah. In the case either the first or the second, is written solely for the purpose 
addressed here in the Gemara, it is the passage that appears first of the new information found in it. 


HALAKHA 


He shall pay double even without taking an oath — abun pw if he stole a dinar he must pay two dinars, and if he stole an 
mawa Kow: If witnesses testify that a thief stole an item, he animal he must pay twice the value of that animal (Rambam 
must pay double to the owner of the stolen item. Consequently, Sefer Nezikin, Hilkhot Geneiva 1:4). 
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Perek VII 
Daf65 Amuda 


HALAKHA 


His roof, his yard, or his enclosure — $5°57j71 SPST 133: 
One is considered to have stolen an item when he 
moves it from the property of the owner or lifts it up. 
If one led another's animal into his property, even 
leading it to his roof or yard or enclosure, he is liable 
for theft, despite the fact that he performed no ac 
of acquisition on the animal (Shulhan Arukh, Hoshen 
Mishpat 348:4). 


It was lean and he fattened it - ayaw Awana: | 
one stole a lean animal and fattened it, or he stole a 
fat animal and caused it to become leaner, he pays the 
double payment and the fourfold or fivefold paymen 
according to the value of the animal at the time o 
the theft, as stated in the baraita. This halakha also 
applies to the payment of the principal. The Tur adds 
that if the animal grew fatter or leaner on its own after 
the theft, this is equivalent to the case of appreciation 
or depreciation in value, discussed on 66a (Rambam 
Sefer Nezikin, Hilkhot Geneiva 1:13; Tur, Hoshen Mishpat 
354; Shulhan Arukh, Hoshen Mishpat 354:4). 


LANGUAGE 
His enclosure [karpeifo] — 15°57): The source of this 
term and its precise meaning are both unclear. Some 
explain that it is derived from the root kuf, peh, peh, 
similar to the root gimmel, peh, peh, with the addition 
of the letter reish. If so, it means an area surrounded 
by a gapa, a fence of some kind. Most commentar- 
ies explain that karpef means a courtyard positioned 
behind houses. Such courtyards were used in many 
ways; sometimes seeds were sown or trees planted in 
these areas, whereas on other occasions objects were 
placed there for safekeeping. 
Alternatively, karpef refers to a slightly raised enclo- 
sure located outside urban areas. 


Apa Dp Vyn iaa iT xx D pre 
ban xan Kyan ox” wtb nbn 
Dipa 


"MYND NYT" N KIP NIDY JD ON 
YIU KIP YW NYAN KYIV Ik 
SN AYD 


mown aw PY- PNT ND 
nywe - TERM vars IWM Y9 
a Maw 


“MDW WIP WS PTT NAVE IND 
"DVM" NOM WXP ONAN DYT”) 
2B PVI Mp? ANS nA 


DIV) D 1D KPAX NW 31 WX 
Twine KANT naw xT WO 37 
bem bos ben bwn- IWT 

HIRO pya NOAM TYIN 


NADD NIN T? WNT OW TDN 
PIZO ms) 


NOTES 


Ihave derived only a case where the stolen item is found in his hand 
[yado]. From where do I derive that the same halakha applies if it 
is found on his roof, in his yard, or in his enclosure [vekarpeifo |?" 
The verse states the repetitive phrase “if the theft shall be found 
[himmatze timmatze]; to indicate that the same halakha applies in 
any case, i.e., in any location that the stolen item is found. 


The Gemara answers: If so, if this is all the phrase is coming to teach, 
let the verse state the identical word twice: Himmatze himmatze, 
or: Timmatze timmatze. From the fact that the verse varied its 
wording, one may conclude two halakhot from it: That one is liable 
to pay double payment regardless of where the stolen item was 
found, and that a thief pays double payment even if he did not take 
an oath. 


Q The Gemara returns to the matter itself. Rav says: When a thief 
makes his payments, the principal is paid according to the value as 
of the time when he stole it," whereas the double payment and 
the fourfold or fivefold payment are calculated according to the 
value at the time of standing trial." 


The Gemara asks: What is the reason, i.e., the source, for this ruling 
of Rav? The Gemara answers: The verse states: “If the theft shall 
be found in his possession alive, whether it is an ox, or a donkey, or 
a sheep, he shall pay double” (Exodus 22:3). Why is the Merciful 
One saying “alive [hayyim]” in the context of this theft? This juxta- 
position serves to teach: When making payment, revive [ahayah] 
the principal to the value it had as of the time when he stole it." 


Rav Sheshet said: I say that when Rav was sleepy and lying down" 
to rest, he said this halakha. Rav Sheshet meant that this is a careless 
ruling, as it is contrary to a baraita. As it is taught in a baraita: If the 
animal was stolen when it was lean and the thief fattened it," he 
pays the double payment and the fourfold or fivefold payment 
according to the value of the animal as of the time when he stole it. 
This shows that the double payment and the fourfold and fivefold 
payment are applied in accordance with the value of the item at the 
time of the theft, not its value at the time of trial, as claimed by Rav. 


The Sages say in response: This baraita is not a refutation of Rav’s 
opinion, because the thief could say to the owner of the animal: I 
fattened the animal myself, and will you take for yourself" the 
added value from its fattening? In this particular case, Rav would 
agree that all payments are in accordance with the value of the item 
at the time of the theft. 


The principal is paid according to the value as of the time 
when he stole it — 233% pya yp: Many early commentaries 
address a difficulty raised by Tosafot: The halakha that a thief 
pays restitution according to the value of the stolen item at the 
ime of the theft is in fact mentioned in a mishna (93b). What, 
hen, is the novelty of Rav’s statement? 

Most explain that the key point of Rav’s ruling is the second 
half of his statement, that the double payment and the fourfold 
and fivefold payments are set in accordance with the value at 
he time of trial. 

Tosafot add that Rav infers from the fact that the verse states 
hat specifically the principal is revived to the value it had as of 
he time when he stole it that other payments, e.g., the double 
payment and the fourfold and fivefold payment, are not to be 
calculated in accordance with the value it had as of the time 
when he stole it. 


The double payment and the fourfold or fivefold payment 


are according to the value at the time of standing trial - 


paa Maun new mam nyay ahem bap ngpa: Some 
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commentaries distinguish between the double payment, 
which is based on the item's value at the time of the trial, and 
the fourfold and fivefold payment, which is calculated in accor- 
dance with its value at the time when it became irretrievable, 
upon its sale or slaughter (Rosh). Others maintain that Rav’s 
statement concerning the time of trial should be interpreted 
literally with regard to both the double payment and the four- 
fold and fivefold payment (see Yam shel Shlomo). 


Revive the principal to the value as of the time when he 
stole it — daw pyd me mmx: The commentaries explain the 
reason for the difference between the evaluation for the pay- 
ment of principal and that for the double payment and the 
fourfold and fivefold payment: The thief's obligation to pay the 
principal originates from when he took the item. Therefore, he 
pays according to its value at the time of the theft. By contrast, 
fines are imposed only by the court, and consequently the 
obligation to pay the fines of double payment and fourfold or 
fivefold payment does not start with the act of theft but from 
the time of judgment (Ra‘avad). 


When Rav was sleepy and lying down - 37 3) 0" 3: 
Although Rav Sheshet's tone is apparently irreverent toward Rav, 
the Hawot Ya'ir (152) explains that this is in fact a compliment 
to Rav. The statement indicates that he is so great in Torah 
knowledge that the only way to explain such a mistake is to 
assume that he was sleeping when he said it. 


| fattened the animal myself and will you take for yourself — 
nbpw ARI X31 NIX: The commentaries ask: Granted, the 

hief invested time and money in fattening the animal. Never- 
heless, this should not mean that all the increased value should 

accrue to him. If one improves the property of another without 
he owner's consent, the halakha is that he does not receive all 

he appreciation in the value of the property, although he is 

entitled to a certain refund. Why should a thief be more entitled 

o profit than that individual? Some answer that the standard 

halakha is not applied to a thief because, as in other matters, 
a special leniency is afforded to thieves in order to encourage 

hem to come forward, repent, and return the stolen property 
(Mitzpe Eitan). 
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The Gemara asks further: Come and hear another baraita that 
apparently contradicts Rav’s ruling. If the animal was stolen when 
it was fat and the thief caused it to become lean," he pays the 
double payment and the fourfold or fivefold payment according 
to the value of the animal as of the time when he stole it. The double 
and fourfold and fivefold payments are not paid in accordance with 
the value at the time of the trial, as claimed by Rav. 


The Gemara answers: There too, there is a reason for this exception, 
because we say of the thief: What is it to me if he killed the animal 
entirely, and what is it to me if he killed it partially? By causing 
the animal to become lean, the thief is considered to have started to 
put it to death. Consequently, when he ultimately kills the animal, 
he pays the fourfold or fivefold payment according to its value 
when he first began to weaken it, i.e., at the time of the theft. When 
Rav says his ruling, he is saying it only with regard to cases of 
appreciation in value and depreciation in value, not to changes 
in the animal’s physical state. 


What are the circumstances of the case referred to by Rav? If we 
say that initially the stolen item was worth one dinar and in the 
end it was worth four dinars, and Rav teaches that the thief pays 
the principal according to the value of the animal as of the time 
when he stole it, which is one dinar, shall we say that Rav disagrees 
with this ruling of Rabba? As Rabba says: With regard to this one 
who robbed another of a barrel of wine," if it was initially worth 
one dinar and ultimately it was worth four dinars, and after its 
appreciation the robber broke the barrel or drank the wine,’ he 
pays four dinars. If the barrel broke by itself, he pays one dinar. 
Rabba holds that even the principal is paid according to the time 
when he broke the barrel. 


The Sages say in response that Rav agrees with Rabba with regard 
to the above case. When Rav says" his halakha he is referring to a 
case where, for example, the item was initially worth four dinars 
and ultimately was worth one dinar. In this situation, Rav main- 
tains that the thief does not profit from the decrease in the value of 
the principal. Rather, he pays the principal according to its value 
as of the time when he stole it, and the double payment and the 
fourfold or fivefold payment are paid according to the value at the 
time of standing trial. 


Rabbi Hanina teaches a baraita in support of Rav: In the case of 
a homeowner acting as a bailee, who falsely stated the claim that 
a thief stole the deposit, and subsequently took an oath as to the 
truth of his claim, and then admitted that he was lying and that 
he in fact took the item himself, and at some point witnesses came 
and testified that the bailee himself had the item, if he admitted 
his guilt before the witnesses came and testified, he pays the prin- 
cipal and an additional one-fifth, and he must also bring a guilt- 
offering." But if he admitted his guilt after witnesses came and 
testified, he pays the double payment and brings a guilt-offering, 
and his additional one-fifth is covered by his double payment 
that he pays; this is the statement of Rabbi Ya’akov. 


NOTES 
If the animal was stolen when it was fat and the thief 
caused it to become lean — Av»nam amaw: The commen- 
taries note that the Gemara must be speaking of a thief who 
caused the animal to become lean in such a manner that it 
cannot regain its previous fattened state (Ra‘avad). 


Broke the barrel or drank the wine, etc. - AY*NW ix man 
n9): The difference between a case where the robber broke 
the item and a case where it broke by itself is as follows: As 
long as the stolen item is intact, the appreciation belongs 
to its owner, as it is supposed to be returned in its current 
state. When the robber breaks or drinks it, he is considered to 
have taken it at that moment, and therefore he is liable for its 
value at that time. By contrast, if it broke by itself, his liability 
is calculated from when he took the item, at which point it 
was worth only one dinar (Rashi, citing Bava Metzia 43a). 


One who robbed another of a barrel of wine, etc. - boa xa 
3) AANA XVINT KMIN: With regard to one who robbed 
another of a barrel of wine worth one dinar at the time of the 
robbery, and it subsequently appreciated in value to four dinars, 
if the robber himself broke the barrel and drank the wine, sold 
it, or gave it away as a gift, he pays four dinars, according to its 
value at the time it left his possession. If the barrel broke by itself 
or became lost, the robber pays according to its value at the 
time of the robbery, in accordance with the opinion of Rabba 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:1; Shulhan 


Arukh, Hoshen Mishpat 362:10). 


HALAKHA 


When Rav says, etc. — 131.21 Wats? *3: If one stole an animal or 
item, and at the time of the theft it was worth four dinars but 
when he stood trial it was worth only one dinar, he pays the 
principal according to the value of the item at the time of the 
theft. The fourfold or fivefold payment is paid according to the 
animal's value at the time of trial, or, more precisely, according 
to the time of slaughter or sale (Tur, citing Rosh). 

In a case where the item was worth one dinar at the time of 
the theft and four dinars at the time of trial, if the thief destroyed 
the item himself, he pays all payments according to the value 
at the time of trial. If the animal died or the item broke by itself, 
he pays its value at the time of the theft (Rambam Sefer Nezikin, 


Hilkhot Geneiva 1:14; Tur, Hoshen Mishpat 354; Shulhan Arukh, 
Hoshen Mishpat 354:3 and Beur HaGra there). 


He pays the principal and one-fifth and must bring a guilt- 
offering — DW% wim | IP obwn: In the case of a bailee who 
was entrusted with an item for safeguarding, and he claimed 
that it was stolen, and he took an oath to that effect, and after- 
ward he admitted that he was lying and had in fact taken the 
item for himself, he pays the principal value of the item and 
an additional one-fifth, and he must also bring a guilt-offering 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:9). 
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HALAKHA 


Neither the one-fifth nor the guilt-offering is paid, 
etc. — sD) DYW OWN) Wain p: If a bailee claimed that 
a deposit was stolen from him, and he took an oath to 
that effect, and afterward witnesses testified that he was 
lying and that the item was in his possession, he pays the 
double payment. If the deposit was an animal, and he sold 
or slaughtered it after the false oath, he pays the fourfold 
or fivefold payment. He does not bring a guilt-offering in 
this case, nor is he required to pay the additional one-fifth 
(Rambam Sefer Nezikin, Hilkhot Geneiva 4:1). 


PERSONALITIES 


Rabbi Ya'akov - py? +37: A member of the Sanhedrin at 
Usha, Rabbi Ya'akov ben Kurshai was appointed by Rabban 
Shimon ben Gamliel to teach his son Yehuda, later known 
as Rabbi Yehuda HaNasi. Rabbi Ya'akov’s collection of 
mishnayot served as a significant source for the Mishna, 
complied by Rabbi Yehuda HaNasi. A staunch supporter 
of Rabban Shimon ben Gamliel, Rabbi Ya'akov prevented 
Rabbi Meir and Rabbi Natan the Babylonian from depos- 
ing him from the position of Nasi. 


-PDPA WNIT” DVK OSM 
Jenin poin wa obmwan pian 
Poin py Mra DAWA PRY pan 
PSTN NM a yaw n win 
wey Dipa ohne ove) WRIN 


Ahaaa 1 mbiy wasn sna np 
sero PDT DPI Spy a7 IT 
OY AI AVES MOY KYNT 

atbypoa tb adiy wan Ava 


NIY Int KURT TEI N79 
TOIA TYIN KW NIPYAT IN? 
PONM KN KPIT KN NW 

NIN 


bea mibwn aa PY- PKIN 
NYY - MAM TYIN YM 
paa ayy 


NND KIPYRT OD? X77 VAN 
AYDIS NNW 1D NWT TYIN 
POM AVES REDO NPN 
RD - (PPDY INOI KT INM 
DYI YIN VIDN WP) yawaw 

ONwANY TIAN TAT ATT 


NOTES 


And the Rabbis say: It is written concerning a bailee who falsely 
claims innocence with regard to a deposit entrusted to him: “He 
shall restore it according to its principal, and shall add its fifth part 
to it” (Leviticus 5:24). This verse teaches that with regard to mone- 
tary restitution that is paid precisely according to the principal, 
one adds one-fifth, but for monetary restitution that is not paid 
precisely according to the principal, as is the case here, where the 
bailee pays double the principal value, one does not add one-fifth. 
Rabbi Shimon ben Yohai says: Neither the additional one-fifth 
nor the guilt-offering is paid" in a case where there is double 
payment. This concludes the baraita. 


Rabbi Hanina explains: In any event, the baraita teaches: His 
payment of the additional one-fifth is covered by his double 
payment;" this is the statement of Rabbi Ya’akov.’ What are the 
circumstances of this case? If we say that the stolen item was ini- 
tially worth four dinars and ultimately, at the time of trial, was still 
worth four dinars, how could he say: His payment of the additional 
one-fifth is covered by his double payment? 


This statement is inaccurate in this case, as the double payment, i.e., 
the penalty included in the double payment, is four dinars, and 

the additional one-fifth is one dinar. When the Torah states “fifth” 
it means one-fifth of the total payment of the one-fifth and the 

principal together, i.e., one-quarter of the principal. For the addi- 
tional one-fifth to be covered by the double payment, the two must 

be exactly equal, which is not the case here. Rather, is it not refer- 
ring to a situation where initially it was worth four dinars and at 

the end it was worth one dinar, as the penalty component of the 

double payment is one dinar and the additional one-fifth is also 

one dinar? 


Apparently, the principal, as well as the additional one-fifth, is 
paid according to the value as of the time when he stole, whereas 
the double payment and the fourfold or fivefold payment is 
according to the value at the time of standing trial, as claimed 
by Rav. 


The Gemara refutes this analysis. Rava said: Actually, the baraita 

could be referring to a case in which initially it was worth four 

dinars and now, at the time of trial, it is also worth four dinars. And 

as for what is difficult with this case, namely that the double pay- 
ment is four dinars and the additional one-fifth is one dinar, this 

problem can be resolved as follows: With what are we dealing 

here? It is a case where the bailee took an oath that the deposit was 

stolen from him, and he again took the same oath," and so on four 

times, and after each oath he admitted afterward that he had lied. 
And the Torah said: “And shall add its fifth part [hamishitav] to it” 
(Leviticus 5:24). 


His one-fifth is covered by his double payment — aby iwan 
iaza ib: From the discussion in the Gemara, it is clear that 
Rabbi Ya'akov means that if the additional one-fifth happens 
to correspond exactly to the penalty component of the double 
payment, in accordance with the change in value of the animal, 
the payment of the additional one-fifth is canceled out by the 
double payment. 

Rashi explains the reason for this ruling: The payment of the 
additional one-fifth serves to atone for the false oath. In order 
for the atonement to be effective, it must be recognizable as a 
distinct unit. Consequently, the additional one-fifth is canceled 
only if it coincides exactly with the penalty component of the 
double payment, as in that case it is evident that he has paid 
one-fifth for his atonement. 
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Tosafot raise a difficulty with this assertion, for which there 
is no apparent biblical source. They explain that the Gemara’s 
inference is based solely on Rabbi Ya‘akov’s statement itself, 
which indicates that he is referring to a case where one-fifth is 
exactly equal to the double payment. 

Some interpret Rabbi Ya’akov’s opinion in the opposite man- 
ner: If one-fifth is equal to the penalty component of the double 
payment, the bailee pays one-fifth and is excused from paying 
the double payment (Ra’avad). 

The commentaries further ask: According to the interpreta- 
tion of Tosafot, what is the practical difference between the 
rulings of Rabbi Ya'akov and the Rabbis? After all, Rabbi Ya'akov 
agrees that he does not pay any more than the double payment. 
The Maharam Lublin answers that the difference is in a case 


where one-fifth is more than the penalty component of the 
double payment. Rabbi Ya'akov requires him to also pay that 
part of the additional one-fifth that is not subsumed within 
the double payment, whereas the Rabbis exempt him from the 
payment of one-fifth entirely, and require him to pay only the 
double payment (see Ra’avad). 


Where he took an oath and he again took the same oath — 
yawn wm yav: The commentaries explain that this scenario 
is possible only in a situation where the bailee was brought to 
trial each time in a different court. If he returned to the same 
court, however, the judges would not trust him to take an oath 
after having admitted to having lied under oath previously 
(Rashba; Meiri). 
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Rava continues: The term hamishitav is in the plural, which indi- 
cates that the Torah included the possibility of many payments 
of an additional one-fifth for a single principal." In other words, 
each time the bailee takes a false oath he becomes obligated to pay 
an additional one-fifth, despite the fact that each oath concerns 
the same item. Since he did so four times, and the one-fifth is 
actually one-quarter of the principal, the total amount of payments 
of the additional one-fifth is equal to the principal, which is the 
same as the penalty component of the double payment. 


§ The Master said in the baraita: And the Sages say: “He shall 
restore it according to its principal, and shall add its fifth part 
to it” (Leviticus 5:24). This verse teaches that for monetary 
restitution that is paid precisely according to the principal, one 
adds one-fifth. But for monetary restitution that is not paid 
precisely according to the principal, one does not add one-fifth. 
The Gemara infers: He does not add one-fifth, but he is obligated 
to bring a guilt-offering. 


The Gemara asks: What is different about the additional one-fifth 
in that case, that he does not have to pay it? As it is written: “He 
shall restore it according to its principal, and shall add its fifth 
part to it? This indicates that the additional one-fifth is linked to 
the payment of the precise amount of the principal amount. If so, 
with regard to the guilt offering as well, he should not have to pay, 
i.e, bring it, as it is written: “He shall restore it according to its 
principal, and shall add its fifth part to it ... and his guilt-offering 
[ve’et ashamo] he shall bring to the Lord” (Leviticus 5:24-25). The 
verse links the guilt-offering to the payment of the precise amount 
of the principal, just like it does the additional one-fifth. 


The Gemara answers: The Sages would say to you in response: The 
superfluous word “et” in the phrase “and his guilt offering [veet 
ashamo]” divides the verse. Therefore, only the additional one- 
fifth payment, but not the guilt-offering, is linked to the payment 
of the precise amount of the principal. 


The Gemara asks: And Rabbi Shimon ben Yohai, who maintains 

that this bailee is exempt from a guilt-offering as well, how would 

he respond to the Sages’ argument concerning “et”? He would 

point out that the term in question is actually “ve’et,’ consisting of 
the word et preceded by the letter vav, meaning “and.” The conjunc- 
tion joins the clauses of the verse. Therefore, both the additional 

one-fifth payment and the guilt-offering are linked to the payment 
of the precise amount of the principal. And the Rabbis would 

respond to Rabbi Shimon ben Yohai’s claim and say to you: If the 

Torah had intended that the two issues should be joined together, 
let the Merciful One write neither the vav nor “et.” 


And Rabbi Shimon ben Yohai could have said to you in response 

to this argument: It is not possible for the verse to have not writ- 
ten “et,” as this term is necessary to separate between property 

belonging to the Most High, i.e., the guilt-offering, and non- 
sacred property, i.e., that of a Jew. Therefore, as the verse had to 

use “et” to indicate this difference, the vav comes and joins the 

clauses of the verse. 


§ The Gemara discusses other cases in which an object undergoes 
a change after it has been stolen. Rabbi Ile’a says: If one stole a 
lamb and it subsequently became a ram," or if he stole a calf 
and it subsequently became a bull, the stolen item has undergone 
a change while in the thief’s possession, and he has therefore 
acquired it as his own property. Consequently, his obligation of 
restitution consists of monetary payment rather than giving back 
the stolen item itself. If he subsequently slaughtered or sold the 
animal, it is in effect his own animal that he slaughters, or it is 
his own animal that he sells, and he is not obligated in the fourfold 
or fivefold payment. 


HALAKHA 


The Torah included many payments of one-fifth for a single 
principal — nn% ppa Aa niwan Ana ATA: Ifa bailee 
claims that a deposit entrusted to him has become lost, or if 
he altogether denies having received it, and he takes an oath 
to corroborate his claim of exemption from payment, and 
subsequently he admits that he was lying, and later he once 
again claims falsely that the item was lost and again takes an 
oath to that effect, he must pay the principal amount and add 
one-fifth for each time that he took a false oath (Rambam Sefer 
Hafla‘a, Hilkhot Shevuot 7:15 and Sefer Nezikin, Hilkhot Gezeila 
VaAveda 7:13; Tur, Hoshen Mishpat 352). 


If one stole a lamb and it subsequently became a ram, 
etc. - ^3) box myn mp a3: If one stole a lamb and it grew 
into a ram, or he stole a calf that grew into a bull, he pays the 
principal and the double payment, in accordance with the 
value of the animal at the time of the theft. If he slaughtered 
or sold the animal after it matured, then since it underwent 
a change while in the thief’s possession, it is considered as 
though he slaughtered or sold his own animal, and he is 
consequently exempt from the fourfold or fivefold payment 
(Rambam Sefer Nezikin, Hilkhot Geneiva 1:13 and Hilkhot Gezeila 
VaAveda 2:14; Shulhan Arukh, Hoshen Mishpat 353:1, and 360:10, 
in the comment of Rema). 
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HALAKHA 

If one gave wheat for her payment, etc. - ay a 
aD pwr Adana: If one gave wheat to a harlot for her 
services and she made flour out of it, or if he gave her 
olives from which she made oil, these products are not 
prohibited to the altar as the payments of a prostitute, 
as they have undergone a change, in accordance with 
the opinion of Beit Hillel (Rambam Sefer Avoda, Hilkhot 
Issurei Mizbe‘ah 4:15). 


26 


be reproduced or distributed in any form without express permission from the publisher 


IB :eybne rath KIII TN 
- Ww ney by box nwyn nby 
woy bwm bps bwn wn 
1 pop 1) aw PY TOM 
xin ie bwn MON DWI AMP 

pin xin by nav 


ayp xb naw PA KYNI => sox 
1D ches Paw pya ‘abun OTN 
sal 


NITRAD WNT KOT D 7 VAN 
yaa KTA Y KT DWA own 
T? aN PTAR IA KDI 79 
27) vay BENT eT 739 MIM 

IPA SEVP 1789 NIN METI 


PBA MIP YLT T? Ppa 
own 


Diy sie aap tay pa Ww KITY 
iw orp sap ja ww Sox mp inp ya 
vay pty i IPIK Ww" D7 


orgy ans box ap ini pa doy 
Kbt KIT Dy PN Kh oxy 
yow NY Kby shox mwas box 

“bg np ini abs EEA 


XTNwy n wp Dipan 
ADU SUIT NOT KAW MA PN 
apyun iapa 


ISUN pOT AASI A? aan 
DIY Y gyn Dm yio 
A NDN NTN N 1” BY 
Poa Ap? 1112K A NT 
mai PIDIN Nav Na ‘pPTSEXT 

pra dba 


BAVA KAMMA ` PEREK VII: 65B ° :7D arr pip 


Rabbi Hanina raised an objection to Rabbi Ile’a from a baraita: If 
one stole a lamb and it subsequently became a ram, of if he stole a 
calf and it subsequently became a bull, he pays the double payment 
and the fourfold or fivefold payment according to the animal’s 
value as of the time when he stole it. And if it enters your mind that 
in a case of this kind the thief has acquired the animal as his own 
property by virtue of the physical change the animal underwent 
when it matured, why does he pay the fourfold or fivefold payment? 
After all, it is his own animal that he slaughters, or it is his own 
animal that he sells. 


Rabbi Ile’a said to him: Rather, what would you conclude from the 
baraita? That this physical change in the stolen animal does not serve 
to acquire it for the thief and render it his property? If so, why should 
he pay according to the animal's value as of the time when he stole 
it? Let him pay according to the animal's value now, i.e., at the time 
of the slaughter or sale. 


Rabbi Hanina said to him: This is the reason that he does not pay 
in accordance with the animal’s value now: It is because the thief 
can say to the animal’s owner: Did I steal a bull from you, or: Did I 
steal a ram from you? No; I stole only a calf or a lamb, and therefore 
I will pay you the value of the animal when I stole it. Rabbi Ile’a said 
to Rabbi Hanina: May the Merciful One save us from this opinion 
of yours! Rabbi Hanina said back to him: On the contrary, may the 
Merciful One save us from your opinion! 


Rabbi Zeira objects to this: But even if an animal’s natural growth 
is not considered a physical change, let the thief acquire it through 
its change in name, i.e., its change of classification, as the animal was 
originally called a calf or a lamb and now itis considered a bull or ram. 


Rava says: There is in fact no change in name here, as even a day-old 
bull is called a bull, and even a day-old ram is called a ram. A day- 
old bull is called a bull, as it is written: “When a bull, or a sheep, 
or a goat is born” (Leviticus 22:27). 


A day-old ram is called a ram, as can be derived from Jacob’s state- 
ment to Laban, as it is written: “And the rams of your flock I have 
not eaten” (Genesis 31:38). Now, did Jacob mean that he did not eat 
any of Laban’s rams, but younger lambs he did eat? This is certainly 
not the meaning of this verse, as this would mean he was a thief. 
Rather, must one not conclude from this verse that a day-old ram 
is called a ram? 


In any case, the baraita cited earlier by Rabbi Hanina is difficult for 
the opinion of Rabbi Ilea, as it states that the thief must pay the 
fourfold or fivefold payment despite the fact that the slaughter or 
sale of the animal took place after it matured from a calf to a bull or 
from a lamb to a ram. To resolve the difficulty, Rav Sheshet said: In 
accordance with whose opinion is this baraita? It is in accordance 
with the opinion of Beit Shammai, who say: An item, even if it has 
undergone a physical change, remains in its place, i.e., a stolen item 
remains in the possession of its owner, and a thief does not acquire 
it even ifit undergoes a change. 


As it is taught in a baraita: If one gave wheat to a prostitute for her 
payment," i.e., the hire of her services, and she made the wheat into 
flour; or if he gave her olives and she made them into oil; or if he 
gave her grapes and she made them into wine, it is taught in one 
baraita that it is prohibited to bring these products as an offering in 
the Temple, in accordance with the verse: “You shall not bring the 
hire of a harlot... into the house of the Lord your God for any vow” 
(Deuteronomy 23:19). And it is taught in one baraita that these 
products are permitted, as the physical change renders them into 
new items. And Rav Yosef says that Guryon of Asporak teaches in 
a baraita: Beit Shammai prohibit these products and Beit Hillel 
permit them. If so, these two baraitot reflect a dispute between Beit 
Shammai and Beit Hillel. 
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The Gemara clarifies the source of these two opinions. What is the 
reason of Beit Shammai for prohibiting these products? As it is 
written: “You shall not bring the hire ofa harlot, or the price ofa dog, 
into the house of the Lord your God for any vow; for even both of 
these are an abomination to the Lord your God” (Deuteronomy 
23:19). The apparently superfluous word “even” serves to include 
their changed status. And Beit Hillel, who permit these items after 
they have undergone a physical change, maintain that the term 
“these” in the phrase “both of these” teaches that this prohibition 
applies only to the original items, but not to their changed form. 


And Beit Shammai would reply: That term, 


“these,” comes to teach that this halakha applies only to the animals 
given as payment to the prostitute but not to their offspring. The 
Gemara asks: And from where do Beit Hillel derive this halakha? 
They would say that one should conclude two conclusions from 
this term: “These” items are disqualified, but not when they are in 
their changed form, and “these” are disqualified, but not their 
offspring. The Gemara asks: And according to the opinion of Beit 
Hillel, isn’t it written “even”? Since Beit Hillel reject the halakha 
that Beit Shammai derive from this term, what do they learn from it? 
The Gemara states: Indeed, the word “even” is difficult according 
to the opinion of Beit Hillel. 


In any event, they disagree only with regard to this particular issue: 
One Sage, Beit Hillel, holds that a physical change in a stolen item 
causes the thief to acquire it, and one Sage, Beit Shammai, holds 
that a physical change in a stolen item does not cause the thief to 
acquire it. But with regard to the payment of the thief, everyone 
agrees that he pays according to the initial value of the item, at the 
time of the theft, as it teaches in the baraita cited above: He pays the 
double payment and the fourfold or fivefold payment according 
to the animal’s value as of the time when he stole it. 


The Gemara suggests: Shall we say that this baraita constitutes a 
conclusive refutation of the opinion of Rav? As Rav says: When a 
thief makes his payments, he pays the principal according to the 
value as of the time when he stole it, whereas the double payment 
and the fourfold or fivefold payment are calculated according to 
the value at the time of standing trial. Rava said in resolution of 
this difficulty: If one stole lambs that subsequently became rams or 
were fattened, he pays the double payment and the fourfold or five- 
fold payment according to the initial state of the animal, as claimed 
by both Beit Shammai and Beit Hillel. If there was a change in the 
animal’s value due to fluctuation of the monetary value of animals, 
he pays according to the animal's worth now," at the time of standing 
trial. 


NOTES 


Lambs according to the initial state, monetary value accord- 
ing to the worth now - »way wa ont KIYAT ody: This 
translation of this phrase follows the interpretation of the Ri, 
cited by Tosafot. According to his opinion, the fundamental 
distinction Rava is stating is whether the change in value is 
due to a change in the animal, e.g., a lamb became a ram, or 
a change in the market value of animals. Accordingly, Rava is 
stating that if it is a change in the actual animal, the lamb, one 
pays the double payment and the fourfold or fivefold payment 
according to the initial state, i.e., the value the animal had when 
it was a lamb, which is when he stole it. If the change is due to 
a fluctuation in monetary value and the animal remained the 


same, he pays the double payment and the fourfold or fivefold 
payment according to the current market value. The Ri explains 
he reason for this difference: When the Torah states: “Five oxen 
or an ox and four sheep for a sheep” (Exodus 21:37), it is referring 
o the stolen animal. By contrast, the evaluation of the price of 
he animal, which is not mentioned in the verse, takes place 
under the auspices of the court, and is consequently based on 
he animal's value when the court's evaluation is performed 
(see Rabbeinu Hananel, Rashba, and Rid). 

Rashi interprets the Gemara differently. In a case where the 
hief chooses to pay restitution in kind, paying with lambs, he 
pays in accordance with the value of lambs at the time of the 


theft; if he pays money, he must pay the value of lambs as 
they are now. 

Yet others explain that if the value of the lambs mentioned 
in the baraita appreciated, whether due to growth, fattening, or 
price fluctuation, the thief pays in accordance with the original 
price; if they depreciated in value for any reason he pays accord- 
ing to their worth now (Rabbeinu Tam). Finally, there are those 
who say that the thief pays the principal value of the stolen 
item in accordance with the original price, while the double 
payment and other payments follow the value now (Rav Hai 
Gaon; Ra’avad). 


DTP: BAVA KAMMA PEREK VII: 66A 27 


This file may not 


HALAKHA 


A change in a stolen item causes the thief to acquire 
it — mip aw: If one stole an item and it subsequently 
underwent a permanent physical change, he acquires 
the item, and he is required to reimburse the owner only 
with the monetary value of the item he stole. This halakha 
applies even if the owner has not despaired of recovering 
his stolen item (Rambam Sefer Nezikin, Hilkhot Geneiva 1:12 
and Hilkhot Gezeila VaAveda 2:1; Shulhan Arukh, Hoshen 
Mishpat 353:1, 354:1, 360:1, 360:5, 362:1). 


One who robs another of wood, etc. - ^3) myy briar: In 
a case where one robbed another of wood and smoothed 
it and cut it or chiseled it, rendering it into vessels; or 
he robbed another of raw wool and dyed, combed, or 
bleached it, or turned it into felt; if the item can no longer 
be restored to its prior state, he has thereby acquired it 
for himself. He must pay the owner the monetary value 
of the item at the time of the theft (Rambam Sefer Nezikin, 
Hilkhot Gezeila 2:12; Shulhan Arukh, Hoshen Mishpat 
360:6). 


If one did not manage to give the first of the sheared 
wool of his sheep to a priest - b imh pao x: 
One who sheared his flock and dyed the wool before 
giving a portion to a priest is exempt from giving this 
gift (Rambam Sefer Zera‘im, Hilkhot Bikkurim 10:6; Shulhan 
Arukh, Yoreh De'a 333:3). 


NOTES 


If the item is the same as it was when he stole it, he 
must return the stolen item - "m baw pya ox: The 
commentaries ask: Instead of inferring that if the sto- 
len item is not the same as it was when he stole it he is 
required to pay only money, why not infer that if it is not 
the same as it was at that time he is not required to pay 
any restitution? They answer that the phrase: “He shall 
restore it” (Leviticus 5:24), indicates that the thief must pay 
restitution in any event; the only question is whether this 
consists of returning the stolen item or paying a monetary 
payment (Kovetz Shiurim). 


If one did not manage to give, etc. - ^3) ia) pad x: 
The commentaries explain that this refers to a case where 
the owner dyed all the wool he sheared, not just the por- 
tion intended for the priest. Had undyed wool remained, 
he would have had to have given that remainder to the 
priest. Unlike the case of teruma, the act of setting aside 
a specific portion of wool for the priest has no halakhic 
significance, and the priest is still entitled to any wool that 
remains (Tosafot). 


Since it came into his possession in a prohibited man- 
ner - mI NON NTIDINIT PD: The commentaries infer 
from this statement that the status of an item after its 
owner despairs of recovering it is not equivalent to the 
status of ownerless property, as one can acquire an item 
that is completely ownerless even if it originally came into 
his possession in a prohibited manner (Tosafot). 

Others add that in contrast to the situation when one 
declares an item ownerless, in which it no longer has 
any connection to him whatsoever and if he wants to 
reclaim ownership he has to perform an act of acquisi- 
tion as would anyone else, in a case where one despairs 
of recovering a stolen item, it still belongs to its owner 
as long as no one else has taken it (Netivot HaMishpat). 
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BACKGROUND 


Despair - wax»: Despairing of recovering a stolen item is not 
merely an emotional state of mind but a legal one as well. 
According to halakha, despair occurs when one who has lost 
his property gives up on the possibility of recovering it. Once 


value. 


this happens the item is considered abandoned property, and 


anyone may take it. This concept is relevant to the halakhot of 
returning lost items, as well as the legal status of stolen property. 
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§ Rabba said: The principle that a change in a stolen item causes 
the thief to acquire it" is written in the Torah, and we learned it in 
a mishna as well. It is written in the Torah: “Then it shall be, if he 
has sinned, and is guilty, that he shall restore the item that he 
robbed” (Leviticus 5:23). What is the meaning when the verse 
states the seemingly superfluous phrase “that he robbed”? This 
serves to teach that if the item is the same as it was when he stole 
it, he must return the stolen item" itself. But if itis not the same as 
it was then, he is required to pay only money, while the stolen item 
remains his to keep. 


We learned this halakha in a mishna as well, as it is taught (93b): 
In the case of one who robs another of wood" and fashions it 
into vessels, or one who robs another of wool and fashions it 
into garments, he pays the robbery victim according to the value 
of the goods at the time of the robbery, and keeps the altered 
materials for himself. 


Alternatively, another mishna can serve as the source for this prin- 
ciple (Hullin 135a): If one did not manage to give" the first of the 
sheared wool of his sheep to a priest" until after he dyed it (see 
Deuteronomy 18:4), he is exempt from giving it to the priest. This 
mishna indicates that an item that has undergone a change is no 
longer considered the same item as it had been. Apparently, a 
physical change in a stolen item causes the thief to acquire it. 


§ Rabba continues to discuss the ways in which a thief acquires 
ownership of a stolen item: With regard to the owner’s despair® 
over ever recovering the stolen item, the Sages say that this too 
causes the thief to acquire the stolen item. However, we do not 
know if this halakha applies by Torah law or by rabbinic law. 


Rabba elaborates on the two possibilities he has just mentioned: If 
it applies by Torah law, this is just as it is with regard to one who 
finds a lost item. Is it not the case with regard to one who finds a 
lost item that once the owner of the item despairs of recovering 
it, before the item came into the finder’s possession, the finder 
acquires it and may keep it for himself? The same principle applies 
to this thief as well: Once the owner of the item despairs of recov- 
ering it, the thief acquires it for himself and need no longer return 
it. Apparently, then, the despair of the owner causes the thief to 
acquire the stolen item. 


Or perhaps the case of a stolen item is not comparable to the case 

of alost item, as it is only with regard to a lost item that the owner's 

despair enables the finder to acquire the item, because the item 

came into his possession in a permitted manner. But in this case 

of the thief, since the item came into his possession in a prohib- 
ited manner," this case cannot be derived from the halakha of a lost 

item. If so, the ruling that despair effects acquisition in a case of 
theft applies not by Torah law but by rabbinic law. 


Why would this halakha have been instituted by rabbinic law? As, 
the Sages said that a thief should acquire the stolen item in this 
manner, due to an ordinance instituted for the penitent.® To 
encourage thieves to repent and repay their victims, the Sages 
instituted that they need not return the stolen item after the owner 
despairs of recovering it. Rather, they can reimburse the owner for 
the monetary value of the item. 


According to some opinions, the owner's despair alone effects 
acquisition of a stolen item by a thief. Consequently, he is no 
longer required to return the item itself, but only its monetary 


Ordinance for the penitent — o°3w7 mpn: This ordinance is 
one of many instituted by the Sages to facilitate repentance. 


They were concerned that were they to enforce the letter of 
the Torah law, those who otherwise might repent for their theft 
would refrain from doing so. One of the ordinances the Sages 
instituted is that one need not return a stolen beam already 
built into a structure. Instead, the thief can pay the owner of 
the beam its monetary value. 
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And Rav Yosef says: Despair on the part of the owner over the 
possibility of recovering his item does not cause the thief to 
acquire" that item at all, and this is the halakha even by rabbinic 
law. 


Rav Yosef raised an objection to Rabba from a mishna (96b): If 
one robbed another of leavened bread and Passover elapsed" in 
the meantime, so that deriving benefit from it is prohibited, 


the robber may nonetheless return the worthless bread to the owner 
and say to him: That which is yours is before you, and no com- 
pensation is required. Rav Yosef states his objection: But in this 
case, once the time of the prohibition of leavened bread arrives, 
the owner certainly despairs of recovering his now-worthless 
bread. And if it enters your mind to say that the owner’s despair 
causes the robber to acquire the stolen item, why can he say to him: 
That which is yours is before you? He should be required to pay 
the owner full-fledged money rather than return the worthless 
food, as the bread now belongs to the robber. 


Rava said to him in response: When I say that the thief acquires 
the stolen item upon the owner's despair of recovery it is when this 
owner despairs, and that thief wants to acquire the item. In this 
case, this one despairs but that one does not wish to acquire" the 
worthless bread. 


Abaye raised an objection to Rabba from a baraita. The verse: “If 
his offering is a burnt-offering of the herd” (Leviticus 1:3), indicates 
that one’s offering must be “his offering,” but not an animal stolen" 
from another. What are the circumstances of the case referred to 
by the baraita? If we say it is dealing with a stolen animal that the 
robber consecrates and sacrificed before the owner’s despair of 
recovery, why do I need a verse to teach this? It is obvious that this 
is disqualified, as one cannot even consecrate an animal that does 
not belong to him. 


Rather, is it not referring to one who seeks to consecrate and 
sacrifice a stolen animal after the owner’s despair? And yet the 
baraita teaches that the animal cannot be consecrated by the thief. 
Conclude from the baraita that the owner’s despair of recovering 
a stolen item does not cause the thief to acquire’ it, as ifit belonged 
to him he would be able to consecrate and sacrifice it. 


Rava said to Abaye in refutation of this proof: And according to 
your reasoning, consider that which is taught in a baraita: It is 
written with regard to a zav, a man who experiences a gonorrhea- 


like discharge: “And whoever touches his bedding shall wash his 


clothes and bathe himself in water and be impure until the evening” 


(Leviticus 15:5). This indicates that bedding on which a zav lies 
can become ritually impure and impart impurity only if it is “his 
bedding,” but not if it is stolen bedding. 


HALAKHA 


His offering but not one stolen - usa x) i237: If one steals 
the offering of another or takes it by robbery, his sacrifice is 
invalid and he does not achieve atonement even if he sac- 
rifices that animal. If the owner has despaired of recovering 
the animal, the sacrifice is valid. Although the owner's despair 
does not cause a thief or robber to acquire the item, in this 


particular case the Sages instituted an ordinance that despair 
effects acquisition (see Gittin 55b). Nevertheless, if it is public 
knowledge that the animal was stolen, the sacrifice does not 
effect atonement for the one who sacrifices it (Rambam Sefer 
Avoda, Hilkhot Issurei Mizbe‘ah 5:7 and Kesef Mishne there; see 
Hilkhot Ma‘aseh HaKorbanot 18:14). 


2091% p: BAVA KAMMA ' PEREK VII: 66B 


HALAKHA 
Despair of the owner does not cause one to acquire — win? 
mip ives: A thief or a robber does not acquire the stolen item 
when the rightful owner despairs of recovering it, and he 
must return the item itself (Rambam Sefer Nezikin, Hilkhot 
Geneiva 1:12 and Hilkhot Gezeila VaAveda 2:1; Shulhan Arukh, 
Hoshen Mishpat 353:2, 361:1). 


If one robbed another of leavened bread and Passover 
elapsed - nbait voy 291 yan bn: If one stole leavened 
bread from another, and Passover elapsed in the meantime, 
the thief may return the leavened bread as it is and tell the 
owner: That which is yours is before you (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 3:4; Shulhan Arukh, Hoshen 
Mishpat 3631). 


NOTES 

But that one does not wish to acquire — nih MST AD T: 
Even if the owner's despair of recovery serves to cause the 
robber or thief to acquire it, this does not occur without the 
other's consent. This is because despair does not actually 
cause the robber or thief to acquire the item; at most, it 
simply removes the owner's possession of it. If the robber 
or thief is not interested in acquiring the item after the prior 
owner rendered it ownerless, he does not acquire it. 


Conclude from it that despair does not cause him to 
acquire — 3? xb wax) FI yaw: Abaye assumed that the 
baraita is discussing a robber who stole a non-sacred ani- 
mal and subsequently consecrated it as an offering. Conse- 
quently, ifthe owner's despair of recovery effects acquisition 
for the robber, the animal would belong fully to the robber, 
and there is no reason he could not consecrate the animal 
and sacrifice it. Although there is a principle that a mitzva 
that is performed through commission of a transgression is 
inherently flawed, the commentaries note that this principle 
is not applicable here, because it applies only to cases where 
the mitzva itself is performed through commission of a trans- 
gression, whereas here the consecration occurred after the 
animal already belonged to the robber (Tosafot). 


BACKGROUND 
His bedding - 123wn: By Torah law, a zav and zava impu- 
rify the items upon which they lie or sit during their period 
of impurity. Those items become primary sources of ritual 
impurity, as are the zav and zava themselves. 
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HALAKHA =—W¥—__——_———- 
Robbed another of bedding - man 23W by: A zav does 
not transmit ritual impurity by treading, lying, or riding on 
an item that does not belong to him. If he stole an item and 
stepped on it without touching it with his body, he renders it 
impure only if the owner has already despaired of recovering 
it (Rambam Sefer Tahara, Hilkhot Kelim 24:7). 


Hides belonging to a homeowner — marya hw minty: Ifa 
private individual does not intend to finish his hides beyond 
their present state, and a zav lies on them, the zav renders 
them ritually impure. Hides belonging to a leatherworker are 
generally intended for sale to others, and are consequently 
not rendered susceptible to ritual impurity through thought 
alone. They become susceptible to ritual impurity once some 
action is performed on them that serves to designate them 
for sitting, lying, or leaning (Rambam Sefer Tahara, Hilkhot 
Kelim 24:6). 


Hides of a thief. ..of a robber - ts bw..asbw: Ifa thief steals 
he hide of another and decides that he will use it for lying 
upon, the hide will contract ritual impurity if a zav treads or 
ies on it. By contrast, a robber's thought in such a case serves 
o render the hide susceptible to impurity only if the owner 
has despaired of recovering it. The halakha is in accordance 
with the opinion of the Rabbis (Rambam Sefer Tahara, Hilkhot 
Kelim 24:7). 


NOTES 

Who robbed another of an offering — man? rayon: Rashi 
and the Ra’avad provide two explanations as to how this 
answers Abaye's question. According to the first explanation, 
the baraita is referring to a case where the owner did not 
despair of recovering the animal, and it is teaching that not 
even the owner can sacrifice it at that point because it is 
not in his possession. According to the second explanation, 
the baraita is speaking about the situation after the owner 
despairs of recovering the stolen animal. Even if the owner's 
despair generally effects acquisition for the robber, in this case 
the robber cannot acquire it because after its consecration 
the animal is considered to belong to the Temple treasury, 
not the owner. 


Thought renders them susceptible to ritual impurity — 
gyava nawa: The fundamental halakha at the root of this 

discussion is that only finished products or vessels, not raw 

materials, are susceptible to ritual impurity. Certain items in 

various stages of production can be considered either finished 

or unfinished, depending on the mind-set of the owner. If he 

intends to improve the item further, it is considered unfin- 
ished; if he decides that he will use it in its current state, it is 

classified as finished. In this way, mere thought is sometimes 

sufficient to classify an item as a vessel and thereby render it 

susceptible to ritual impurity. 


BACKGROUND 

Trimming - 24¥%): Trimming is the finishing of a piece of 
leather by cutting it to an exact size with smooth edges, 
including the removal of any bulges or external material that 
may be stuck to the leather. While this process is essential 
for leather that is to serve a precise function, e.g., shoes, it 
is not necessary for a piece of leather that will be used as a 
mere covering. 


LANGUAGE 
Table top [itzba] - ayy: Rashi translates this term as a 
leather table top. The geonim say it refers to a leather cover- 
ing for a saddle. The linguistic source of the word is uncertain. 
It is possible that it is from the root ayin, tzadi, beit, meaning 
to fashion. 
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What are the circumstances of the case discussed in the baraita? 
If we say that he robbed another of wool and made it into 
bedding, is there anyone who says that a physical change that 
results from an action performed to a stolen item does not cause 
the thief to acquire it? Rather, what have you to say? The baraita 
must be speaking of a case in which the zav robbed another of 
bedding." So too, the previous baraita is dealing with one who 
robbed another of an offering, already consecrated.’ The reason 
this animal does not atone for the thief is that a consecrated 
animal cannot be stolen and become the thief’s property, as it 
belongs to the Temple treasury wherever it is located. 


Abaye raised an objection to Rav Yosef from a mishna (Kelim 
26:8): With regard to hides belonging to a homeowner," 
one’s thought renders them susceptible to contracting ritual 
impurity.’ Hides and leather are susceptible to contracting 
impurity only if they are in a finished state. Ifa private individual 
uses a piece of hide or leather for a certain purpose, e.g., as a cot 
or a table top, and decides that this will be its fixed purpose, it is 
considered a finished product and is susceptible to contracting 
impurity. 


But with regard to hides belonging to a leatherworker, thought 
does not render them susceptible to ritual impurity. Since this 
individual sells leather to others, when he uses a piece of leather 
for a household purpose and decides that this will be its fixed 
purpose, this is not considered a finished state, as he is likely to 
change his mind and sell the leather to one who will process it 
further and put it to a different use. 


The mishna continues: If the hides are those of a thief, who has 
stolen them from another, the thief’s thought renders them 
susceptible to ritual impurity. If they are those of a robber" his 
thought does not render them susceptible to ritual impurity, 
because he is not considered the owner of the hide. The difference 
is that unlike the case of a thief, who steals items stealthily, the 
identity of a robber, who takes the item openly, is known to 
the owner, and the owner harbors hope of finding the robber 
and getting the item back. Consequently, he does not despair of 
recovering his property. 


Rabbi Shimon says that the matters are reversed: In the case of 
a robber, the robber’s thought renders them susceptible to 
ritual impurity. If the hides are those of a thief, thought does 
not render them susceptible to ritual impurity, because the 
owners have not despaired of recovering them and the thief 
has not acquired the hide. Rabbi Shimon’s reasoning is that a 
robber, who seizes items brazenly, is a more difficult criminal to 
apprehend and bring to justice than a thief. 


And although the two tanna’im of the mishna disagree as to 
which situation involves an owner’s despair of recovery, whether 
robbery or theft, in any event one can conclude from this 
mishna that the despair of the owner causes the thief or robber 
to acquire the item, as otherwise the perpetrator’s thoughts about 
the hide would have no effect on its status with regard to ritual 
impurity. Rav Yosef said to Abaye in response: With what are we 
dealing here in this mishna? It is a case where the thief or robber 
trimmed? the leather by cutting it. Although trimming a piece of 
leather is not a sufficient change to constitute an act of acquisition 
by itself, it is effective in conjunction with the owner's despair. 


Rabba bar Rav Hanan objects to this answer: But is it not the 
case that they taught this mishna here with regard to a leather 
table top [itzba]?' And a leather table top does not require 
trimming, either due to the fact that its edges are not seen or 
because it is merely ornamental. Since it does not require trim- 
ming, this action should not be considered an act of acquisition 
at all. 
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LANGUAGE 
Table top [abrazin] - 3%: Apparently from the 
iddle Persian word awarzén, a term that consists 
of abar, on, and zén, saddle. Most hold that it refers 
o a saddle cover. 
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As we learned in the previous mishna (Kelim 26:7): Wherever there 
is no work lacking" for an item to be considered finished, one’s 
thought renders it susceptible to ritual impurity; when there 
is still some work lacking for the item to be considered finished, 
thought does not render it susceptible to ritual impurity, except 
for the case ofa leather table top." Although further workis required 
to smooth out the edges, one’s thought can render it susceptible to 
impurity because people do not care if this leather table top has 
uneven edges. It is with regard to this case of a table top that the 
mishna distinguishes between a homeowner and a leatherworker. 
Therefore, Rav Yosef’s explanation is rejected. 


Joist [telala] - Kobo: The source of the word is the 
Aramaic root tet, lamed, lamed, and it is similar to the 
Hebrew word tzel, meaning shade. In this context, it 
means a central joist of the roof, upon which other, 
ess massive, beams or boards were placed. 


The Gemara suggests a different answer. Rather, Rava said that this 
matter was a difficulty posed by Rabba to Rav Yosef for twenty- 
two years, and it was not resolved until Rav Yosef sat as the head" 
of the yeshiva and resolved it in the following manner: A change in 
name" of an item, representing a change in status, is similar to a 
physical change brought about by an action." 
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What is the reason that a physical change through an action causes 
the thief to acquire the item? It is because there the stolen items were 
initially just wood, and now they are vessels. The same can be said 
for a change in name as well: Initially they called it a hide, and now 
they call it a table top [abrazin]. 
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The Gemara asks a question with regard to changes in name: But 
what about the case of a beam," where there is a change in name, 
as initially, when it was stolen, it was called a beam, and now, after 
it has been placed in a building, it is called a joist [telala],' and yet 
we learned in a mishna (Gittin ssa): With regard to a stolen beam" 

that a robber had built into a large building, the court ruled that 

the owner should receive its value in money rather than demand 

that the robber demolish the house to return the beam itself, because 

of an ordinance instituted for the penitent, i.e., to encourage rob- 
bers to admit their crime and reimburse the owner of the stolen item. 
DWT NPA ys KYY This mishna indicates that the only reason the robber does not have 
to return the beam itself is because of this ordinance instituted for 
the penitent. 


HALAKHA 
Wherever there is no work lacking, etc. — jnpon pw dip bs 
^D) max: A hide that is processed sufficiently to be used for a 
purpose is susceptible to ritual impurity through the treading of 
a zav from the moment its owner mentally decides to use it in its 
current state for that purpose. If the item still requires work for it 
to be considered finished, one’s decision does not serve to make 
it susceptible to impurity. It is considered susceptible only when 
the work is completed (Rambam Sefer Tahara, Hilkhot Kelim 24:6). 


Change in name - ow "v7: In the case of a stolen item, if its 
name has changed, the thief or robber has thereby acquired it, and 
he does not have to return the item itself. Rather, he must pay the 
owner its monetary value (Shulhan Arukh, Hoshen Mishpat 353:1, 
and in the comment of Rema on 360:10). 


Stolen beam — ony wn: If one stole a beam and built it into a 
building, although strictly speaking he should be obligated to 
return the beam itself, the Sages instituted an ordinance for the 
penitent, according to which the thief or robber is not required 
to dismantle the building to return the beam. He may provide 
monetary restitution instead (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 1:5; Shulhan Arukh, Hoshen Mishpat 360:1). 


Leather table top — xax*v: With regard to a hide that is used to 
cover a saddle to protect it from dirt, a mental decision to use it 
in its current state serves to render it susceptible to ritual impurity, 
despite the fact that it has not been perfected into a finished 
product (Rambam Sefer Tahara, Hilkhot Kelim 24:6). 


NOTES 


Until Rav Yosef sat as the head - xwa ADP 29 27 TW: The 
Gemara in tractate Horayot (14a) relates that Rav Yosef was 
extremely knowledgeable, whereas Rabba had extraordinary 
analytical skills. Since it was unclear which of them was more suit- 
able to serve as head of the yeshiva of Pumbedita, the issue was 
referred to the amora’‘im in Eretz Yisrael. They preferred the more 
knowledgeable scholar. Rav Yosef refused the mantle of leadership 
and deferred to Rabba, who remained head of the yeshiva for 
twenty-two years until Rav Yosef assumed leadership. 


A change in name is similar to a physical change brought about 
by an action — 137 Mwy Yw OW: Iw: Some commentaries 
claim that a change in name is not sufficient for a thief to acquire 
an item. It is effective only when it occurs in conjunction with the 


owner's despair of recovery, as in the case described in the mishna 
the owner had despaired of recovery (Josafot). Tosafot on 67a state 
that a change in name is a form of acquisition independent of the 
owner's despair, and it is entirely equivalent to a physical change 
brought about by an action (see Rashba). 


Beam [merish] — wa: The beam mentioned here is intended to 
be used as a base beam in construction, as opposed to a beam 
used for roofing, known as a kora. Since the removal of a merish 
would require the dismantling of the entire building, the Sages 
permitted a robber or thief to return the monetary value of the 
beam in such cases. If he can return a stolen item without causing 
such a significant loss or expenditure of effort, he must return the 
item itself (Divrei Malkiel 4:138). 
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NOTES —W¥— 
Casings [maltetin] - povdn: The Arukh has a version of the 
text which reads maltusin instead of maltetin and explains 
that it refers to foundation beams placed along the length 
of the walls. He adds that the second term, merishot, which 
is translated as beams throughout the Gemara, refers to the 
secondary boards placed on the aforementioned founda- 
tion beams. 


Water duct - 713¥: The pipe is built in such a way that it 
collects water and is consequently considered a receptacle. 
Otherwise, it would not be considered a vessel, and the 
water that ran through it would not disqualify a ritual bath 
(Tosafot). Another possibility mentioned by Josafot is that 
crevices were made in the bottom of the duct to catch dirt 
and pebbles. This would also render the duct into a vessel 
through which water for a ritual bath may not run. 


Drawn water is different as it applies by rabbinic law - 
NOT PIAT AIRY INV: Rashi explains that the Gemara 

is referring to the halakha that three or more log of drawn 

water invalidate a ritual bath if they are part of its first forty 

log. There is a range of other opinions as well. Some com- 
mentaries maintain that the entire concept of drawn water 
invalidating a ritual bath is rabbinic in origin, and the various 

verses brought in the Talmud as sources for this halakha 

are cited as mere supports (Ra’avad). Others state that if a 

ritual bath contains more than fifty percent drawn water 
it is invalid. Yet another opinion is that the ritual bath is 

invalidated only if the water is actually drawn by people 

using vessels (see Tosafot on 66a and Rashba on 66b). 


HALAKHA 


A change in which the item can revert to its original 
state — imna winga»: A change in which the item can 
revert to its original state is not considered a valid change 
for the purpose of a thief acquiring a stolen item. Therefore, 
if one steals pieces of wood and joins them with nails into 
a crate, this is not considered a valid change, as it is possible 
to dismantle the crate so that the original pieces of wood 
revert to their previous state. In a case where the owner 
despaired and there was a change in which the item can 
revert to its original state, some say that this does effect 
acquisition for the thief; in this case he is not required to 
return the item itself but can provide monetary compensa- 
tion instead (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
2:10; Shulhan Arukh, Hoshen Mishpat 353:2, 360:5, 361:2). 


A duct that one hollowed out, etc. — 131 ippnw 32x: With 
regard to one who carves crevices in a water duct in order to 
catch loose pebbles and separate them from the water, if i 
was a wooden duct and he carved a crevice of any size, this 
invalidates the water that passes through it for use in a ritua 
bath, because this water is considered to have been drawn 
in a vessel. Even if one attached the duct to the ground after 
he carved it in this manner, the water is invalid, as the duc 
was designated as a vessel while it was still detached. If one 
attached it to the ground first and afterward carved the 
crevices, the water that passes through it is valid for a ritua 
bath (Rambam Sefer Tahara, Hilkhot Mikvaot 6:6; Shulhan 
Arukh, Yoreh De'a 201:34). 


Drawn water is different as it applies by rabbinic law - 
NOT DTI APR KW: By rabbinic law drawn water is 

invalid for ritual immersion. Moreover, even if there is a 

body of naturally gathered water of less than forty sea, the 

minimum amount required for a ritual bath, and three /og 

of drawn water fall into it, so that there is more than forty 

sea of water, the entire bath is invalid for ritual immersion 

(Rambam Sefer Tahara, Hilkhot Mikvaot 4:2). 


32 


BAVA KAMMA ` PEREK VII: 67A ` 1D 97 pa 


NWN IYI tt — INY KI 
nyh” seat wy ine wn pi 
- "DLT posdan shy -mag 
mea by 


-imb ain KPIT 
pw va xd own wwa 


imad wn igw DWI uw 
PROT AP AN PWENT N 
KIM ARE KOUTER 
Spia - wap jabs sppnw say 

mpa Mg 


ne boia tang - ippn ioan yap 
mpan 


ROT NODA OWA NDW AVX ON) 
boa "3 Sppn iodh yap ax 


PDTC MOT PITT APRE KY 
MUA KPY ONT PAI KWIT oN 
o> min pR xaT wana yoy by 

wna voy 


One can infer: But if were not for this decree, the beam would 
have to be returned to the owner as is, notwithstanding its change 
in name. Rav Yosef said: This is not a genuine change in name, 
as a beam retains its name even after it is inserted into a building. 
As it is taught in a baraita with regard to two obscure terms: The 
verse states: “And there were narrow windows and palm trees on 
the one side and on the other side, on the sides of the porch; there 
were also the tzalot of the house, and the ubbim” (Ezekiel 41:26). 
“Tzalot of the house”; these are the casings [hamaltetin]."‘ “And 
the ubbim”; these are the beams [hamerishot]. This shows that a 
beam can retain its name even after it has been built into a house. 


Rabbi Zeira said a different answer: With regard to a change in 
name, a change in which the item can revert to its original state" 
is not considered enough of a change for the thief to acquire the 
stolen item. Since the joist can be removed and revert to being 
called a beam, it is not considered a true change of name. 


The Gemara asks: And is a change in name in which the item does 

not revert to its original state really considered a change? But 

there is the case ofa water duct," where it was initially called a log 

[ketzitzta]' and nowit is called a duct, and it is taught in a baraita: 
A duct that one hollowed out" and afterward attached to the 

ground or to a building invalidates a ritual bath through the water 
it channels to the bath. The water in a ritual bath must be gathered 

directly from rain or a stream, not drawn with vessels. If one hol- 
lowed out a log and used it to channel water into the bath, this is 

considered drawn water, as he used a vessel. 


By contrast, if one attached it first and afterward hollowed it out, 
it does not invalidate the ritual bath. Before the log was hollowed 
out, it was already attached to and considered part of the ground, 
and therefore the act of hollowing it out does not turn it into a 
vessel. 


The Gemara states its question: And if you say that a change in 
name is considered a matter of significance, i.e., it is considered a 
real change in the item, then even if one attached the log first and 
afterward hollowed it out, the ritual bath should also be invalid. 
Since hollowing out the log leads to a change in name, it should be 
considered a new vessel at that point. 


The Gemara answers: The halakha that drawn water may not be 
used for a ritual bath is different, as it applies by rabbinic law,“ 
and consequently the Sages were lenient in this case. The Gemara 
asks: If so, then even in the first clause, where the log was hollowed 
out before being attached, it should be permitted as well. The 
Gemara answers: There is a difference between the two cases. There, 
in the first clause, the log had the status of a vessel while it was 
still detached. Here, in the second case, it did not have the status 
ofa vessel while it was detached, but only after it became attached 
to the ground, and therefore the Sages were lenient. 


Casings [maltetin] - poodn: The talmudic words maltusin, 
maltetin, amaltera, and maltera are all apparently derived from 
the Greek ueha®pov, melathron, meaning a beam in general 


and specifically a beam used in roofing. 


LANGUAGE 
Log [ketzitzta] — xnxx: This refers to wood that one chopped 
[katzatz] into pieces. Only after it has been hollowed out, either 
by a hole in the middle of it or a channel through which water 
can pass, would this log be called a duct. 
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The Gemara raises an objection against Rav Yosef’s opinion that 
the owner's despair that he will recover his stolen items does not 
effect acquisition for the thief, from a baraita: With regard to a thief, 
a robber, and one who forces people to sell him items against 
their will, their consecration of the items they obtained in these 
manners is a valid consecration; and the teruma that they sepa- 
rate from the produce they obtained in these manners is valid 
teruma;" and the tithes that they separate from those foods are 
valid tithes. Consecrations, terumot, and tithes must be performed 
by the owner of the item in question. Since there was no physical 
change in these items, this shows that the thief is considered the 
new owner merely by virtue of the owner's despair of recovery. 


The Sages say, in answer to this question: There, in those cases 
involving consecrations, terumot, and tithes, there is a change in 
name’ of the stolen item, as initially the stolen food was called 
untithed produce," i.e., produce from which teruma and tithes have 
not been separated, and now it is called teruma® or tithe. With 
regard to consecration, it was initially called non-sacred property, 
and now it is called consecrated property. 


Rav Hisda says that Rabbi Yonatan says: From where is it derived 
that a change in a stolen item causes the thief to acquire it? As it is 
stated: “And he shall return the stolen item that he took by rob- 
bery” (Leviticus 5:23). What is the meaning when the verse states 
the seemingly superfluous phrase “that he took by robbery”? It 
teaches that only if the item is in the same state as when he took it 
by robbery it he must return it. But if not, he is required to pay 
only money; the stolen item remains his to keep. 


The Gemara asks with regard to this derivation: But this phrase: 
“That he took by robbery,” is required to exclude the case of an 
item stolen by one’s father," i.e., that when a son returns an item or 
money that his father had stolen, he does not add one-fifth to the 
principal amount of that which his father stole. The passage in 
question addresses one who stole and took a false oath. This indi- 
vidual is obligated to add one-fifth to the amount he stole (see 
Leviticus 5:21-24). The apparently redundant phrase “that he took 
by robbery,’ teaches that the requirement to add one-fifth applies 
only to the sinner himself, not to his heirs (see 104b). 


The Gemara answers: If so, if the verse teaches only that halakha, let 
the Merciful One write merely: And he shall return his stolen 
item, as from that phrase alone it could be derived that an heir does 
not have to add one-fifth. Why do I need the Torah to write the 
expression “that he took by robbery”? One may therefore con- 
clude two conclusions from this verse: A son need not add one-fifth, 
and a change in a stolen item effects acquisition for the thief. 


BACKGROUND 


Untithed produce and teruma - mN Khaw: Untithed pro- 
duce is produce from which teruma ‘and tithes have not been 
separated. The Torah prohibits the consumption of untithed 
produce, and one who eats this produce is punished by death 
at the hand of Heaven. Once the tithes have been separated, 
the remaining produce no longer has the status of untithed 
produce and it may be eaten, even before the tithes have been 
given to those for whom they are designated. The teruma is 
given to a priest, who must eat it in a state of ritual purity. Since 


priests are not ritually pure nowadays, as there is no red heifer 
whose ashes can be sprinkled on them to purify them, the 
teruma must be burned. Teruma remains the property of the 
priest and he may derive benefit from it as it is being burned. 
Nowadays, teruma is not given to the priests because they have 
no definite proof of their priestly lineage. Nevertheless, the 
obligation to separate teruma is in force, although only a small 
portion of the produce is separated in practice. 


NOTES 

Their consecration is consecration — wapit pgp: Rashi 
explains that it is prohibited to derive benefit from an item 
consecrated by a thief, like any other consecrated item, and 
the teruma separated by him is likewise prohibited for con- 
sumption to a non-priest. The commentaries add that an 
animal consecrated in this manner is not fit to be sacrificed 
as an offering because that would constitute a mitzva that 
is performed through commission of a transgression, and 
it is for this reason that Rashi stresses that it is consecrated 
only with regard to the prohibition against benefiting from 
consecrated property (Penei Yehoshua). 


There is a change in name - own 12° KDK: Some early 
commentaries write that the Gemara specifically mentions a 
change in name in the case of teruma, rather than a second 
change in possession, which would seemingly occur when 
the teruma is separated, although a second change in pos- 
session effects acquisition. This is because teruma does not 
automatically belong to any priest upon being set aside; a 
priest gains possession of it only when it is actually given to 
him (see Tosefot Rid and Rashba). 

By contrast, with regard to consecrated items there is 
apparently a change in possession from the thief to that 
of the Temple treasury. Josafot explain that the baraita is 
referring specifically to a type of consecrated item for which 
the one who consecrates it, the thief in this case, accepts 
monetary responsibility. In such a case the consecrated item 
is considered to have not been transferred to the posses- 
sion of the Temple treasury, although it is consecrated. The 
Ba'al HaMaor distinguishes between an item consecrated 
for sacrificial purposes and one dedicated as a monetary 
contribution to the Temple. There are also those who claim 
that as consecration does entail a change of possession, the 
example of consecration should not be mentioned. It is 
mentioned here only tangentially along with teruma, as it 
is common for these two categories to be paired together 
(Ramban). There is a discussion along similar lines with 
regard to tithes (see Rashba). 


As initially the stolen food was called untithed produce — 
xbav pnt: The commentaries suggest that the Gemara 
could have answered that teruma is considered a change 
in name that can be reversed, as it is possible to retract the 
separation of teruma so that the food once again becomes 
untithed. The same argument applies to consecrated 
items. Yet, since retraction of teruma and consecration is 
an unusual occurrence, this is not considered a reversible 
change (Josafot). Others note that the thief cannot retract 
the setting aside of the teruma and the consecration by 
himself. He requires a court or a Sage to reverse these actions. 
For this reason, it is considered an irreversible change in 
name (Rashba; Meiri). 


HALAKHA 


Thief...and the teruma that they separate is teruma — 
TANA jxvaIM...3a7: If a thief, a robber, or one who forces 
people to sell him items against their will separated as 
teruma produce he obtained in such a manner, the teruma is 
valid, provided that the owner despaired of recovery before 
the teruma was separated. If the owner was still engaged 
in an effort to recover his produce, it is not valid teruma 
(Rambam Sefer Zera‘im, Hilkhot Terumot 4:11 and Kesef Mishne 
there; Shulhan Arukh, Yoreh De’a 331:39). 


ya: If one's father stole an item, robbed another of an 
item, or owed money to another, and his son and heir has 
knowledge of this information but denies it under oath, and 
subsequently admits that he had lied under oath, he repays 
the principal amount to the rightful owner and is exempt 
from paying an additional one-fifth (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 7:3). 
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NOTES 

From where is it derived that a change does not cause the 
thief to acquire it - mip ivy mad yaa: Rabbeinu Hananel 
has a different version of the text, according to which this 
question refers specifically to a change in name rather than 
a physical change: From where is it derived that a change in 
name of a stolen item does not effect acquisition for the thief? 
According to his version, this question continues the previous 
discussion in the Gemara. 


Perek VII 
Daf 67 Amud b 


NOTES 

Rav Pappa said one of these statements - AYAN X33 31: 
The Gemara suggests this because it was common for a dis- 
ciple to cite the statements of his primary teacher without 
explicitly noting the attribution, as it was widely recognized 
that his Torah knowledge was obtained from that teacher 
(see Yevamot 96b). It is possible that an unattributed state- 
ment made by Rav Pappa was mistakenly attributed to his 
teacher, Rava. 
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And there are those who say a different version of the above state- 
ment: Rav Hisda says that Rabbi Yonatan says: From where is it 
derived that a change in a stolen item does not cause the thief to 
acquire it?" As it is stated: “And he shall return the stolen item 
that he took by robbery” (Leviticus 5:23), from which it may be 
inferred that he must return it in any case, even if it has undergone 
a change. The Gemara asks: But it is written “that he took by 
robbery,’ which indicates that, on the contrary, the item need be 
returned only if it is in a similar state to when it was stolen. The 
Gemara answers: That phrase is required to teach another halakha: 
One adds one-fifth upon returning his own stolen item concerning 
which he had taken a false oath, but he does not add one-fifth upon 
returning something stolen by his father. 


Ulla says: From where is it derived that the owner’s despair of 
recovering his stolen item does not cause the thief to acquire it? As 
it is stated in the criticism of the Jewish people for bringing inferior 
animals as offerings: “And you have brought that which is stolen, 
and the lame, and the sick” (Malachi 1:13). From the juxtaposition 
of these cases it may be derived that a stolen animal is similar to a 
lame animal: Just as a lame animal has no rectification at all with 
regard to its disqualification as an offering, 


so too a stolen animal has no rectification for its disqualification. 
There is no difference whether one is dealing with a stolen animal 
before the owner's despair of recovering it, and there is no differ- 
ence ifit is after the owner's despair. In either case, it is disqualified. 
This shows that the owner’s despair does not effect acquisition for 
the thief. 


Rava said: This halakha may be derived from here, a baraita: The 
verse: “Ifhis offering is a burnt-offering of the herd” (Leviticus 1:3), 
indicates that one’s offering must be “his offering,” but not an 
animal stolen from another. When, i.e., in which circumstances, is 
it necessary to teach this halakha? If we say it is dealing with a stolen 
animal that the robber consecrated and sacrificed before the own- 
er's despair of recovery, why do I need a verse to teach this? It is 
obvious that it is disqualified, as one cannot even consecrate an 
animal that does not belong to him. 


Rather, is it not referring to one who seeks to consecrate and sacri- 
fice a stolen animal after the owner’s despair? And yet the baraita 
teaches that the animal cannot be consecrated by the thief. Con- 
clude from the baraita that the owner’s despair of recovering a 
stolen item does not cause the thief to acquire it, as if it belonged 
to him he would be able to consecrate and sacrifice it. The Gemara 
affirms: Conclude from the baraita that it is so. 


The Gemara asks: But Rava was the one who said that this proof 
can be refuted, as the baraita can be interpreted as dealing with one 
who robbed another of an offering that was already consecrated. 
Rava apparently contradicts himself. The Gemara answers: If you 
wish, say that Rava retracted one of these two statements. And if 
you wish, say instead that Rav Pappa, not Rava, said one of these 
two statements.’ 


§ The Gemara returns to the mishna, which teaches: But the prin- 
ciple of fourfold or fivefold payment applies only to the theft of 
an ox or a sheep, as it is stated: “Ifa man steal an ox or a sheep, and 
slaughter it or sell it, he shall pay five oxen for an ox and four sheep 
for a sheep” (Exodus 21:37). 
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The Gemara asks: But why is the fourfold and fivefold payment 
limited to oxen and sheep? Let us derive otherwise by a verbal 
analogy of the term “ox” in this verse and “ox” from a passage 
dealing with Shabbat," where it is stated: “And the seventh day is 
Sabbath to the Lord your God, you shall not perform any labor, you, 
your son, and your daughter, and your slave, and your maidservant, 
and your ox, and your donkey, and all your animals, and the gentile 
that is within your gates” (Deuteronomy 5:13). Just as there, with 
regard to Shabbat, the halakha stated with regard to an ox is not 
limited to oxen, as undomesticated animals and fowl are similar 
to oxen in that they too are included in this prohibition, as the verse 
states: “Nor any of your animals,’ so too here, in the case of theft, 
one can say that undomesticated animals and fowl are similar to 
oxen in that the fourfold or fivefold payment is incurred for their 


theft. 


Rava said: The verse dealing with theft states “ox” and “sheep,” 
“ox” and “sheep” twice. This repetition indicates that for an oxand 
a sheep, yes, there is a fourfold or fivefold payment, and for other 
items, no, there is no fourfold or fivefold payment. 


The Gemara says, with regard to Rava’s assertion that one of the 
instances of “ox” and “sheep” is superfluous: Which instance of 
the word “ox” or “sheep” is the superfluous one? If we say that 
the instance of “ox” and “sheep” at the end of the verse is super- 
fluous, due to the following consideration: Let the Merciful One 
write: If one steal an ox or a sheep, and slaughter it or sell it, 
he shall pay five oxen for it and four sheep for it, without repeat- 
ing the words “ox” and “sheep,” this is not possible. If the Merciful 
One had written the verse like this, I would say that the thief is 
required to pay nine animals, five oxen and four sheep, for each 
and every animal stolen. 


And if you would say that this interpretation is not possible, as the 
suggestion is that the verse would have written: For it, for it, twice, 
whereas if a payment of nine animals were required for each stolen 
animal the verse would have written: For it, only once; then one 
mention of: For it, is superfluous, to teach us that it is five for an 
ox and four for a sheep. 


The Gemara rejects this: That repetition of: For it, is required for 
another interpretation, and cannot teach that it is five for an ox 
and four for a sheep. As it is taught in a baraita: One might have 
thought that if one stole an expensive ox worth one hundred 
dinars he may pay for it with lean, inferior animals [negidin].' 
To counter this, the verse states: “For the ox” and “for the sheep,” 
which indicates that the oxen and sheep used for payment must 
be similar to the stolen animal in quality. Since one might have 
erred and understood that the thief is required to pay nine animals, 
five oxen and four sheep, for each and every animal stolen, that 
suggested version of the verse is not a possibility. The words “ox” 
and “sheep” at the end of the verse could not have been omitted, 
so they are not superfluous. 


The Gemara suggests: Rather, the words “ox” and “sheep” in the 
first part of the verse are superfluous, due to the following con- 
sideration: Let the Merciful One write: Ifa man steal, and slaugh- 
ter it or sell it, he shall pay five oxen for the ox, and four sheep 
for the sheep, without mentioning “ox” or “sheep” at the beginning 
of the verse. 


The Gemara objects: It is not possible for the verse to have been 
written this way, as if the Merciful One had written it in this 
manner I would say: A thief is not required to pay the fourfold or 
fivefold payment unless he steals two animals, an ox and a sheep, 
and slaughters them both. The Gemara responds: One could not 
interpret the verse in this manner, as it is written: “And slaughter 
it? The singular pronoun “it” is referring to the slaughter of only 
one animal. 


NOTES 

Let us derive ox and ox from Shabbat - iw iw 49» 
nawn: The commentaries ask: How can this verbal analogy 
be suggested? The verse addressing a thief mentions both 
an ox and a sheep, and it distinguishes between them. 
Consequently, it is impossible that the term “ox” can be 
referring to all animals. One answer is that the Gemara 
is suggesting that one might have argued that “ox” and 
“sheep” should be interpreted as categories of animals. 
In other words, stealing not only an ox but any beast of 
burden would be subject to a fivefold payment, and the 
theft of other animals that are not used for work, like sheep, 
would be subject to a fourfold payment (Penei Yehoshua). 


LANGUAGE 
Lean animals [negidin] — 32: Rashi maintains that 
nagad is Aramaic for the Hebrew gava, dying. It is also pos- 
sible that it means pulling, i.e., animals that cannot walk 
on their own but must be pulled and dragged along. 
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The Gemara asks: But one could say that a thief is not required 
to pay the fourfold or fivefold payment unless he steals both 
of these animals, an ox and a sheep, and sells them both. The 
Gemara rejects this suggestion in a similar manner: This inter- 
pretation is also not possible, as it is written: “Or sell it,’ which 
is referring to the sale of only one animal. 


The Gemara further asks: But one could say a different interpre- 
tation: I would say that a thief is not required to pay the fourfold 
or fivefold payment unless he steals two animals, an ox and a 
sheep, and slaughters one of them and sells the other one. The 
Gemara rejects this suggestion as well: This interpretation is 
impossible, as it is written: “And slaughter it or sell it.” The term 

“or” indicates that only one of these two actions results in paying 
the penalty. 


The Gemara asks: But still, had the verse been worded without 
mentioning an ox or sheep at the start, I would say: A thief does 
not pay the fourfold or fivefold payment unless he steals two 
animals, an ox and a sheep, and slaughters one of them and 
leaves the other one, or sells one and leaves the other one. It is 
therefore impossible to omit the words “ox” and “sheep” in the 
beginning of the verse, which means that these words are not 
superfluous. 


The Gemara gives its final explanation of Rava’s statement: Rather, 

“ox” at the end of the verse and “sheep” in the first part of the 

verse are superfluous, due to the following consideration: Let 

the Merciful One write: If a man steal an ox and slaughter it or 
sell it, he shall pay five oxen for it, and four sheep for a sheep. 
Why do I need the word “ox” at the end of the verse and the word 

“sheep” in the first part of the verse? Conclude from these appar- 
ently superfluous words that for an ox and a sheep, yes, a thief is 

obligated to pay the fourfold or fivefold payment, but for stealing 

other items, no, he is not. 


Q The mishna teaches: One who steals an item after a thief 
has already stolen it, i.e., one who steals a stolen item, does not 
pay the double payment to the thief or to the prior owner. Rather, 
he pays the principal amount alone. Rav says: They taught 
this halakha only in a case where the second thief stole from 
the first thief before the owner’s despair of recovering his item. 
But if the second thief stole it after the owner's despair, the first 
thief had acquired the stolen item for himself as a result of the 
owner's despair, and the second thief pays the double payment 
to the first thief, who at the time of the second theft was its 
legal owner. 


Rav Sheshet said: I say that when Rav was sleepy and lying 
down to rest he said this halakha, i.e., he did not give it enough 
thought. This ruling is incorrect, as it is taught in a baraita that 
Rabbi Akiva said: For what reason did the Torah say that if a 
thief slaughtered or sold a stolen ox or sheep he pays the four- 
fold or fivefold payment? It is because by selling or slaughtering 
the animal the thief becomes more deeply entrenched in sin." 
Rav Sheshet analyzes Rabbi Akiva’s statement: When did this sale 
of the stolen animal take place? If we say it occurred before the 
owner's despair of recovering his property, 


The thief becomes more deeply entrenched [nishtaresh] in 
sin — Xba www: Most commentaries follow Rashi’s expla- 
nation that the term nishtaresh is related to the word shoresh, 
meaning root. By slaughtering or selling the animal, the thief 


NOTES 


even more unattainable to its owner. Others explain nishtaresh 
as an Aramaic word, meaning: To achieve gain. By selling the 
stolen animal, the thief profits further from the theft (Rabbeinu 
Hananel). 


strikes roots, as it were, in his sin of theft, by making the animal 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek VII 
Daf68 Amuda 


7 ware rmsd NIN PWV KDN N 
DHUR NAN UP WIN? JYT NPP 
aie KIT bw WAM TYIN wn 

Iin xan thw 


XUNI MWY "9819 KII TOT PTD 
ASPB MWY 381 92 NBT 


May md - "D2 ix Navy -yow KA 
YIN PRE TPI AX MIN TYKY 


APN IBIS WIN? db KPS PDS 
KPID ox) WN? ned xdee Nin 
Ava Dbw KES AMP JAY 


lpia xan thw may xan ow ngam 


DEI mpm) vrs yon NNT 
DWI? PTY? vie 2 XPT OP 
oY 


WNIT - fay NX KI AB ID 
obwn ix wa bes mbwa own 
aba nm shag 


WKI - tag 0X KI ADDI 13 
WT TWAM TYIN mibwn Dwn 
ans ND, ‘bps ben bwn 
wy bvn obw jwr - fan 
bos pwn abun irg wT AWM 

ada np ery 


is it possible to say that there is any entrenchment in sin? The 
sale does not take effect, as it occurred before the owner despaired, 
which means that the thief did not in fact deepen his sin by selling 
the animal. Rather, it must be that the sale occurred after the 
owner's despair. And if it enters your mind that the owner’s 
despair causes the thief to acquire the animal, why does he pay 
the fourfold or fivefold payment? Since the animal belongs to 
him after the owner’s despair, in effect he slaughters his own 
animal or sells his own animal. 


The Sages say: It is possible to explain the term: Entrenched in sin, 
in accordance with what Rava said: The thief is liable because 
he repeated his sin, i.e., he sinned a second time by going through 
the motions of the sale, regardless of the fact the sale was not 
legally binding. Here too, one can say that the thief is liable 
because he repeated his sin. 


The Gemara suggests: Come and hear a proof from a baraita: It 
is written: “If a man steal an ox or a sheep, and slaughter it or 
sell it” (Exodus 21:37). Just as slaughter is an act that cannot be 
undone, so too the selling referred to here is an act that cannot 
be undone.” 


The Gemara analyzes the baraita: Now, when is a sale irreversible? 
If we say this sale occurred before the owner's despair of recover- 
ing his stolen animal, why can it not be undone? Since the thief’s 
sale of the animal before the owner’s despair is ineffective, the sale 
is easily undone. Rather, the baraita must be speaking about a 
case where the thief sold the animal after the owner’s despair. 
And ifit enters your mind that a thief acquires a stolen item after 
the owner’s despair, why does he pay the fourfold or fivefold 
payment for slaughtering or selling the animal at this point? He 
slaughters his own animal or he sells his own animal. Apparently, 
a thief does not acquire the stolen item after the owner’s despair. 


The Gemara rejects this proof: The explanation for this baraita 
is as Rav Nahman said in reference to a different baraita. Rav 
Nahman said that when that baraita speaks of a sale that cannot 
be undone, this excludes one who transferred ownership of 
the animal to another in a temporary manner, e.g., for thirty 
days. Here too, one can answer in the same way, that it excludes 
one who transferred ownership of the animal for thirty days." 
Accordingly, if one sold the animal permanently, even if the sale 
was performed before the owner despaired and is therefore not 
legally binding, he is nevertheless required to pay the fourfold or 
fivefold payment. 


The Gemara raises an objection from another baraita: If one 
stole an animal, and another person subsequently came and 
stole it from him," the first thief pays double payment to the 
owner, and the second thief pays only the principal to the first 
thief. This is because one who steals from a thief does not pay the 
double payment, as the mishna teaches. 


If one stole an animal and sold it, and another individual came 
and stole it" from the purchaser, the first thief pays the fourfold 
or fivefold payment to the owner, and the second thief pays 
the double payment to the purchaser, who has become the new 
owner of the animal. If one stole an animal and slaughtered it, 
and another person came and stole the slaughtered animal," the 
first thief pays the fourfold or fivefold payment to the owner, 
and the second thief does not pay the double payment but only 
the principal, in accordance with the halakha that one who steals 
from a thief does not pay the double payment. 


NOTES 


The selling is an act that cannot be undone - 731 
Dyin AyYxw: The conceptual difference between ‘the 
Gemaras question and its answer is as follows: When 
the Gemara asks its question, it assumes that a sale that 
cannot be undone is one that is legally binding, i.e., one 
that is not reversed automatically due to a faulty nature. 
According to the Gemara’s answer, a sale that cannot be 
undone is one that is permanent, as a temporary sale is 
essentially a rental. 


HALAKHA 


One who transferred ownership of the animal for 
thirty days - oY ovhy TPI: If one stole an animal 
and sold it on the condition that it revert to the thief 
after thirty days, and the thief was discovered during 
these thirty days, he does not pay the fourfold or fivefold 
payment but only the double payment. This is how the 
Rambam interprets the Gemara here. It is possible that 
he had a different version of the text (Rambam Sefer 
Nezikin, Hilkhot Geneiva 2:1. and Maggid Mishne there; 
Tur, Hoshen Mishpat 350). 


If one stole an animal and another came and stole it 
from him — 4333 0% K 233: A thief who steals from a 
thief does not pay the double payment to the first thief. 
This is the halakha even if the second thief stole the 
item after the owner had despaired of recovering the 
stolen item. Likewise, if the second thief slaughtered or 
sold the animal that he had stolen from the first thief, 
he does not pay the fourfold or fivefold payment to the 
thief. This is because the owner's despair alone does not 
effect acquisition for the first thief (Rambam Sefer Nezikin, 
Hilkhot Geneiva 1:17; Tur, Hoshen Mishpat 350). 


If one stole an animal and sold it and another came 
and stole it — 12331 30% KI 339 233: In a case where 
one stole an animal and sold it, and another person 
stole it from the purchaser, if the owner had despaired 
of recovering the animal before the first thief sold it, then 
the first thief pays the owner the fourfold or fivefold 
payment, and the second thief pays the double payment 
to the purchaser. If there was no despair on the part 
of the owner, the second thief pays only the principal 
amount. This is because the owner's despair together 
with a change of possession does effect acquisition for 
the thief (Rambam Sefer Nezikin, Hilkhot Geneiva 1:18; Tur, 
Hoshen Mishpat 350). 


If one stole an animal and slaughtered it and another 
came and stole it - 1433 IN KI T29) 33: If one stole an 
animal and slaughtered it, and another person stole the 
carcass, then the second thief pays the double payment 
to the first thief, as the first thief has acquired the meat 
by virtue of the physical change it has undergone. The 
first thief pays the fourfold or fivefold payment to the 
owner (Rambam Sefer Nezikin, Hilkhot Geneiva 1:18; Tur, 
Hoshen Mishpat 350). 
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The Gemara analyzes this baraita: In any event, the baraita teaches 
in the middle clause: If one stole an animal and sold it, and another 
came and stole it from the purchaser, the first thief pays the four- 
fold or fivefold payment to the owner, and the second thief pays 
the double payment to the purchaser. 


When did this sale occur? If we say it happened before the owner's 
despair, why does the second thief pay the double payment to the 
purchaser? Is there anyone who says that a change in possession 
of a stolen item, i.e., when it leaves the possession of the thief and 
enters the possession of another, without the additional factor of the 
owner's despair, causes the one who has it to acquire the item? There 
is no such opinion. Therefore, the so-called purchaser of the animal 
does not become its owner, as the sale is invalid. This should be 
considered as a case of one who steals from a thief, and consequently 
there should be no double payment. 


Rather, it is obvious that the sale occurred after the owner's despair. 
And if it enters your mind that a thief acquires a stolen item after 
the owner’s despair, why should the first thief pay the fourfold or 
fivefold payment? After all, it is his own animal that he sold, having 
acquired it immediately upon the owner's despair. 


And furthermore, consider that which the baraita teaches in the 
first clause: If one stole an animal, and another subsequently 
came and stole it from him, the first thief pays the double payment 
to the owner, and the second thief pays only the principal to the 
first thief. 


Now, in this baraita we are dealing with a situation after the owner's 
despair, as the Gemara just established. And if it enters your mind 
that the owner’s despair causes the thief to acquire the item, why 
does the second thief pay only the principal? After the owner has 
despaired of recovering his item, the thief becomes the owner of the 
item, and the second thief should have to pay him double payment 
for stealing his property. Rather, must one not conclude from the 
baraita that the owner's despair does not cause the thief to acquire 
the item? And this presents a difficulty to the opinion of Rav. 


Rava said: And can you understand that the text of this baraita 
is accurate? But consider that which it teaches in the last clause: 
If one stole an animal and slaughtered it, and another came and 
stole the slaughtered animal, the first thief pays the fourfold or 
fivefold payment to the owner, and the second thief pays only 
the principal to the first thief. And is there anyone who says that 
a physical change brought about by an action does not cause 
the thief to acquire the item? There is no such opinion; the thief 
certainly becomes the owner of the animal after slaughtering it. Con- 
sequently, the second thief should have to pay the double payment 
to the thief for stealing his slaughtered animal. It must therefore 
be concluded that the text of the baraita has been corrupted and 
must be reformulated. 


Rather, actually the entire baraita is referring to the stage before 
the owner’s despair. And you must reverse the halakha stated in 
the last clause with that stated in the middle clause, and reverse 
the halakha stated in the middle clause with that stated in the last 
clause, and say like this: If one stole an animal and sold it, and 
another came and stole it from the purchaser, the first thief pays 
the fourfold or fivefold payment to the owner, and the second thief 
pays only the principal to the purchaser, as a change in possession 
without the additional factor of owner’s despair does not cause one 
to acquire the item. 


If one stole an animal and slaughtered it, and another came and 
stole the slaughtered animal, the first thief pays the fourfold or 
fivefold payment to the owner, and the second thief pays the dou- 
ble payment to the first thief, as the first thief acquired it through 
the physical change brought about by an action, i.e., slaughter. 
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Rav Pappa said: Actually, do not reverse the middle and last 
clauses of the baraita." With regard to the difficult last clause, it is 
in accordance with the opinion of Beit Shammai, who say: Even 
if an item has undergone a physical change, it remains in its place, 
i.e. a stolen item remains the property of the owner. A thief never 
attains ownership of it, even if it undergoes a physical change. 


The Gemara asks: If so, if the baraita is not reversed, and if it is refer- 
ring to the stage after the owner’s despair, then the first clause and 
the middle clause of the baraita present a difficulty to the opinion 
of Rav, who maintains that after the owner’s despair the item belongs 
entirely to the thief. 


Rav Zevid said: Actually, the entire baraita is dealing with the stage 
before the owner’s despair. And with what are we dealing here, 
in the middle clause of the baraita? We are dealing with a case 
where the owners despaired of recovering the item when it was 
already in the possession of the purchaser, but they had not yet 
despaired when the item was in the possession of the thief. 
The purchaser is considered the owner because after the despair 
occurred, there were two factors in play, both the owner’s despair 
anda change in possession." The combination of these two factors 
effects acquisition of the item on behalf of the purchaser. 


Rav Zevid continues: And do not say that in the middle clause the 

reason the owner’s item is acquired by another is only because we 

require two factors, i.e., the owner's despair and change of posses- 
sion. Rather, even in a case of the owner’s despair by itself, the item 

is acquired by the thief, in accordance with Rav’s opinion that 

despair alone effects acquisition on behalf of the thief. 


Nevertheless, the baraita chose a case in which both of these factors 
are present because you will not find a case in which both of them, 
the first thief and the second thief, pay a penalty except in sucha 
case. The first thief pays the fourfold or fivefold payment, and the 
second thief pays the double payment. Had the owner despaired 
before the sale, the first thief would have been considered the owner 
and would therefore be exempt from the additional payment. 


§ It was stated: With regard to a thief who sells a stolen animal 
before the owner’s despair," Rav Nahman says: He is liable to pay 
the fourfold or fivefold payment, despite the fact that the sale is 
invalid. Rav Sheshet says: He is exempt from this payment. 


The two amora’im explain the reasons for their respective rulings. 
Rav Nahman says: He is liable, because the Merciful One states 
with regard to the fourfold or fivefold payment: “And slaughter it or 
sell it” (Exodus 21:37), and he has sold it. There is no difference if 
the sale occurs before despair, and there is no difference if it takes 
place after despair. Rav Sheshet says: He is exempt, as his liability 
is in effect only ifhe sells the animal after the owner’s despair, when 
his action, i.e., the sale, is effective. But if he sells it before the 
owner's despair, when his action is not effective, he is not liable, 
as we require that the sale be similar to the slaughter, as they are 
mentioned together, and when he slaughters the animal his action 
is effective. 


HALAKHA 


The owner's despair and a change in possession — "13°01 WAX? 
mw: The combination of the owner's despair of recovering 
his stolen item and a change in possession of the item effects 
acquisition. Consequently, one who buys a stolen item from 
a thief does not have to return it to its owner. The authorities 
discuss whether the owner's despair must precede the sale for 
this halakha to apply. Likewise (see 115a), they discuss the circum- 
stances under which the purchaser is required to pay monetary 
restitution to the owner (Rambam Sefer Nezikin, Hilkhot Geneiva 
5:3 and Hilkhot Gezeila VaAveda 2:3; Shulhan Arukh, Hoshen 
Mishpat 353:3, 361:4, 362:3). 


A thief who sells a stolen animal before the owner's despair - 
win? 05 s27: If a thief sells or slaughters a stolen animal before 

the owner despairs of recovering it, he must pay the fourfold or 
fivefold payment. The halakha is in accordance with the opinion 

of Rav Nahman, whose rulings are authoritative in monetary 

matters and who concurs with Rabbi Yohanan in this matter 
(Rambam Sefer Nezikin, Hilkhot Geneiva 1:16; Tur, Hoshen Mishpat 
350). 


NOTES 

Actually do not reverse the baraita - PSA xb Dohiy: 
The early commentaries discuss whether Rav Pappa 
meant that the baraita should now be interpreted as 
dealing with a situation after the owner's despair, as the 
Gemara had initially assumed (Rashi), or that even accord- 
ing to Rava, who interpreted the baraita as referring to a 
situation before the owner's despair, there is no need to 
reverse the middle and last clauses of the baraita. These 
two interpretations of Rav Pappa are dependent upon 
textual variants of the Gemara (see Ra’avad). 
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HALAKHA 


An ordinary case of theft is assumed to result in the own- 
er's despair - x17 owa wax? 123 onp: When an item is 
stolen, it is ordinarily assumed that the owner has despaired 
of recovering it. Some commentaries write that in light of this 
assumption, one who buys stolen goods from a thief does 
not have to return them to the prior owner, as the buyer has 
fully acquired the goods through the combination of the 
owner's despair and the change in possession of the goods 
that occurred when he bought them. Nevertheless, it is the 
accepted custom to return stolen items in any event, and one 
may not deviate from this practice (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 6:3; Shulhan Arukh, Hoshen Mishpat 
368:1, and in the comment of Rema). 
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Rav Sheshet said: From where do I say he is exempt? As it 
is taught in a baraita that Rabbi Akiva said: For what reason 
did the Torah say that a thief who slaughtered or sold a stolen 
animal pays the fourfold or fivefold payment? It is because he 
has become entrenched in sin by slaughtering or selling the 
animal he stole. 


Rav Sheshet analyzes the baraita: When did this sale, referred to 
by Rabbi Akiva, occur? If we say that it happened before the 
owner's despair, is it possible that there is any entrenchment in 
sin here? A sale before the owner's despair is invalid, which means 
there is no deepening of his earlier sin. Rather, is it not the case 
that this is referring to a sale after the owner's despair? Rava said: 
This is not a proof, as one can explain that the thief is entrenched 
in sin because he repeated his sin, i.e. sinned a second time, by 
his act of sale, regardless of the fact that the sale is invalid. 


The Gemara suggests: Come and hear a proof for the opinion of 
Rav Sheshet from a different baraita: It is written: “And slaughter 
it or sell it” (Exodus 21:37). Just as slaughter is an act that cannot 

be undone, so too the selling referred to here is an act that can- 
not be undone. The Gemara analyzes this baraita: When did this 

sale take place? If we say that it happened before the owner's 

despair of recovering his stolen item, why can it not be undone? 

The thief’s sale of the animal is invalid before the owner’s despair, 
and therefore the sale is easily undone. Rather, it must be refer- 
ring to a sale that took place after the owner's despair. And one 

can conclude from the baraita that there is liability to pay the 

fourfold or fivefold payment only if the animal is sold after the 

owner's despair. Rav Nahman rejected this proof, as he inter- 
preted that baraita as serving to exclude one who transferred 

ownership of the animal temporarily, e.g., for thirty days. 


The Gemara adds: And Rabbi Elazar also holds that the liability 
ofa thief to pay the fourfold or fivefold payment applies ifhe sells 
it after the owner's despair of recovering his stolen animal, as 
Rabbi Elazar says: 


Know that an ordinary case of theft is assumed to result in the 
owner’s despair" of recovering the stolen item. In other words, in 
the absence of evidence to the contrary, one may assume that the 
victim of theft has despaired of recovering his item. 


The reason is that the Torah stated that if a thief slaughtered or 
sold the animal he had stolen, he pays the fourfold or fivefold 
payment. But why is this so? Perhaps the owner did not yet 
despair at the time the thief sold the animal, in which case the 
sale is invalid, and there should be no fourfold or fivefold payment. 
Rather, is it not because we say that an ordinary case of theft is 
assumed to result in the owner’s despair of recovering the stolen 
item? This concludes the statement of Rabbi Elazar, which clearly 
indicates that there is no fourfold or fivefold payment if the animal 
is sold before the owner's despair. 


The Gemara asks a question with regard to Rabbi Elazar’s assump- 
tion: But perhaps the Torah obligates the thief to pay the fourfold 
or fivefold payment even if the owner has not yet despaired at 
the time of the sale, despite the fact that the sale is invalid, as Rav 
Nahman stated. 
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In response to this question the Sages say: This cannot enter your 

mind, as Rabbi Elazar maintains that the juxtaposition of slaughter- 
ing and selling in the verse that states: “And slaughter it or sell it,’ 
teaches that the thief’s sale of the animal is similar to his slaughter 

of it. Just as slaughter is a matter in which his action was effective, 
so too, the case of selling the animal is one in which his action was 

effective, i.e., the sale is valid. And if the sale occurred before the 

owner's despair, in what sense were his actions effective? 


The Gemara asks another question with regard to Rabbi Elazar’s 
reasoning: But perhaps the Torah requires the fourfold or fivefold 
payment only in the specific case where the animal is sold after we 
heard that the owner despaired of its recovery. The Sages respond 
to this and say: This cannot enter your mind, since, as explained 
above, the thief’s sale of the animal must be similar to his slaughter 
of it. Therefore, just as the thiefis liable to pay the fourfold or fivefold 
payment for slaughtering the animal even if he does so immediately, 
so too, the halakha that he pays the fourfold or fivefold payment for 
selling it applies even ifhe does so immediately, before it is known 
that the owner has despaired of recovering the animal. 


Rabbi Yohanan said to Rabbi Elazar: The case of stealing a human 
being," i.e., kidnapping, proves that your reasoning is incorrect. The 
Torah states: “And he who steals a man and sells him or ifhe is found 
in his hand, he shall be put to death” (Exodus 21:16). In this case 
there is no owner’s despair, as no one ever despairs of his own 
freedom. Consequently, the thief’s sale of the person he kidnapped 
is invalid, and yet the Torah states that he is liable to receive the 
death penalty for selling him. One can learn by inference from this 
question that Rabbi Yohanan holds that if the thief sells the stolen 
animal before the owner’s despair he is liable to pay the fourfold or 
fivefold payment. 


§ The Gemara asks: If the thief sells the animal after the owner’s 
despair, what is the halakha?" Rabbi Yohanan says: He is liable." 
And Reish Lakish says: He is exempt. 


The Gemara elaborates: Rabbi Yohanan says: He is liable, as the 
thief’s liability applies whether the animal is sold before the owner’s 
despair or after his despair. Reish Lakish says: He is exempt, as 
the thief’s liability is in effect only ifhe sells the animal before the 
owner’s despair, but after the owner’s despair there is no liability, 
because the thief has acquired the animal by virtue of the owner's 
despair, and therefore it is his own animal that he slaughters or his 
own animal that he sells. 


Rabbi Yohanan raised an objection to the opinion of Reish Lakish 

from a baraita: If one stole an animal and consecrated it, and sub- 
sequently slaughtered it," he pays the double payment to the 

owner of the animal, but he does not pay the fourfold or fivefold 

payment. The Torah states: “The one whom the judges convict shall 

pay double to his neighbor” (Exodus 22:8). The word “neighbor” 
excludes the case of one who steals a consecrated item from the 

Temple treasury. Since there is no double payment to the Temple 

treasury there can be no fourfold or fivefold payment either, as the 

fourfold or fivefold payment is considered an addition to, not a 

replacement of, of the double payment (see 75a). Therefore, a thief 
does not pay the fourfold or fivefold payment to the Temple treasury 

for slaughtering one of its animals. 


The Gemara analyzes the baraita: When did the events described 

in the baraita occur? If we say they happened before the owner's 

despair, is the animal consecrated at all? A thief cannot consecrate 

a stolen item before the owner despairs of recovering it, as the Mer- 
ciful One states in the Torah: “And when a man shall sanctify his 

house to be holy unto the Lord” (Leviticus 27:14), from which it is 

derived: Just as one’s house belongs to him, so too, anything that 

one consecrates must belong to him," and therefore a thief cannot 

consecrate a stolen item. 


DAT PID: BAVA KAMMA ` PEREK VII: 68B 


HALAKHA 
Stealing a human being — w933 7323: One who kidnaps 
a Jew, takes him into his own domain, forces him to work 
for him, and then sells him to another is liable to receive 
the punishment of death by strangulation (Rambam Sefer 
Nezikin, Hilkhot Geneiva 9:1-2). 


If he sells it after the owner's despair, what is the halakha - 
NT WIN? ane: If one steals an animal and slaughters it or 
sells it he pays the fourfold or fivefold payment, whether 
this occurs before the owner despaired of recovering it or 
afterward. The halakha is in accordance with the opinion 
of Rabbi Yohanan and Rav Nahman (Rambam Sefer Nezikin, 
Hilkhot Geneiva 1:16; Tur, Hoshen Mishpat 350). 


If one stole an animal and consecrated it and subse- 
quently slaughtered it - nav Ja M1 wpm 23: If one 
stole an animal, consecrated it, and subsequently slaugh- 
tered or sold it, he pays the double payment, but not the 
fourfold or fivefold payment. This applies when he conse- 
crated the animal after the owner despaired of recovery. If 
he consecrated it before the owner's despair, the animal is 
not consecrated, and if he subsequently slaughters or sells 
it he pays the fourfold or fivefold payment to the owner 
(Rambam Sefer Nezikin, Hilkhot Geneiva 2:6; Tur, Hoshen 
Mishpat 350). 


Just as one's house belongs to him so too anything that 
one consecrates must belong to him — 454 bw ima 
by: One cannot consecrate an item that does not belong 
to him (Rambam Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 
6:21). 


NOTES 


If he sells it after the owner's despair...Rabbi Yohanan 
says he is liable — 2M “Wax ppi 931...WIK? ame): Rashi 
explains that Rabbi Yohanan maintains that the owner's 
despair does not effect acquisition for the thief, as if it did so, 
the thief would not be liable because he would thereafter 
be slaughtering or selling his own animal. Since despair 
does not effect acquisition for the thief, it is more logical that 
the Torah requires fourfold or fivefold payment for selling 
the animal after the owner's despair, when the sale would 
be valid, than before his despair. Others explain that in 
general, Rabbi Yohanan does hold that the owner's despair 
effects acquisition for the thief. Nevertheless, he maintains, 
based on a scriptural derivation, that if a thief slaughters or 
sells a stolen animal after the owner's despair he pays the 
fourfold or fivefold payment as a penalty for his sinful acts 
(see Tosefot Rabbeinu Peretz). 
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HALAKHA 


If one stole an item and the owner has not yet 
despaired neither of them is able to consecrate it — Ota 
wrap pois» ay paw Dya wena xy: If one stole an 
item and the owner has not yet despaired of recovering 
it, the owner cannot consecrate it because it is not in his 
possession, and the thief cannot consecrate it because it 
does not belong to him (Rambam Sefer Haflaa, Hilkhot 
Arakhin VaHaramim 6:24). 


The pious ones would set aside some coins, etc. — pyy 
ADNIA Nx praia: With regard to fourth-year fruits dur- 
ing the Sabbatical Year, when it is permitted for everyone 
to take fruit from trees, the tree should be demarcated 
so that people will know that it is fourth-year fruit and 
requires redemption. The pious ones would set aside 
coins and say: Anything that was picked from this vine by 
passersby shall be desacralized onto these coins (Rambam 
Sefer Zera’im, Hilkhot Ma‘aser Sheni VeNeta Revai 9:7). 


LANGUAGE 

Pious ones [tzenuin] — py1ay: Although the primary mean- 
ing of the root tzadi, nun, ayin is to be modest or hid- 
den from sight, and people who act modestly are called 
tzenuin. Apparently, in this context the use of the term 
is influenced by the Aramaic meaning of the same root, 
which denotes possession of wisdom and understand- 
ing. Consequently, the reference is to individuals who are 
exceptional in their wisdom or fear of God. 
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Rather, it is obvious that the baraita is dealing with events that 
occurred after the owner’s despair. And yet the only reason that 
he does not pay the fourfold or fivefold payment is that he con- 
secrated the animal, on the grounds that when he slaughtered it 
he slaughtered consecrated property. But ifhe did not consecrate 
the animal before he slaughtered it he would pay the fourfold or 
fivefold payment. And if it enters your mind that the owner’s 
despair serves to acquire the animal for the thief, why would he 
have to pay? At that point it is his own animal that he slaughters 
or his own animal that he sells. 


Reish Lakish said to Rabbi Yohanan: With what are we dealing 
here? The baraita is referring to a case that occurred before 
the owner’s despair, and it is not the thief who consecrated the 
animal, as he cannot do so. Rather, we are dealing with a case 
where the owner consecrated the animal while it was in the thief ’s 
possession. 


The Gemara asks: And is the animal consecrated in this situation? 
But didn’t Rabbi Yohanan say: If one stole an item and the owner 
has not yet despaired of recovering it, neither of them is able 
to consecrate it." This one, the thief, cannot consecrate the item, 
because it does not belong to him; and that one, the owner, cannot 
consecrate it, because it is not in his possession. The Sages state 
an answer on behalf of Reish Lakish: He stated his opinion in accor- 
dance with the opinion of the pious ones [tzenuin],' who acted not 
in accordance with the opinion of Rabbi Yohanan. 


As we learned in a mishna (Ma ‘ser Sheni 5:1): The pious ones 
would set aside some coins" and say: Anything that was picked 
from this vine by passersby shall be desacralized onto these 
coins. This mishna is referring to a grapevine in its fourth year after 
planting. The grapes on this vine must be either eaten in Jerusalem 
or redeemed with money that is then taken to Jerusalem and spent 
on food. The fruit may not be eaten outside Jerusalem without being 
redeemed. The pious ones were concerned that a passerby might 
help himself to some of their grapes, thereby transgressing a prohibi- 
tion. Therefore, they would redeem any of their grapes that might 
be picked and eaten by passersby. Evidently, these pious ones were 
of the opinion that the owner of a stolen item can redeem it despite 
the fact that it is no longer in his possession. Likewise, they would 
say, contrary to the opinion of Rabbi Yohanan, that an owner of 
a stolen item can consecrate it even though it is no longer in his 
possession. 


The Gemara asks a question with regard to Reish Lakish’s explana- 
tion of the baraita, that it is discussing a case where the owner of the 
animal consecrated it after it was stolen: But the principal amount, 
i.e. the stolen animal itself, has returned to the owner. By conse- 
crating the animal, the owner has exercised his ownership of it, and 
it is therefore considered to have been returned to him at that point. 
The thief should therefore not be required to pay the double pay- 
ment, as a thief is liable for double payment only when the stolen 
item is in his possession at the time of the trial, as it states: “The theft 
shall be found in his hand” (Exodus 22:3). 


The Gemara answers: The baraita is discussing a case where the thief 
stood in judgment and was found guilty of theft before the owner 
consecrated the animal. Consequently, the liability to pay the double 
payment preceded the owner's consecration of his property. 


The Gemara raises a difficulty with regard to this answer: What are 
the circumstances of this trial of the thief? If it refers to a situation 
where the members of the court say to him: Go out and give the 
animal back to its owner, why does the baraita say that the thief is 
exempt from the fourfold or fivefold payment specifically because 
the owner consecrated the animal before it was slaughtered? Even 
ifhe did not consecrate it the thief should also not be liable to pay 
the fourfold or fivefold payment. 
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The Gemara elaborates. As Rava says: If the court tells a thief: 
Go out and give the stolen animal back to the owner and instead 
the thief slaughtered or sold it, he is exempt from the fourfold 
or fivefold payment. What is the reason for this? 


Since the court has issued a definitive ruling in this matter, and 
he later slaughtered or sold the animal, he is considered a robber, 
and a robber does not pay the fourfold or fivefold payment. The 
difference between a thief, concerning whom the Torah prescribes 
the double payment and the fourfold or fivefold payment, and a 
robber, who does not incur these obligations, is that a thief acts 
stealthily, whereas a robber brazenly uses force to take an item from 
its owner. Once a court has obligated a thief to make restitution 
and he has defied this sentence, he is considered a robber, and 
therefore the fourfold or fivefold payment and its atonement are 
not applicable to him. 


Rava continues: But if the court says to the thief only: You are 
obligated to give the stolen animal back to its owner," without 
actually ordering him to pay, and he subsequently slaughtered or 
sold the animal, he pays the fourfold or fivefold payment. What 
is the reason for this? Since the court has not issued a definitive 
ruling in this matter, he is still considered a thief rather than a 


robber. 


The Gemara answers: No, this is not a challenge to the ruling of 
Reish Lakish. It is necessary for the baraita to state the halakha 
in a case where they say to him only: You are obligated to give 
the stolen animal back to its owner. Consequently, he remains 
categorized as a thief. 


§ The Gemara returns to the matter itself. Rabbi Yohanan says: 
If one stole an item and the owner has not yet despaired of 
recovering it, neither of them is able to consecrate it. This one, 
the thief, cannot consecrate it because it does not belong to him, 
and that one, the owner, cannot consecrate it because it is not in 
his possession. The Gemara asks: And did Rabbi Yohanan actu- 
ally say this? But doesn’t Rabbi Yohanan say: The halakha is 
invariably in accordance with the ruling of an unattributed mishna, 
i.e., a mishna that states a halakha without citing it in the name 
of a particular Sage? 


And there is a mishna of this kind (Ma‘aser Sheni 5:1) that contra- 
dicts Rabbi Yohanan’s statement, as we learned in a mishna: With 
regard to a vineyard in its fourth year, they would demarcate it 
with clods of earth [bikzozot]“' placed around it on the ground, 
to alert people that they may not eat or derive any benefit from 
its grapes without redeeming them." The Gemara interrupts its 
quotation of the mishna to explain: This particular distinguishing 
mark of earth is used because a vineyard in its fourth year is like 
earth: Just as with regard to earth there is permission to derive 
benefit from it through its cultivation, so too, with this fruit, when 
it has been redeemed by means of coins, it is likewise permitted 
to benefit from it. 


Clods of earth [kezozot] - 


niitit: Apparently from the root 


LANGUAGE 


mentaries explain that this refers to pieces of red earth that 


NOTES 
Go out and give the stolen animal back to the owner, etc. - 
nab JFIN¥: Once the court has issued a definitive ruling, the 
animal is considered to be no more than a deposit the owner 
has given to the thief for safeguarding, and therefore he is 
deemed responsible for it (Ra’avad). 


HALAKHA 
Go out and give the stolen animal back to the owner - K¥ 
b jm: If a thief stands trial and the judges rule that he must 
return what he stole, and the thief subsequently slaughters 
or sells the animal, he is exempt from the fourfold or fivefold 
payment (Rambam Sefer Nezikin, Hilkhot Geneiva 2:15). 


HALAKHA 

You are obligated to give it back to its owner - nag 49h 
b ym: With regard to a thief who was told by the judges: You 
are obligated to return what you stole to the owner, and he 
subsequently sold the animal, he is obligated in the fourfold 
or fivefold payment. The reason is that the judges’ ruling 
was not definitive, and therefore he is still considered a thief 
(Rambam Sefer Nezikin, Hilkhot Geneiva 2:15). 


A fourth-year vineyard in the Sabbatical Year - »y39 D1 
mew nwa: If one has a fourth-year grapevine in the Sab- 
batical Year, when everyone is permitted to pick grapes, he 
should demarcate it with clods of earth so that people should 
now not to eat the grapes without desacralizing them first. 
f the grapevine was within its first three years at the time 
of the Sabbatical Year, the owner should demarcate it with 
potsherd to publicize that one may not eat these grapes. 


The pious ones would set aside coins for their fourth-year 


vines during the Sabbatical Year and say: Any fourth-year 
ruit picked from these trees shall be desacralized onto these 
coins. The Ramban does not accept the opinion of the pious 
ones (Rambam Sefer Zera‘im, Hilkhot Ma‘aser Sheni VeNeta 
Revai 9:7). 


NOTES 


With regard to a vineyard in its fourth year they would 
demarcate it with clods of earth — inix pwya vt YI DID 
MTs nitita: The commentaries ask: Why does this mishna 
discuss the demarcation of fourth- -year fruit before that of 
orla, which chronologically precedes the fourth year? One 
answer is that the mishna sought to juxtapose orla, which is 
absolutely prohibited, without any possibility of redemption, 
o graves, which are similarly prohibited in absolute terms 
(Tosefot Rabbeinu Peretz). Others suggest that the three topics 
ollow a logical progression: Fourth-year fruit is forbidden 
only for consumption; orla is forbidden for both consump- 
ion and deriving benefit; and finally a grave also imparts 
ritual impurity (Nahalat Moshe). Yet others answer simply 
hat this mishna appears in Ma‘aser Sheni, which discusses the 
halakhot of fourth-year produce, and therefore it is natural 
hat the tanna began his discussion of demarcations with 
ourth-year fruit (Tosefot HaRosh). 


kuf, zayin, zayin, akin to the root kuf, tzadi, tzadi, meaning to 
cut up, alluding to the fact that clods of earth are chunks of 
earth that have been separated from one another. Some com- 


are easily distinguishable from ordinary earth, and therefore 
people who see them will realize that they may not eat from 
the vineyard (Arukh). 
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NOTES 


Potsherds [harsit] — mpi: Some commentaries explain 
that harsit refers to broken pieces of pottery, as translated 
here (Rashi; Meiri). Others maintain that harsit is pottery that 
has been ground up into dust, while others say the term 
refers to a kind of earth that is infertile and unusable for 
agriculture (Josafot; Rabbeinu Tam; Rashba). Similarly, the 
geonim define it as clay-like earth from which bricks and 
earthenware are made. 

The Rambam in his Commentary on the Mishna states 
that it refers to burnt clay. He also provides an explanation 
as to why this particular substance is used for orla, rather 
than the clods used for the fourth-year fruit: Since orla is 
a more serious prohibition than fourth-year produce, it is 
marked with a substance that is more permanent and less 
likely to dissolve over time. The Jerusalem Talmud explains 
that harsit has a lighter color than clods of dirt, and the lime 
used to mark graves is lighter still. 


But the pious ones would set aside some coins — pix 
niyan nyg proa: The early commentaries discuss whether 
the pious ones did this in the Sabbatical Year, to protect 
honest people who were fully entitled to pick grapes 
from any vine, or if they did so even during other years, 
when those picking the grapes would be thieves. Some 
write that as these people were pious, they did not mind 
if passersby occasionally took some grapes, and therefore 
those who did so were not really thieves. Consequently, 
the pious ones assisted them by redeeming the grapes on 
their behalf (Meiri). 


A guarantor, Tzaidan, and the evidence in the final dis- 
agreement — miN PRN PY) IW: These three halakhot 
are the only cases in which Rabbi Yohanan holds that the 
halakha is not in accordance with the opinion of Rabban 
Shimon ben Gamliel in a mishna. The issue of under what 
circumstances the creditor can collect from the guarantor is 
a dispute between the Sages and Rabban Shimon ben Gam- 
liel (see Bava Batra 103b). The reference to Tzaidan concerns 
an incident recorded in tractate Gittin (74a). The last issue 
is the subject of a dispute between the Sages and Rabban 
Shimon ben Gamliel with regard to evidence brought by a 
litigant after a judgment has already been rendered (see 
Sanhedrin 31a). 
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The Gemara resumes its citation from the mishna: And a grape- 
vine of orla is demarcated with potsherds [harsit]" placed around 
it, to alert people that its grapes may not be eaten nor may any 
benefit be derived from them at all (see Leviticus 19:23). The 
Gemara explains: This particular distinguishing mark is used 
because orla is like potsherds: Just as no benefit is derived from 
potsherd, so too, no benefit may be derived from this orla. 


The mishna continues: And an area of graves is demarcated 
with lime," to notify people that the demarcated area is ritually 
impure and will impart impurity to those who pass over it. The 
Gemara explains: The reason this particular distinguishing mark 
is used is that lime is white, like bones. The mishna further states: 
And one dissolves the lime in water and pours it out around 
the gravesite. The Gemara explains: This is performed in order 
that the lime should be whiter than in its non-dissolved form. 


The Gemara resumes the citation from the mishna. Rabban 
Shimon ben Gamliel said: In what case is this statement, that 
vineyards of the fourth year and of orla require demarcation, said? 
During the Sabbatical Year. The Gemara explains: The reason is 
that all fruit that grows during that year may be taken by anyone 
(see Leviticus 25:5-6), as in that year all fruit is considered to be 
ownerless property. 


The mishna continues: But during the other years of the Sabbati- 
cal cycle, when anyone who takes the grapes of another is guilty 
of theft, there is no requirement to demarcate these vineyards. 
This is in accordance with the adage: Feed it to the wicked man 
and let him die. That is, one is not required to take precautions 
to protect the wicked from the consequences of their own sins. 
Here too, there is no obligation to warn a thief that the grapes he 
is stealing are prohibited. 


The mishna continues: But the pious ones would set aside some 
coins" and say: Anything that was picked from this vine by 
passersby shall be desacralized onto these coins. These pious 
ones maintain that the owner can desacralize the grapes despite 
the fact that they are no longer in his possession. Similarly, con- 
trary to the opinion of Rabbi Yohanan, they would claim that an 
owner can consecrate a stolen item even though it is no longer in 
his possession. Since this opinion is cited in the mishna without 
being attributed to any particular Sage, Rabbi Yohanan should 
have accepted this ruling. 


And if you would say: Who is the tanna that taught this practice 
of the pious ones in the mishna? It is Rabban Shimon ben 
Gamliel, and Rabbi Yohanan did not say his principle that the 
halakha is always in accordance with an unattributed mishna 
when it follows an individual opinion; this suggestion does not 
alleviate the difficulty. 


The Gemara explains: But doesn’t Rabba bar bar Hana say that 
Rabbi Yohanan says: Wherever Rabban Shimon ben Gamliel 
taught a statement in the corpus of our Mishna, the halakha 
is in accordance with his opinion, except for the case of the 
responsibility of the guarantor (see Bava Batra 173b), and the 
incident that occurred in the city of Tzaidan (see Gittin 74a), and 
the dispute with regard to evidence in the final disagreement" 
(see Sanhedrin 31a). Consequently, even if the opinion of the pious 
ones was cited by Rabban Shimon ben Gamliel, Rabbi Yohanan 
should have accepted it as authoritative. 


HALAKHA 


And an area of graves is demarcated with lime - ninap al of impurity. The site is demarcated by dissolving lime in water 


‘wba: If one comes across a grave, a corpse, or anything that 
conveys ritual impurity to those who pass over it, he must place 


and pouring the mixture over the place of impurity (Rambam 
Sefer Tahara, Hilkhot Tumat Met 8:9). 


a distinguishing mark at that spot, to alert others to the source 
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The Sages say, in explanation of the opinion of Rabbi Yohanan: 
When quoting the declaration of the pious ones, do not say in the 
past tense: Anything that was picked from this vine by passersby 
shall be desacralized onto these coins. Rather, say: Anything that 
will be picked from this vine" shall be desacralized onto these 
coins. In other words, the desacralizing is performed before the 
fruit is picked, while it is still in the full possession of the owner of 
the vine. 


The Gemara asks: And did Rabbi Yohanan actually say such a 
ruling? Could Rabbi Yohanan agree to this reformulation of the 
declaration of the pious ones? But doesn’t Rabbi Yohanan say: 
The pious ones and Rabbi Dosa said the same thing, i.e., their 
opinions are equivalent? And Rabbi Dosa says that this declaration 
is formulated in the past tense, as: Anything that was picked. 


As it is taught in a baraita that Rabbi Yehuda says: In the morning 
the homeowner, i.e., the owner of a field, stands and says: Any- 
thing that the poor will pick today that is not rightfully theirs 
shall hereby be considered ownerless property.’ The poor are 
entitled to glean leftover grain from a field after it is harvested 
(Leviticus 23:22). Yet there are many halakhot involved in determin- 
ing what produce they are entitled to take, and not all poor people 
are learned enough to know these halakhot. Consequently, there 
will inevitably be poor people who will take a certain amount of 
grain to which they are not entitled. For this reason, the owner 
of the field should relinquish, in advance, ownership over whatever 
the poor might unlawfully take. 


Rabbi Dosa says: This is not the correct practice. Rather, toward 
evening” the owner should say: Anything that the poor picked 
today that is not rightfully theirs shall hereby be considered owner- 
less property. Since Rabbi Yohanan stated that the opinions of the 
pious ones and Rabbi Dosa are the same, this indicates that the 
declaration of the pious ones was in the past tense, which means 
that they permitted redemption of fourth-year produce after it 
was already stolen. If so, the question remains: Why did Rabbi 
Yohanan not accept the ruling of the pious ones as authoritative? 


The Gemara answers: Reverse the opinion of Rabbi Yehuda with 
that of Rabbi Dosa, and that of Rabbi Dosa with that of Rabbi 
Yehuda. According to this new version of the baraita, Rabbi Dosa 
does not permit the owner of an item to exercise any control 
over it after it has been stolen from him. The Gemara asks: Why 
do you reverse the baraita to avoid a contradiction between the 
statements of Rabbi Yohanan? It is better to reverse the statement 
of Rabbi Yohanan himself, and say that he actually stated: The 
pious ones and Rabbi Yehuda said the same thing, and leave 
the baraita intact. 


The Gemara says: There is no alternative, as one cannot do 
otherwise than to reverse the baraita, as that would mean that 
in this baraita it teaches that Rabbi Yehuda holds that there is 
a principle of retroactive designation.” And we have heard else- 
where that Rabbi Yehuda generally does not accept the principle 
of retroactive designation, as we learned in a mishna (Demai 7:4): 


BACKGROUND 


Retroactive designation - 71a: The Sages disagreed with 
regard to the validity of the principle that an item that was 
not explicitly designated initially for a certain purpose may 
retroactively be considered as though it had been designated 


for that purpose from the outset. This could apply, for example, 


in a case where one declares that the tithe from his granary will 
consist of the last tenth remaining after the rest of the produce 
has been consumed. If the principle of retroactive designation 


is accepted, his separation of the tithe is valid, as although 
the tithe he designated did not exist as a distinct, separate 
entity when he issued his statement, the tithe is retroactively 
considered that remaining tenth from the outset. There is a 
dispute among the Sages whether the principle of retroactive 
designation is accepted as halakha. In practice, the principle is 
generally accepted with regard to questions involving rabbinic 
law but not concerning matters of Torah law. 


NOTES 


Anything that will be picked from this vine, etc. - bs 
30 mt opnan: According to this formulation, the desa- 
cralizing of the grapes occurs when they are still attached 
to the vine. The commentaries ask: If desacralizing can be 
performed while the fruit is still attached, why does the 
owner not simply desacralize all the grapes of the vineyard 
at this time, as he will have to do this at some point anyway? 
Tosafot answer that the owner may wish to bring his fruit 
to Jerusalem rather than desacralize it. Some commentar- 
ies, following the Jerusalem Talmud, rule that it is in fact 
not possible to desacralize grapes that are attached to the 
vine (Rambam Sefer Zera'im, Hilkhot Ma‘aser Sheni VeNeta 
Revai 9:2). 


Anything that the poor will pick today shall be owner- 
less property — p37 sip OWT OMY wpb da: The Sages 
determined that when the Torah (Leviticus 19:9) decrees 
hat missed stalks of grain must be left for the poor to glean, 
his applies only if one or two stalks escape the sickle’s cut; 
if there are three or more they belong to the owner of the 
field (Pe'a 6:5). If the owner is concerned that there may be 
poor people who do not know this halakha, he can issue 
he declaration of relinquishment of ownership described 
here in the Gemara to enable them to avoid transgressing. 


Rabbi Dosa agrees Sara the owner could just as well make 
his declaration in the morning, by saying: Whatever the 
poor people will pick today that is beyond their allowance 
shall be deemed ownerless as soon as it is picked. The reason 
Rabbi Dosa suggested that one should issue this declaration 
in the evening is that if the poor would become aware that 
he owner relinquished everything they will pick during the 
day, they might deliberately take more than the amount to 
which they are entitled (Tosafot). 


It teaches that Rabbi Yehuda holds that there is a principle 

of retroactive designation — Aya 7117 va mb MRTA: 

This conclusion is derived from the fact that the owner relin- 
quishes the produce that will be picked in the future, and 

these items are unidentifiable at the time of the declaration. 
Consequently, the declaration would be effective only if one 

accepts the principle of retroactive designation (Rashi). 
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HALAKHA 


One who purchases wine, etc. — 131} npin: If one has 
one hundred /og of wine that is completely untithed and 
says: Two log that | will later separate from this wine shall 
be teruma, ten log shall be first tithe and nine /og shall be 
second tithe, he must actually separate the teruma and 
tithes before he may drink the wine, in accordance with 
the opinion of Rabbi Yosei and Rabbi Yehuda (Rambam 
Sefer Zera’im, Hilkhot Ma‘aser 7:1). 


BACKGROUND 


Samaritans [Kutim] - Dm3: Kutim is the name given to 
hose peoples who were exiled to Eretz Yisrael by Sen- 
nacherib, king of Assyria, in order to replace the exiles 
rom the kingdom of Israel. They settled in Samaria 
Shomron] and were therefore also known as Samaritans 
Shomronim]. These immigrants eventually took upon 
hemselves several of the Torah’s mitzvot (see II Kings, 
chapter 17). Relations between the Samaritans and the 
Jews deteriorated at the beginning of the Second Temple 
period, during the time of Ezra and Nehemiah. 

The Samaritans later established a center of worship on 
ount Gerizim, claiming that the sanctity of the mountain 
is established in the book of Deuteronomy. Several gen- 
erations of Sages recognized Samaritans as Jewish, going 
so far as to declare them more punctilious in their obser- 
vance of their selected mitzvot than the Jews themselves. 
Later, as the Samaritans continued to distance themselves 
from the Jewish people in virtually every regard, they 
were ultimately accorded the legal status of gentiles. The 
community of Samaritans in modern-day Israel numbers 
roughly seven hundred individuals. They reside in two 
locations, Mount Gerizim and Holon, and enjoy cordial 
relations with both Jews and Arabs. 
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From among the Samaritans — omit pa: The early com- 
mentaries discuss why this halakha was taught specifically 
with regard to wine purchased from Samaritans, as opposed 
to the topic of the tractate, demai, doubtfully tithed produce, 
which could have been purchased from any individual who is 
not meticulous about tithing [am ha‘aretz]. They answer that 
several notable halakhot are conveyed through using the spe- 
cific example of Samaritans: One halakha is that although the 
Samaritans were known to be meticulous about tithing their 
produce, they did not refrain from selling untithed produce 
to others, and therefore one who purchased produce from 
a Samaritan would have to take care of this matter himself. 
Another point is that when purchasing produce from an am 
ha‘aretz there is no requirement to separate teruma, as it is 
assumed that even those who are not meticulous about tith- 
ing at least separate teruma; this assumption is not necessarily 
true of Samaritans, as the mishna indicates. Furthermore, as 
wine purchased from Samaritans is considered produce that is 
definitely not tithed, the declaration described here would have 
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NOTES 


In the case of one who purchases wine" from among the Samari- 
tans [Kutim],®™ if there is reason to suspect that teruma and tithes 
were not separated, and he cannot separate them before the start of 
Shabbat," he acts as follows. If there are one hundred log of wine in 
the barrels, he says: Two log that I will separate in the future are 
teruma, as the mandated average measure of teruma is one-fiftieth; 
ten log are first tithe; and a tenth of the remainder, nine log, are 
second tithe." And he desacralizes" the second tithe that he will 
separate in the future by transferring its sanctity onto money, and 
he may drink the wine immediately, relying on the separation that 
he will perform later. This is the statement of Rabbi Meir. 


Rabbi Yehuda, Rabbi Yosei, and Rabbi Shimon prohibit one from 
doing so. The objection of these three Sages is presumably that this 
arrangement relies on the principle of retroactive designation, as at 
the time of the declaration the identity of the particular portions of 
wine that will be teruma and tithes is unknown, and these Sages do 
not accept this principle. It is apparent from this mishna that Rabbi 
Yehuda does not accept retroactive designation, and therefore he 
cannot be the one who said that the owner of the field may issue his 
declaration of relinquishment in the morning. 


The Gemara says: Ultimately, why do you reverse the baraita 
that contains the opinions of Rabbi Yehuda and Rabbi Dosa? It is 
because there is a difficulty due to the contradiction between one 
statement of Rabbi Yehuda and another statement of Rabbi Yehuda. 
Now too, although you have reversed the baraita, a similar problem 
remains, as there is a difficulty due to the contradiction between 
one statement of Rabbi Yohanan and another statement of Rabbi 
Yohanan. 


As you said, according to the opinion of Rabbi Yohanan: Do not 
say that anything that was picked from this vine by passersby shall 
be desacralized onto these coins. Rather, say that anything that will 
be picked from this vine shall be desacralized onto these coins. 
Apparently, Rabbi Yohanan here accepts the principle of retroactive 
designation. But it is established that Rabbi Yohanan does not 
accept the principle of retroactive designation. 


o take place before twilight Friday afternoon, whereas doubt- 
ully tithed produce can be tithed during twilight (Rashba). 

The commentaries note that this mishna was taught before 
he Sages declared that the Samaritans should be regarded as 
gentiles with regard to all halakhic matters. After that decision 
was taken, it became prohibited to drink their wine altogether, 
just as it is prohibited to drink the wine of a gentile (Meiri). 


Before Shabbat - naw nab: It is prohibited by rabbinic law 
o separate tithes on Shabbat, as this has the appearance of 
preparing an item that was unfit to be eaten before Shabbat. 
Furthermore, the separation of tithes is similar to consecra- 
ion, which is prohibited on Shabbat because it resembles 
commerce. 


Ten are first tithe, nine are second tithe - piwx7 Wyn mwy 
no Wyn ywa: Although both tithes are a tenth of the pro- 
duce, the second tithe is only 9 percent of the total, as after 
removing ten log for the first tithe there are only ninety /og left. 
In reality, the second tithe is slightly less than 9 percent and 


the first is slightly less than 10 percent, since after separation 
of teruma only 98 percent remains and after the first tithe is 
removed there is 88.2 percent left. The mishna does not speak 
in terms of these precise calculations. 


He desacralizes [meihel] - Son: This translation, which is in 
accordance with Rashi’s interpretation, assumes a derivation 
from the root, het, lamed, lamed, meaning secular. He explains 
that the desacralizing should be performed before Shabbat, 
as any steps that can be taken to permit the consumption of 
the wine should be performed in advance. Many early com- 
mentaries disagree with this interpretation, maintaining that 
redemption of second tithe cannot be undertaken until the 
second tithe has already been specifically designated. They 
therefore explain that the term means: To dilute a drink, from 
the root mem, heh, lamed (Rabbeinu Tam; Rav Hai Gaon). The 
Rambam gives a third explanation for the word: To start, from 
the root tav, het, lamed, so that this phrase in the mishna means 
that one may begin to drink immediately. 
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As Rav Asi says that Rabbi Yohanan says: Brothers who divided 
property" received as an inheritance are considered purchasers" 
from each other, and as purchasers of land they must return 
the portions to each other in the Jubilee Year,’ at which point 
they may redistribute the property. This demonstrates that Rabbi 
Yohanan does not hold that it is retroactively clarified that each 
brother's portion was designated for him directly upon their father’s 
death, but rather all the land was considered joint property until the 
brothers traded or bought their respective portions from each other 
at the time of the distribution of the estate. 


In light of this objection, the Gemara retracts its previous assertion 
that Rabbi Yohanan reformulated the declaration of the pious ones. 
Rather, the pious ones actually declared in the past tense: Anything 
that was picked from this vine by passersby shall be desacralized 
onto these coins, i.e., the desacralizing took place after the grapes 
were stolen. If so, the question remains: Why did Rabbi Yohanan 
not accept the opinion of the pious ones, but instead ruled that the 
owner of an item cannot consecrate it after it has been stolen? 


The Gemara answers: Rabbi Yohanan found a different unattrib- 
uted mishna, which contradicts the opinion of the pious ones. As 

we learned in the mishna here (62b): One who steals an item after 
a thief has already stolen it, i.e., one who steals a stolen item, does 

not pay the double payment to the thief or to the prior owner. Why 
not? Granted that he does not pay to the first thief, as the verse 

states: “And it was stolen from the house of the man; if the thief 
shall be found he shall pay double” (Exodus 22:6), which indicates 

that the double payment applies in the case of an item “stolen from 

the house of the man,” i.e., from the owner’s jurisdiction, but not to 

an item stolen from the thief’s house. But let him pay the double 

payment to the owner, as it presumably still belonged to the owner 
when the second thief stole it. 


Rather, must one not conclude from this that a stolen item is not 
under the full jurisdiction of either the owner or the thief? It is 
not under the jurisdiction of this one, the first thief, because it does 
not belong to him, and it is not under the jurisdiction of that one, 
the owner, because it is not in his possession. Therefore, neither 
of them can consecrate the stolen item. 


The Gemara asks: Granted that this unattributed mishna disagrees 

with the mishna that cites the pious ones, but what did you see that 
led you to follow that unattributed mishna, the one that discusses 

the double payment? Let Rabbi Yohanan act, i.e., rule, in accor- 
dance with this unattributed mishna, which states the practice of 
the pious ones. On what basis did he choose one mishna over the 

other? 


The Gemara answers: Rabbi Yohanan followed the mishna that 
discusses the double payment because there is a verse that sup- 
ports it: “And when a man shall sanctify his house to be holy to 
the Lord” (Leviticus 27:14), from which it is derived: Just as one’s 
house is in his possession, so too anything that one consecrates 
must be in his possession, excluding items that have been stolen 
from him. 


Brothers who divided property are considered purchasers — 
7 minipd wonw PMT: Since there is no retroactive clarification 
according to Rabbi Yohanan, all the possessions of the deceased 
are considered the joint property of the heirs, and the division of 
portions among the heirs is categorized as a sale. For this reason 


NOTES 


lee Year. The Rambam writes that after the portions have been 
returned to joint ownership, each heir takes back the portion 
he had taken originally; a totally new division of the property is 
not undertaken (Rambam Sefer Zera’im, Hilkhot Shemitta VeYovel 
11:20). Others disagree with this ruling. 


the portions must be returned to joint ownership in the Jubi- 
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HALAKHA 

Brothers who divided property — pnw PANI: Brothers 
who divided between them the property they inherited 
from their father are considered purchasers, and they 
must return the property to each other in the Jubilee 
Year. Nevertheless, the original division of property is 
not voided at that time (Rambam Sefer Zera'im, Hilkhot 
Shemitta VeYovel 11:20). 


BACKGROUND 


Jubilee Year —bap: The Jubilee Year occurred once every 
fifty years up to the end of the First Temple era. In the 
Jubilee Year, all immovable property that was purchased 
during those fifty years returns to its original owner. In 
the case of brothers who divided their father’s estate, 
according to the opinion that they are deemed purchas- 
ers from one another they must redistribute the estate 
in the Jubilee Year. 
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NOTES 


| would say the pious ones accept the opinion of 
Rabbi Dosa, etc. — art md me pywy xX MT 
"131 KDI: According to the reasoning suggested by 
Abaye, it is only due to the ordinance instituted by 
the Sages that owners may redeem or relinquish 
their produce after it has been taken by thieves; 
without this special allowance it would not have 
been possible for them to do so. Consequently, this 
does not contradict Rabbi Yohanan's ruling that an 
owner may not ordinarily consecrate an item after it 
has been stolen. When Rabbi Yohanan himself asso- 
ciated Rabbi Dosa’s opinion with that of the pious 
ones, he indicated that both opinions are based not 
on a rabbinical ordinance, but on general halakhic 
principles. If so, this contradicts his ruling that an 
owner is not considered to have jurisdiction over 
an item after it is stolen from him. 

It is not clear if Abaye, as well as Rava, intended 
o disagree with Rabbi Yohanan or merely to raise 
a theoretical alternative possibility. This ambi- 
guity apparently underlies the dispute between 
he Rambam and the Ramban as to whether the 
halakha is in accordance with the opinion of the 
pious ones or with that of Rabbi Yohanan (Hazon Ish). 


The Merciful One refers to the second tithe as his 
tithe and he can redeem it by adding one-fifth - 
win PDI Aw KITI AIP: The commentaries 
note that even without mentioning the extra fifth, 
he Gemara could have proven that the original 
owner is considered the owner of the second tithe 
rom the fact that he alone can redeem the second- 
ithe produce, while others cannot do so without 
his permission. Josafot explain that the halakha that 
he alone can redeem the produce is merely due 
o the fact that it is in his jurisdiction, whereas the 
addition of one-fifth is a sign that the produce had 
ully belonged to him. 


HALAKHA 
Second tithe is property belonging to the Most 
High — y7 miaa pag Waa: Second-tithe produce is 
considered the property of God, in accordance with 
the opinion of Rabbi Meir (Rambam Sefer Zera'im, 
Hilkhot Ma‘aser Sheni VeNeta Revai 3:17). 
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¢ § Abaye said: If Rabbi Yohanan had not said that the pious ones 
and Rabbi Dosa said the same thing, i.e., their rulings are identical, 
I would say that the pious ones accept the opinion of Rabbi Dosa," 
but Rabbi Dosa does not accept the opinion of the pious ones. 


Abaye elaborates: The pious ones accept the opinion of Rabbi Dosa, 
for the following reason: And if the Sages instituted an ordinance 
for the sake of a thief, to prevent him from eating unredeemed 
fourth-year grapes, by allowing the owner to desacralize produce 
that is no longer in his possession, does it need to be said that 
they did so for the sake of innocent poor people, as Rabbi Dosa 
claimed? Conversely, Rabbi Dosa does not accept the opinion of 
the pious ones, as he says: It is for the sake of poor people that the 
Sages instituted an ordinance; but the Sages did not institute an 
ordinance for the sake of a thief, in line with the aforementioned 
principle: Feed it to the wicked man and let him die. 


In a similar vein, Rava said: If Rabbi Yohanan had not said that the 
pious ones and Rabbi Dosa said the same thing, I would say that 
there is a fundamental difference between the cases of fourth-year 
produce and gleanings taken by the poor, as one could claim: Who 
is the tanna who taught the ruling of the pious ones? It is Rabbi Meir. 


Doesn’t Rabbi Meir say that second tithe is property belonging to 
the Most High," rather than the possession of the one who separated 
it from his produce, and even so, with regard to redemption of the 
second tithe the Merciful One establishes it in his possession? As 
it is written concerning the second tithe: “And if a man will redeem 
any of his tithe, he shall add to it its fifth part” (Leviticus 27:31). 


Although according to the opinion of Rabbi Meir, second tithe does 
not belong to the owner of the produce from which it was separated, 
nevertheless, with regard to redemption the Merciful One does 
distinguish between a stranger and one who separated it from his 
produce, as the Torah refers to the second tithe as “his tithe” and 
thereby decrees that he, the owner of the crop from which it is sepa- 
rated, can redeem it by adding one-fifth" to its value, but no one else 
can do so. This indicates that although second-tithe produce is not 
in fact owned by the person, the Torah treats him as the owner of the 
produce. 


With regard to a fourth-year vineyard as well, the Sages derive 
many of its halakhot from a verbal analogy between second tithe and 
fourth-year fruit, based on the use of the word “holy” in the context 
of fourth-year fruit and “holy” in the context of second tithe. It is 
written here, concerning fourth-year fruit trees: “And in the fourth 
year all its fruit shall be holy, for giving praise to the Lord” (Leviticus 
19:24), and it is written with regard to second tithe: “And all the 
tithe of the land, whether of the seed of the land or of the fruit of 
the tree, is the Lord’s; it is holy” (Leviticus 27:30). 


From this analogy it is derived: Just as in the case of the term “holy” 
that is written in connection to second tithe, even though it is 

property belonging to the Most High, with regard to redemption 

the Merciful One establishes it in the jurisdiction of the one 

who separated it, so too in the context of the word “holy” that is 

written in connection to the fourth-year vineyard, even though 

it is not his property, as it belongs to the Most High, with regard 

to desacralizing the Merciful One establishes it in the vineyard 

owner's jurisdiction. 


The effect of this determination is that even when the fruit is in his 
jurisdiction it is not his property, and yet he is able to desacralize 
it. And due to that reason the owner of the vineyard is able to 
desacralize the fruit even after a thief has taken it. Even in normal 
circumstances when one desacralizes his fourth-year fruit he is 
desacralizing fruit that does not belong to him. Consequently, there 
is no novelty in the ruling that one can desacralize fruit even after it 
has been taken by a thief. 
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But with regard to gleanings of the poor, since the extra sheaves 
that the poor people inadvertently take are the property of the 
owner of the field, it may be claimed that only when those sheaves 
are in his possession, i.e., they have not been taken by anyone else, 
can he relinquish his ownership of them, whereas when they are 
no longer in his possession he cannot relinquish his ownership 
ofthem. Consequently, the pious ones, who permitted redemption 
of fourth-year produce after it had been stolen, would not necessar- 
ily agree with Rabbi Dosa, who allowed the relinquishment of stolen 
sheaves. 


In a similar vein, Ravina said: If Rabbi Yohanan had not said that 
the pious ones and Rabbi Dosa said the same thing, I would say: 
Who is the tanna who taught the opinion of the pious ones? It is 
Rabbi Dosa. I would have said this so that an unattributed mishna 
should not present a difficulty to the opinion of Rabbi Yohanan. 
And the reason why this would have resolved the difficulty is that 
Rabbi Yohanan 


did not say to apply his principle, that the halakha is always in 
accordance with an unattributed mishna, in a case where the 
mishna expresses the opinion of an individual Sage. According 
to this interpretation Rabbi Yohanan does not rule in accordance 
with the mishna, due to the fact that it represents the opinion of 
an individual Sage, Rabbi Dosa. Rather, he follows the majority 
opinion. Yet now that Rabbi Yohanan said that the pious ones and 
Rabbi Dosa said the same thing, it cannot be claimed that they are 
one and the same Sage. Consequently, the ruling of the mishna is 
evidently accepted by at least two Sages, and therefore the difficulty 
from the mishna cannot be resolved by assigning it to a single Sage. 


§ The Sages of Neharde’a’ say: One cannot write a document 
of authorization [orakhta]‘ to assign another to collect a debt 
or a deposit of movable property on his behalf. Rav Ashi said to 
Ameimar: What is the reason for this halakha? Ameimar said 
to him: It is due to a principle stated by Rabbi Yohanan. 


As Rabbi Yohanan says: If one stole an item and the owners 
have not yet despaired of recovering it, neither of them is able 
to consecrate it: This one, the thief, cannot consecrate the item 
because it does not belong to him, and that one, the owner, cannot 
consecrate it because it is not in his possession. The granting 
of authority to collect a debt involves the transfer of ownership 
of the item or money from the owner to the collector; otherwise 
the debtor could refuse to convey it to the collector. In the case of 
movable property, as it is being held by another, it is not in the 
possession of the owner; just as the owner cannot consecrate this 
item he cannot transfer ownership of it. 


PERSONALITIES 


The Sages of Neharde’a — »y7772: It is explained in tractate 
Sanhedrin (17b) that this anonymous attribution is referring to 
Rav Hama, and it may be assumed that this is the meaning 
here as well. A fourth-generation amora in Babylonia, Rav Hama 
apparently lived a long life, as he is depicted as engaging in 


Document of authorization [orakhta] - SAYİN: In most 
sources the word is as it appears here, orakhta, and this is the 
version favored by Rabbeinu Tam in his Sefer HaYashar. It refers 
to a document through which one gives permission to another 
party to take action pertaining to the principal's property. Some 


LANGUAGE 


discussions with Sages of previous generations. Since he was the 
head of the yeshiva in Neharde’a for over twenty years, some of 
his halakhot are cited as the opinion of the Sages of Neharde’a, 
without further identification. 


sources have instead the word adrakhta. This document, also 
known as hardafa, entitles one to pursue [lirdof] and seize money 
owed to him. It is a legal document drafted by the court, autho- 
rizing a creditor to locate and take possession of any property 
belonging to a debtor in repayment of the debt. 
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NOTES 


For the collection of movable property that the bailee or 
debtor has denied owing - 711533 oobvar: The reason 
an authorization cannot be issued in this case is that the 
ownership of the item to be collected is in dispute, and 
therefore a document attesting to the transfer of ownership 
from the purported owner to the one collecting the item has 
the appearance of falsehood. According to this version, the 
statement of the Sages of Neharde’a is unrelated to Rabbi 
Yohanan’s halakha, and consequently one may authorize 
another in writing to collect an item, as Rabbi Yohanan’s 
ruling about an item not in one's possession was issued only 
with regard to consecration, for which there is a direct basis 
in the Torah for the requirement that the one consecrating 
an item must possess it (Rashba). According to other early 
commentaries, Rabbi Yohanan's halakha does apply to other 
forms of transfer of ownership, including the case of selling 
an item that one owns but is not in his possession. 


It has the appearance of falsehood — xpa N27: This 
concept is mentioned several times in the Talmud. Accord- 
ing to this principle, a document may not be written and 
signed by witnesses if it is not accurate at the time, even 
if it will become correct at a later date. It should be noted 
that in several places the Gemara rejects this principle (see 
Sefer HaYashar). 
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There are those who state a different version of this halakha. The 
Sages of Neharde’a say: One cannot write a document of autho- 
rization for the collection of movable property that the bailee or 
debtor has denied owing." The Gemara infers: According to this 
version, the only reason the document cannot be written is that the 
bailee or debtor has denied owing the item, as a document written 
under these circumstances has the appearance of falsehood," since 
the purported owner is transferring ownership of an item over 
which his own ownership is in doubt. But it can be inferred that if 
the bailee or debtor did not deny owing the item, one can write a 
document of authorization. 


And the Sages of Neharde’a state another halakha with regard to 

this kind of document: A document of authorization in which it 

is not written: Go and take legal action against so-and-so and take 

possession of the owed property" and collect it from him for your- 
self, has no substance, i.e., it is not a valid document. What is the 

reason for this? It is because the other party, the bailee or debtor, 
can say to the collector who presents a document without this 

clause: I am not legally answerable to you; I am willing to deal only 
with the person to whom the item is owed. To avoid this situation, 
the authorization document must transfer actual ownership of the 

item to the collector, who is now claiming it for himself. 


Abaye said: And if it is written in the document that the owner 
transferred ownership of only half of the item to the collector, or 
a third or a quarter of it, this is sufficient. The reason is that since 
the bailee or debtor must relate to the judgment, i.e., engage in 
litigation with the collector, over the half" or third or quarter of 
the item that has been transferred to the collector, he must relate 
to the judgment concerning all of it. 


HALAKHA 


A document of authorization for the collection of movable 
property that the bailee or debtor has denied owing - 
mT oobvax KADİN: If one claims that he owns movable 
property or money that is currently in the possession of another, 
and the latter denies that he owes it to him, the claimant may 
not write a document of authorization to enable a third party 
to collect the item, because this document has the appear- 
ance of falsehood. This ruling is in accordance with the second 
version of the statement of the Sages of Neharde’a, following 
the principle that the halakha is generally in accordance with 
the second version of a statement presented by the Gemara. 
Later, the geonim instituted that an authorization may be issued 
to collect a debt even if the party who supposedly owes the 
money has denied the claim. This applies only with regard to 
debts recorded in a promissory note, not for loans by oral agree- 
ment. Others maintain that one may issue an authorization to 
collect loans by oral agreement even if the payee has denied 
owing the money, as they claim that the concept of appear- 
ance of falsehood does not apply in this case (Rambam Sefer 
Kinyan, Hilkhot Sheluhin VeShutafin 3:6; Shulhan Arukh, Hoshen 
Mishpat 1231). 


Go and take legal action against so-and-so and take posses- 
sion of the owed property — 311 717 bn: If one has real estate 
entrusted to another, or if he has movable property that another 


is safeguarding, and he wishes to appoint an agent to take legal 
action and remove the property from the holder's possession, 
he may write a document of authorization so that the agent can 
do so. The document must contain a clause in which the owner 
transfers ownership of the property in question to the agent 
and says to him: Take legal action and take possession of the 
property and remove it from his possession for yourself. If the 
owner does not write this, the party holding the item in ques- 
tion can say to the agent that he is unwilling to engage in legal 
proceedings with him or with anyone other than the owner of 
the item (Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 3:1; 
Shulhan Arukh, Hoshen Mishpat 122:4). 


Since the bailee or debtor must relate to the judgment over 
half - Kabay RIT YAW i: If one authorizes another to 
collect a third or a quarter of a debt owed to him, the agent may 
engage in legal action for the entire sum, in accordance with 
the opinion of Abaye. Some say that this halakha applies only if 
the owner of the item actually transfers ownership of the item 
to the collector, whereas if he merely tells him: A hundred dinars 
of that which so-and-so owes me shall be yours, the agent may 
engage in legal action only for the specified amount (Rambam 
Sefer Kinyan, Hilkhot Sheluhin VeShutafin 3:2 and Ra'avad there; 
Shulhan Arukh, Hoshen Mishpat 122:5). 
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Ameimar said: If the collector who is empowered by the authoriza- 
tion seized the item" he collected and kept it for himself, the court 
does not take it away from him, as the owner transferred ownership 
of the item to him in the document of authorization, as explained 
above. Rav Ashi disagreed with Ameimar and said:" Since the 
owner wrote to the collector: I accept upon myself anything that 
develops as a result of this legal process,"" he has in effect rendered 
the collector an agent" to act on his behalf, and therefore the agent 
cannot seize the item for himself. 


And there is another opinion that states: The owner renders the 
collector a partner in the collected item, transferring ownership of 
half of it to him while maintaining ownership over the other half. 
The Gemara asks: What is the practical difference between this 
opinion and that of Rav Ashi? The Gemara answers: The difference 
is whether the collector has the power to seize half of the collected 
item for himself. If he is merely an agent of the owner, he cannot 
seize anything; if he is a partner he can seize up to half. The Gemara 
concludes: And the halakha is that the owner renders the collector 
his agent, and therefore this agent may not seize any portion of the 


collected item for himself. 
MI SHN The mishna lists a series of cases in which a 
thiefis required to pay the fourfold or fivefold 
penalty. If one stole an animal, as established based on the testimony 
of two witnesses," and he subsequently slaughtered the animal or 
sold it, also based on the testimony of the same witnesses, or based 
on the testimony of two other witnesses, he pays the fourfold or 
fivefold payment. 


If one stole an animal and sold it on Shabbat," or if he stole it 
and sold it for idol worship, or if he stole it and slaughtered it on 
Yom Kippur, he pays the fourfold or fivefold payment. Although 
his sale or slaughter in these circumstances involved a sin, he is not 
liable to receive the death penalty for the sale and must consequently 
pay the fourfold or fivefold payment. 


NOTES 


If the collector seized the item — DSA x: Rashi writes two inter- 
pretations of this phrase, concerning the issue of who seizes the 
item from whom. In the explanation he prefers, for which he cites 
the geonim, the Gemara means that the collector seizes what 
he collected or part of it for himself, when he claims he is owed 
money by the one who sent him. According to Rashi’s other 
interpretation, the Gemara is referring to the collector's seizure 
of the item from the one holding it. The Gemara states that if he 
seizes the item against the other's will the seizure is effective, 
even if the document empowering him as collector did not state 
he required wording: Go take legal action and take possession 
of the claimed property and collect it from him for yourself. 


Rav Ashi said, etc. — 131 Wats ts 17: Some commentaries main- 
ain that Rav Ashi disagrees with the entire principle laid down 
by the Sages of Neharde’a, as he holds that a collector can act 
as an ordinary agent on behalf of the owner of the item, rather 
han requiring that its ownership be transferred to the collec- 
or (Ba’al HaMaor). Most early commentaries disagree with this 
interpretation, claiming that Rav Ashi accepts the basic principle 
of the Sages of Neharde’a. His disagreement is only with the 
opinion of Ameimar, who allows the collector to seize the item 
for himself. Rav Ashi maintains that if the owner wrote in the 
document: | accept upon myself anything that develops as a 
result of this legal process, the collector may not seize the item 
for himself, as in that case he is acting as an ordinary agent (see 
Rashi and Meiri). 


| accept upon myself anything that develops [mitannei] as 
a result of this legal process - by map KVT PA YT bs: 

Most early commentaries understand this phrase and the word 

mitannei to mean that the owner accepts upon himself to pro- 
vide any answer [ma‘aneh] that may come about through the 
legal process of collecting the item, i.e., to engage in the actual 
discussions in court. Others explain that the owner accepts upon 
himself all expenses that may be involved in the collection (see 
Rambam and Meiri). 


If one stole an animal and sold it on Shabbat, etc. - 3319) 233 
^3 nawa: The mishna here is very precise, as in each case the 
same basic principle is applied: Even if the thief transgresses a 
ritual prohibition in the course of slaughtering or selling the 
animal, provided that the prohibition is not severe enough to 
incur the death penalty he is obligated to pay the fourfold or 
fivefold payment. Therefore, the mishna mentions one who sells 
an animal on Shabbat, as commercial transactions on Shabba 
do not render one liable to receive the death penalty. It does no 
mention one who slaughters on Shabbat, an act that would incur 
the death penalty. Likewise, the mishna lists selling the anima 
for idolatry, which is not a capital offense, but does not mention 
slaughtering it for idolatry, which is a capital offense. Finally, i 
cites the case of one who slaughters the animal on Yom Kippur; 
he is liable to receive excision from the World-to-Come [karet 
but not the death penalty. 
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HALAKHA 


Anything that develops as a result of this legal process, 
etc, — 1D) MF pa YIT bp: All expenses incurred by an 
agent who received authorization for the process of legal 
action and collection of a debt must be reimbursed by the 
owner, in accordance with the formula stated in a docu- 
ment of authorization: Anything you spend in this legal 
process shall be incumbent upon me to pay. This halakha 
is in accordance with the opinion of Rav Ashi. Even if one 
did not write this formulation in the document he is obli- 
gated to reimburse the collector for all of his expenses 
(Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 3:1; 
Shulhan Arukh, Hoshen Mishpat 122:6, and Shakh there). 


He has rendered the collector an agent - myw mW: 
Even if it is written in the document of authorization: Go 
and take legal action and take possession of the item for 
yourself, and the owner and collector performed an act 
of acquisition by which the owner transferred ownership 
of the item to the collector, this collector is considered no 
more than an agent acting on the owner's behalf. Conse- 
quently, he may not seize any part of the item for himself 
Rambam Sefer Kinyan, Hilkhot Sheluhin VeShutafin, 3:1; 
Shulhan Arukh, Hoshen Mishpat 122:6, and in the comment 
of Rema). 


f one stole an animal, based on the testimony of two 
witnesses, etc. — 3) DY °5 by 3: If two witnesses 
estified that one stole an ox or sheep, and they or two 
other witnesses testified that he subsequently slaugh- 
ered or sold it, he pays the fourfold or fivefold payment 
Rambam Sefer Nezikin, Hilkhot Geneiva 3:7; Tur, Hoshen 
Mishpat 350). 


f one stole an animal and sold it on Shabbat - 1373 233 
nawa: If one stole an animal and sold it on Shabbat, or if 
he sold it for idol worship, or if he stole an animal and sold 
it or slaughtered it on Yom Kippur, he pays the fourfold or 
fivefold payment, as these transactions are not punishable 
by death (Rambam Sefer Nezikin, Hilkhot Geneiva 3:5; Tur, 
Hoshen Mishpat 350). 
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HALAKHA 
If one stole an animal of his father’s and then slaughtered or 
sold it, etc. = 1317201301 vay wna 33: If one stole an animal 
from his father and slaughtered or sold it while his father was 
still alive, he pays the fourfold or fivefold payment (Rambam 
Sefer Nezikin, Hilkhot Geneiva 2:6; Tur, Hoshen Mishpat 350). 


He stole an animal and slaughtered it and afterward he 
consecrated it — W777 J2 081720123: If one stole an animal 
and slaughtered it and afterward consecrated it, he pays the 
fourfold or fivefold payment (Rambam Sefer Nezikin, Hilkhot 
Geneiva 2:6; Tur, Hoshen Mishpat 350). 


If one stole an animal and slaughtered it to use it for medici- 
nal purposes, etc. -^13 my ma) 3: If one stole an animal 
and slaughtered it for medicinal purposes or to feed it to the 
dogs, he pays the fourfold or fivefold payment (Rambam Sefer 
Nezikin, Hilkhot Geneiva 2:8; Tur, Hoshen Mishpat 350). 


A thief who slaughters the animal to eat its meat but it was 
found to be a tereifa — 79W Mx¥ian Viw: If one steals an 
animal and slaughters it, and it was found to be a tereifa, he pays 
the fourfold or fivefold payment (Rambam Sefer Nezikin, Hilkhot 
Geneiva 2:8; Tur, Hoshen Mishpat 350). 


A thief who slaughters a non-sacred animal in the Temple 
courtyard — mya pan onmiwn: If one stole an animal and 
slaughtered it as a non-sacred animal in the Temple courtyard, 
he pays the fourfold or fivefold payment (Rambam Sefer Nezikin, 
Hilkhot Geneiva 2:8; Tur, Hoshen Mishpat 350). 


BACKGROUND 
Non-sacred animals in the courtyard - 71a pon: Itis prohib- 
ited to bring non-sacred animals into the Temple courtyard. One 
who slaughters non-sacred animals in the courtyard receives 
lashes of rebelliousness by rabbinic law. He may not derive 
benefit from the animal. Most commentaries agree that this is 
not a Torah prohibition. 
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If one stole an animal of his father’s and then slaughtered it or 
sold it," and afterward his father died and he inherited his father’s 
estate either on his own or in partnership with his brothers, or if he 
stole an animal and slaughtered it and afterward he consecrated 
it," he pays the fourfold or fivefold payment. 


In the case of one who stole an animal and slaughtered it, not 
for the purpose of eating its meat, but to use it for medicinal 
purposes" or to feed the meat to dogs, and likewise a thief 
who slaughters the animal to eat its meat but it was found to be 
an animal with a condition that will cause it to die within 
twelve months [tereifa],"" or a thief who slaughters a non-sacred 
animal in the Temple courtyard," he pays the fourfold or fivefold 
payment. 


Rabbi Shimon exempts the thief from the fourfold or fivefold 
payment in these last two cases, as he maintains that the legal status 
of an act of slaughter that is not fit for accomplishing its full ritual 


purpose is not considered an act of slaughter. 
The mishna teaches that if two witnesses 


G E MA testify about the theft ofan animal and two 


others testify about its slaughter or sale, the thief pays the fourfold 
or fivefold payment. The Gemara suggests: Let us say that the 
mishna is not in accordance with the opinion of Rabbi Akiva, 
in his exposition of the verse: “Based on the testimony of two 
witnesses or on the testimony of three witnesses shall a matter 
be established” (Deuteronomy 19:15). 


The Gemara elaborates: As, if it is in accordance with the opinion 
of Rabbi Akiva, the thief would be exempt from the fourfold or 
fivefold payment, as doesn’t Rabbi Akiva say that this verse teaches 
that witnesses’ testimony must refer to an entire matter, and not 
part of a matter? In the case discussed by the mishna the second 
set of witnesses testifies only that this man slaughtered or sold an 
ox or sheep, not that he stole it, and therefore their testimony alone 
would not render the thief liable to pay anything. 


As itis taught in the Tosefta (Bava Batra 2:4) that Rabbi Yosei said: 
When father Halafta’ went to study Torah with Rabbi Yohanan 
ben Nuri, and some say that he said: When Rabbi Yohanan ben 
Nuri went to study Torah with father 


NOTES 


A thief who slaughters the animal to eat its meat but it was 
found to be a tereifa — ND NX¥AN NWA: Rabbi Shimon 
consistently maintains throughout the Talmud that an act of 


slaughter, even if performed according to halakhic standards, 


is not considered a valid slaughter for purposes other than 
eating the meat of the animal if it does not result in the meat 
being rendered permitted for consumption. Rabbi Shimon 


Rabbi Halafta - xaa 137: A third-generation tanna, Rabbi 
Halafta was a native of the city of Tzippori, where he served 
as the presiding rabbi. In his youth he saw the Temple and 
he knew the Sages who lived in that generation. He lived 
a long life, and studied in the yeshiva in Yavne and was a 
colleague of Rabbi Akiva. Rabbi Halafta is mentioned in the 


PERSONALITIES 


agrees that it is a valid slaughter in those cases where a thief 
slaughters an animal for medicinal purposes or for feeding to 
dogs, because these acts of slaughter, albeit not intended to 
produce meat for human consumption, do technically permit 
the meat to be eaten; the use to which the meat is put after 
slaughter is irrelevant. 


Mishna, and some opinions and anecdotes attributed to him 
appear in various baraitot. His foremost disciple was his son, 
the tanna Rabbi Yosei, who often cites his statements and 
mentions him many times, invariably referring to him rever- 
ently as father Halafta. 
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Halafta, he said to him the following in the course of their discussion 
of the halakhot of possession. 


If one has been in possession of real estate for three years, this serves 
as proof of his claim that he is the legal owner. One who is able to prove 
uninterrupted possession for the necessary period is not required to 
produce documentary evidence of his legal title to the property. Rabbi 
Yohanan ben Nuri or father Halafta asked: If one harvested and ate" 
the produce of a field that he claims as his own the first year" of the 
three years required for establishing possession of the land in the pres- 
ence of two witnesses, and subsequently ate the produce of the second 
year in the presence of two other witnesses, and finally ate the produce 
of the third year in the presence of yet two other witnesses, what is 
the halakha? Can the three testimonies combine to establish full testi- 
mony that he ate the produce of three years, thereby confirming his 
ownership of the field? 


Rabbi Halafta said to Rabbi Yohanan ben Nuri, or vice versa: This 
is considered to establish presumptive ownership by the one who 
ate the produce. The other Sage said to him: I too say that this is so, 
but Rabbi Akiva disputes this matter, as Rabbi Akiva would say: The 
Torah requires that witnesses must testify with regard to a complete 
matter and not part of a matter. Since there must be testimony con- 
cerning consumption of the produce over three years, and each set of 
witnesses establishes only that it took place for one year, their separate 
testimonies do not combine. If so, the mishna is apparently not in 
accordance with the opinion of Rabbi Akiva. 


The Gemara rejects this assertion. Abaye said: You can even say that 
the mishna is in accordance with the opinion of Rabbi Akiva. Doesnt 
Rabbi Akiva concede that in a case where two witnesses say: So-and- 
so betrothed" a certain woman, and two other witnesses say: Some- 
one else subsequently engaged in sexual intercourse with that same 
woman, this is proof that the act of intercourse was adulterous? 


The reason for this is that even though the witnesses testifying about 
the intercourse require the witnesses who testify about the betrothal, 
i.e. the testimony of the second set of witnesses is meaningless without 
the testimony of the first witnesses, nevertheless, since the witnesses 

testifying about the betrothal do not require the witnesses who tes- 
tify about the intercourse, i.e., their testimony by itself establishes a 
halakhic status, we call the testimony of each pair a complete matter. 


Here too, the same logic applies in the case of a thief who steals an 
animal and subsequently slaughters or sells it: Even though the wit- 
nesses who testify about the slaughter require the testimony of the 
witnesses about the theft in order for their testimony to have any 
halakhic significance, since the witnesses testifying about the theft do 
not require the testimony of the witnesses who testify about the 
slaughter, as their testimony alone establishes that person as a thief 
who is liable to pay the double payment, we call the testimony of each 
pair a complete matter. 


The Gemara asks: And according to the opinion of the Rabbis, who 
disagree with Rabbi Akiva that the Torah stipulates that testimony 


must be about a matter and not half of a matter, the term “matter” 


(Deuteronomy 19:15) serves to exclude what? The Gemara answers: It 
serves to exclude a case involving testimony that a girl has reached 
majority, in which one witness says that he saw one hair on her 
lower back," and one witness says that he saw one hair on her lower 
abdomen.’ A girl is considered to have reached maturity when she has 
two pubic hairs. In this case, two witnesses separately testify that they 
have each seen one hair, and therefore each testimony is halakhically 
meaningless on its own. The Rabbis derive from the verse that these 
testimonies do not combine. 


NOTES 


If one ate — nboxw a: In tractate Bava Batra (28a) 
it is explained that if one uses a field for three years, 
unchallenged, his claim of possession is accepted. 
This use is often referred to by the Gemara as eating 
its produce. The tanna’im in this baraita disagree over 
whether the same set of witnesses must attest to all 
three years of use. 


Two witnesses say so-and-so betrothed, etc. - Dw 
^D WP Dix: The commentaries disagree over 
the precise details of this case. Some claim that two 
witnesses attest to the fact that a certain man has 
betrothed this woman, after which two other wit- 
nesses testify that another man engaged in inter- 
course with her. The issue before the court is whether 
the woman and the second man are liable to receive 
punishment for adultery (Rashi; Ri Migash). 

The Rashba questions this explanation, claiming 
that it is dissimilar to the case of the mishna. He 
explains that it is referring to a case where two wit- 
nesses testify that the woman has been betrothed, 
which is the first step of the marriage process, while 
a second set of witnesses testifies that the husband 
has consummated the marriage through sexual 
intercourse. The issue is whether the woman is fully 
married or only betrothed, with all the halakhic impli- 
cations that this distinction entails. 


One witness says that he saw one hair on her back - 
ADA INK MİX INN: The attainment of majority is 
determined, for both boys and girls, through the 
growth of two pubic hairs. When necessary, the 
person in question would be examined by those of 
their own sex (see Nidda 48b and Mishkenot Ya'akov, 
Even HaEzer 42). In this case, one witness testifies to 
the existence of a one hair in one particular spot, 
while the other testifies about one hair in a different 
location. 


HALAKHA 


If one ate the produce the first year, etc. — 17 
131 WKI Mw AYY: If two witnesses testify 
that one has eaten the produce of a field over the 
course of a year, and two other witnesses testify the 
same concerning the following year, and two other 
witnesses testify the same with regard to the third 
year, all these testimonies combine and he has estab- 
lished presumptive ownership of the field, in accor- 
dance with the opinion of the Rabbis (Rambam Sefer 
Shofetim, Hilkhot Edut 21:7; Tur, Hoshen Mishpat 38). 


One witness says that he saw one hair on her 
back — A233 IM 1N TMY: If one witness testifies 
to the existence of a single pubic hair, and another 
testifies that the child has a second one, this does 
not constitute a full testimony that establishes that 
the child in question has reached majority (Rambam 
Sefer Shofetim, Hilkhot Edut 4:7; Shulhan Arukh, Hoshen 
Mishpat 30:13). 


BACKGROUND 

One hair on her back...and one on her lower 
abdomen - AD'132 1%)... INK: Since the 
two hairs that testify to a person's majority are pubic 
hairs, the terms back and abdomen are understood 
as euphemisms for various regions in the pubic area. 
Itis also possible that the terms refer to the witnesses’ 
position relative to the girl when they saw the hairs. 
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HALAKHA 

Two witnesses say one hair, etc. — 131 IM DIK DIW: 
If two witnesses testify to the existence of a single pubic 
hair on a child, and two other witnesses testify to the 
existence of a second hair, this is not proof that the child 
is of age, as each set of witnesses is testifying about half a 
matter (Rambam Sefer Shofetim, Hilkhot Edut 4:7; Shulhan 
Arukh, Hoshen Mishpat 122:6). 
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NOTES 


The Gemara raises a difficulty: In this case each testimony is obvi- 
ously invalid, as it is half a matter and also half a testimony. Not 
only does each testimony refer to one hair, which is half a matter, it 
is submitted by one witness, which is half a testimony. Consequently, 
it is obvious that the girl is not considered of age in this case. 


The Gemara therefore rejects this explanation. Rather, the Rabbis 
maintain that the term “matter” serves to exclude a case in which 
two witnesses say that they saw one hair on a girl's back, and two 
other witnesses say that they saw one hair" on her lower abdomen. 
In this case the testimony of either set of witnesses concerns only 
one hair, and therefore these witnesses are essentially saying that 
she is still a minor and those witnesses are saying that she is still a 
minor.’ Therefore, each testimony concerns only half of a matter. 


§ The mishna teaches: If one stole an animal and sold it on Shabbat, 
he pays the fourfold or fivefold payment. The Gemara asks: But isn’t 
it taught in a baraita that in this case he is exempt from the fourfold 
or fivefold payment? 


Rami bar Hama said: When it is taught in that baraita that he is 
exempt, this is referring to a case where the purchaser says to the 
thief: Pick off a fig" for yourself from my fig tree on Shabbat, and 
through performing this act your stolen animal shall be acquired 
by me. Since the act of acquisition of the animal involved the type 
of Shabbat desecration for which one is liable to receive the death 
penalty, the thief is exempt from the monetary obligations he would 
ordinarily incur from this act, i.e., the fourfold or fivefold payment 
to the animal’s prior owner. This is in accordance with the principle 
that one who commits two or more transgressions by means of a 
single act, both of which entail punishment, is exempt from the 
lesser punishment. 


The Sages say, questioning this explanation of the baraita: But since, 
if the purchaser would bring a legal claim against the thief before 
us, to force him to deliver the animal acquired by means of picking 
the fig, the court would not say to the thief: Go and pay him the 
animal you owe him, because the thief is liable to receive the death 
penalty for his desecration of Shabbat, this shows that the sale is 
not a valid sale at all. Therefore, the baraita would not call this 
exchange a sale and this interpretation of the baraita cannot be 
correct. 


Rather, Rav Pappa said: The baraita is discussing a case where the 
purchaser said to the thief: Throw your stolen animal from the 
public domain into my enclosed courtyard, and your stolen animal 
will thereby be acquired by me. One can acquire an item if it is 
placed on his property. In this case, when the thief places the animal 
on the purchaser’s property he moves it from the public domain into 
the private domain, which is a desecration of Shabbat that entails 
the death penalty. Consequently, he is exempt from the fourfold or 
fivefold payment. 


Those witnesses are saying that she is still a minor — 37 
NYI map “yak: Although each account is a valid testimony, it 
is considered half a matter since each set of witnesses testifies 
about a matter of no halakhic significance by itself. The differ- 
ence between this case and that of three sets of witnesses 
who testify to one’s use of a field for one year each, which is 
not considered half a matter in the opinion of the Rabbis, is 
not immediately evident, and the early commentaries offer 
several explanations. 

Some say that the distinction lies in the fact that in the case 
of the three years, each testimony has halakhic ramifications by 
itself, as if it is discovered that the one using the field is not the 
owner he will have to pay the owner for all the produce that he 
ate during any particular year, on the basis of the testimony of 
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the corresponding set of witnesses. Each testimony is therefore 
an independent, complete matter in that sense (Rif; Rabbeinu 


Tam in Sefer HaYashar; Rashba). 
Alternatively, in the case o 
nesses testifies concerning al 


set of witnesses testifies only 

tion about the girl (Tosafot). 
Yet others suggest that in 

witnesses testifies that a par 


he case of the field, each set of 
icular individual has made use 


girl is not of age, which is the opposite of the conclusion that 
would be reached if the testimonies were combined (Ramban, 
in Milhamot Hashem). 


the three years, each set of wit- 
the required information about 
a given year, and consequently their testimony is considered a 
complete matter. By contrast, in the case of the two hairs, each 
o a part of the required informa- 


Pick off a fig, etc. -^D YNA a yipy: The early commentaries 
dispute the exact legal mechanism of this act of acquisition: 
Some claim that the taking of the fig constitutes a symbolic 
exchange between the thief and the purchaser (Rabbeinu Tam). 
Others state that the animal was already located on the pur- 
chaser's property, and the thief stipulated that the sale would 
take effect when the purchaser picks one of the figs (Tosefot 


of a field as if it were his own. It is merely necessary that this 
testimony be extended over time, for three years. By contrast, in 
the case of the hairs, each testimony by itself indicates that the 


Rabbeinu Peretz). 
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The Gemara asks: If this is the correct explanation of the baraita, in 
accordance with whose opinion is the baraita taught? It is in accor- 


dance with the opinion of Rabbi Akiva, who says: An item in the 
airspace of a certain area is considered as though it were at rest" in 


that area. 
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As, if the baraita is in accordance with the opinion of the Rabbis, 
who hold that an item in the airspace of a certain area is not 
considered as though it were at rest in that area, once the animal 
reaches" the airspace of the courtyard of the purchaser’s house he 


has acquired it, as one can acquire items that are in the airspace of 
his courtyard just like those on its ground, whereas with regard 
to moving an item from one domain to another on Shabbat the 
thief is not liable" for Shabbat desecration until it reaches the 
ground. Since the thief’s monetary liability is not simultaneous 
with his incurring of the death penalty, he would not be exempt 


from payment. 
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The Gemara answers: It is possible that the baraita is in accordance 
with the opinion of the Rabbis as well, as one can explain that it is 


speaking of a case in which the purchaser says to the thief: Your 
stolen animal shall not be acquired by me until it rests on the 
ground." In that case, the acquisition of the animal and the Shabbat 
desecration are simultaneous. 
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Rava said: Actually, it is possible to explain the baraita as Rami bar 
Hama did, that the animal was acquired through the picking of a fig 
on Shabbat. And the objection raised earlier, that this act should not 
be considered a sale at all, is incorrect. This can be demonstrated by 
the fact that the Torah prohibits one to bring as an offering an animal 


given as the payment to a prostitute" for services rendered (Deuter- 
onomy 23:19). And this prohibition applies even if the man in ques- 
tion engaged in intercourse with his own mother, which is a capital 
offense. But if she would bring a legal claim before us, demanding 
the payment of the animal that was agreed upon as her fee, would 
we say to him: Arise and pay her the animal? The court would not 
say this, as the monetary liability was incurred simultaneously with 
the commission of a capital crime. 
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Rather, one must say that even though if she brings a legal claim 
against him demanding the payment of the animal that was agreed 
upon as her fee we do not say to him: Go and pay her, nevertheless, 
since if he does give it to her it is considered payment to a prostitute, 
it cannot be used as an offering. Here too, in the case of the acqui- 
sition of the animal through picking a fig, even though with regard 
to payment, if the purchaser would bring a legal claim before us 


against the thief, seeking to force him to deliver the animal, we 
would not say to him: Go pay, 


With regard to Shabbat the thief is not liable - xb naw paw 
ami: If one throws an item from one private domain to another, 
with it passing through a public domain in between, even 
though the item was in the airspace of the public domain at one 
point, he is exempt from punishment for Shabbat desecration, 
in accordance with the opinion of the Rabbis. Rabbi Akiva's 
principle that an item in airspace is considered as if it were at 
rest is not accepted as halakha (Rambam Sefer Zemanim, Hilkhot 
Shabbat 13:16). 


Until it rests on the ground — miamw sy: If a thief performs a 
prohibited act of labor on Shabbat concomitant with his sale 
of a stolen animal, he is exempt from the fourfold or fivefold 
payment. An example of this is if the thief says to the purchaser: 
am throwing an animal into your courtyard but it will not be 
acquired by you until it lands in your courtyard. Once the animal 
ands in the courtyard, the one who threw it has transferred an 
item from one domain to another, which is a Shabbat desecra- 
ion and a capital offense. Since the acquisition takes effect at 
hat same moment, he is exempt from the fourfold or fivefold 


HALAKHA 


payment. Similarly, if the purchaser says to the thief: Pick a fig 
from my fig tree and | will thereby acquire your animal, the 
thief is exempt from paying the fourfold or fivefold payment, as 
picking the fig is an act of Shabbat desecration for which one 
is liable to receive the death penalty, and the sale of the animal 
occurs at the same moment (Rambam Sefer Nezikin, Hilkhot 
Geneiva 3:5; Tur, Hoshen Mishpat 350). 


The Torah prohibits one to bring as an offering an animal 
given as payment to a prostitute, etc. — 3) TTF TID JNK: 
If one says to a woman with whom sexual intercourse is pro- 
hibited to him: Take this item as payment for a sexual act, the 
item is considered payment to a prostitute and may not be used 
as an offering. There is no difference in this regard whether the 
intercourse between the two is forbidden as an ordinary pro- 
hibition by Torah law or is a capital offense. An animal given to 
an unmarried woman who is not related to him, or to one’s own 
wife during her menstrual period, as payment for intercourse, 
is not included in this halakha (Rambam Sefer Avoda, Hilkhot 
Issurei Mizbe'ah 4:8). 


NOTES 

An item in airspace is considered at rest — %33 moabp 
YIT ITTA: One of the primary categories of prohibited 
labor on Shabbat is transferring an item from the private 
domain to the public domain or vice versa. This labor 
consists of removing an item from one of these domains 
and laying it to rest in the other domain. According to the 
opinion of Rabbi Akiva, if an item is thrown from the public 
domain into a private domain, even if it has not yet come 
to rest in the private domain, and even if it never comes 
to rest there at all but continues on to a different domain, 
once it has entered the airspace of the private domain it is 
considered as if it had landed there. 


Once it reaches, etc. — 131 8°92 113: The halakhic prin- 
ciple that one who becomes liable to capital punishment 
is exempt from monetary payments applies only when the 
two liabilities are incurred simultaneously. If the monetary 
liability preceded the liability for capital punishment there 
is no exemption from payment. 
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NOTES 


Nevertheless there is the penalty of lashes - xi" nip 
XDN: As with most other prohibitions that are not subject 
to capital punishment, if one slaughtered an animal on 
Yom Kippur (see Leviticus 16:29) after having been warned 
about the consequences of his actions, he is punished 
with lashes. One cannot be sentenced to receive lashes 
and to pay a monetary payment for the same act. 


But is it so that this one sins, etc. -^31 Kpin m3): There 
exists a principle that there is no agency for transgression, 
i.e., one is not held criminally responsible for transgres- 
sions that an agent or anyone else commits on his behalf; 
the agent is held liable. 


HALAKHA 


One is not sentenced to be flogged and obligated to 
pay for the same act - obvi api ix: One cannot 
be flogged and have to pay money for a single action. 
Therefore, if one steals an animal and slaughters it on Yom 
Kippur he is exempt from paying the fourfold or fivefold 
payment, as he is liable to a receive lashes for desecrating 
Yom Kippur (Rambam Sefer Nezikin, Hilkhot Geneiva 3:1 
and Hilkhot Hovel UMazik 4:9; Sefer Nashim, Hilkhot Na‘ara 
Betula 1:11; Sefer Zera’im, Hilkhot Terumot 6:6; Tur, Hoshen 
Mishpat 350). 


If one stole an animal and slaughtered it on Shabbat, 
etc. = 3) Nawa Mav) 23: If one stole an animal and 
slaughtered it on Shabbat or slaughtered it for idol wor- 
ship, he does not pay the fourfold or fivefold payment, 
because these acts of slaughter are capital offenses 
(Rambam Sefer Nezikin, Hilkhot Geneiva 3:3; Tur, Hoshen 
Mishpat 350). 


A thief who slaughters the stolen animal through the 
agency of another, etc. -^31 0% op by naiva: According 
o the Tur, the Rambam holds that that if a thief appointed 
an agent to slaughter a stolen animal for him on Shabbat 
and the agent did so, then the thief pays the fourfold or 
fivefold payment. This is because he is not liable to receive 
he death penalty for this act of slaughter. By contrast, the 
Rosh maintains that he is exempt, on the grounds that an 
act of slaughter performed on Shabbat does not render 
he animal's meat fit to be eaten, in accordance with the 
opinion of Rabbi Yohanan HaSandlar. The Bah notes that 
although with regard to the halakhot of Shabbat the Rosh 
does not himself rule in accordance with the opinion of 
Rabbi Yohanan HaSandlar, with regard to monetary mat- 
ters he accepts the lenient opinion and exempts the thief 
from payment (Rambam Sefer Nezikin, Hilkhot Geneiva 3:6; 
Tur, Hoshen Mishpat 350). 


BACKGROUND 

The group - xaman: This term is used mostly by the 
Sages of Eretz Yisrael and usually corresponds to the term: 
The Rabbis, which appears in the Babylonian Talmud, in 
reference to a group of Sages located in a particular place. 
This term apparently had a more precise meaning in cer- 
tain contexts, specifically a group of Sages who studied on 
a regular basis in a particular yeshiva, in contrast to others 
who occasionally attended the sessions of that yeshiva. 
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and even so, since the thief transfers ownership to the purchaser 
in this manner, it is considered a valid sale, and he is required to 
pay the fourfold or fivefold payment. 


§ The mishna teaches: If one stole an animal and slaughtered it 
on Yom Kippur he pays the fourfold or fivefold payment. The Sages 
say, questioning this ruling: Why is he liable to pay it? Although 
there is no penalty of execution for slaughtering on Yom Kippur, 
nevertheless there is the penalty of lashes;‘ and we maintain 
that one is not sentenced to be flogged and obligated to pay for 
the same act." 


The Sages say in response: In accordance with whose opinion is this 
mishna taught? It is taught in accordance with the opinion of Rabbi 
Meir, who says: One is sentenced to be flogged and obligated to 
pay for the same action. 


The Gemara asks: If the mishna is in accordance with the opinion 
of Rabbi Meir, then even if he slaughtered the animal on Shabbat, 
which is a capital offense, he should be obligated to pay the fourfold 
or fivefold payment, whereas the mishna (74b) states that in this 
case he is exempt. And if you would say that Rabbi Meir holds that 
one is sentenced to be flogged and obligated to pay for the same act, 
but he does not hold that one is sentenced to the death penalty and 
obligated to pay for the same act, this is incorrect. 


And is it correct to say that Rabbi Meir does not maintain that 
one can be sentenced to the death penalty and to pay for the same 
act? But isn’t it taught in a baraita: If one stole an animal and 
slaughtered it on Shabbat," or if he stole an animal and slaugh- 
tered it for idol worship, or ifhe stole an ox that is sentenced to be 
stoned, from which it is prohibited to derive any benefit, and he 
slaughtered it, he pays the fourfold or fivefold payment; this is 
the statement of Rabbi Meir. And the Rabbis exempt him from 
this payment. Apparently Rabbi Meir maintains that one can be 
held liable for monetary payment and for capital punishment for 
the same act, e.g., slaughtering on Shabbat or slaughtering for idol 
worship. 


The Sages say in response: Stand apart from this baraita, i.e., this 
baraita should not be understood in a straightforward manner, as it 
was stated concerning it: Rabbi Ya’akov says that Rabbi Yohanan 
says, and some say it was Rabbi Yirmeya who says that Rabbi 
Shimon ben Lakish says, and Rabbi Avin and Rabbi Ela and the 
entire group’ of disciples of Rabbi Yohanan also say in the name 
of Rabbi Yohanan: The baraita is speaking of a thief who slaughters 
the stolen animal through the agency of another" person, i.e., he 
instructed another to slaughter it, and that agent did so on Shabbat 
or for idolatrous purposes. The thief pays the fourfold or fivefold 
payment because he himself did not commit a capital offense. 


The Gemara asks: How can it be that a thief is liable to pay the 
fourfold or fivefold payment if another person slaughters the 
stolen animal for him? But is it so that this one sins" and that 
one becomes liable? 


The Gemara provides several reasons why in the case of fourfold or 
fivefold payment it is possible for the thief to be liable for another's 
actions. Rava said: It is different here, as the verse states: “And 
slaughter it or sell it” (Exodus 21:37), thereby juxtaposing the two 
acts of slaughtering and selling. It is derived that just as there is 
liability for the fourfold or fivefold payment through selling, which 
by definition is performed by means of another party, so too, 
there is liability for slaughtering when it is performed by means 
of another party. 
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The school of Rabbi Yishmael teaches: The word “or” in the 
phrase: “And slaughter it or sell it,” serves to include a case in 
which the agent" slaughters or sells the animal at the behest of 
the thief. The school of Hizkiyya teaches: The separate word 
“for” [tahat] in the phrase: “He shall pay five oxen for an ox, and 
four sheep for a sheep,’ which could have been avoided by using 
the mere prefix of the letter beit, serves to include a case in which 
the agent slaughters the animal on behalf of the thief. 


Mar Zutra objects to this explanation of the baraita: Is there 
anything with regard to which if one performs it himself he is 
not liable, and ifhis agent performs it on his behalf one is liable? 
How is it possible for an agent to have more power than the one 
who appointed him? Can it be that if the thief himself slaughtered 
the animal on Shabbat he would be exempt, whereas if he has it 
slaughtered by another he is liable? 


Rav Ashi said to him: There, in the case of the thief who slaugh- 
ters a stolen animal on Shabbat, it is not because he is not liable 
that he does not pay the fourfold or fivefold payment; rather, 
he is liable but he is excused from payment because he receives 
the greater of the two punishments," i.e., execution, for desecrat- 
ing Shabbat. When he appoints an agent he has no liability for 
desecrating Shabbat, and therefore he pays for the slaughter. 


The Gemara asks: But if the baraita is speaking about a thief who 
slaughters through the agency of another person, what is the 
reason of the Rabbis, who exempt the thief from payment? The 
thief did not himself do any act for which he is liable to receive the 
death penalty. 


The Sages say in explanation: Who are these Rabbis of the baraita? 
It is Rabbi Shimon, who said: The legal status of an act of slaugh- 
ter that is not fit" for accomplishing its full ritual purpose is not 
considered an act of slaughter. Since slaughtering on Shabbat or 
slaughtering for idolatrous purposes does not render the meat fit 
for consumption, Rabbi Shimon rules that there is no liability for 
the fourfold or fivefold payment. 


The Sages say, questioning this explanation: Granted, slaughtering 
for idol worship and slaughtering an ox that is sentenced to be 
stoned are cases of slaughter that is not fit, as in both of these 
cases it is prohibited to derive any benefit from the animal’s flesh. 
But slaughtering on Shabbat is a fit slaughter. As we learned in a 
mishna (Hullin 14a): In the case of one who slaughters an animal 
on Shabbat" or on Yom Kippur, although he is liable to receive 
the death penalty for desecrating Shabbat, his slaughter is valid 
and the meat may be eaten. 


The Sages say in response: Rabbi Shimon holds in accordance 
with the opinion of Rabbi Yohanan HaSandlar,’ who disagrees 
with that mishna and prohibits eating the meat of an animal 
slaughtered on Shabbat. 


As we learned in a mishna (Terumot 2:3): In the case of one 
who cooks food on Shabbat," if he acted unwittingly he may eat 
the food, but if he acted intentionally he may not eat it; this is 
the statement of Rabbi Meir. Rabbi Yehuda’ says: If he acted 
unwittingly he may eat the food only upon the conclusion of 
Shabbat, and if he acted intentionally he may not eat it ever, 
although others may partake of it. 


PERSONALITIES 


Rabbi Yohanan HaSandlar - buon ppi ar: A disciple of 
Rabbi Akiva, Rabbi Yohanan HaSandlar was a great-grandson 
of Hillel the Elder. During the period when Hadrian perse- 
cuted the Jewish community in Eretz Yisrael, Rabbi Yohanan 


HaSandlar fled with the intention of going to Babylonia to 
study under Rabbi Yehuda ben Beteira. When he reached Sidon 
he found that he could not bear to leave Eretz Yisrael and he 
returned there. 


—— _ HALAKHA 
To include the agent — own ny nia: If a thief appointed 
an agent to sell or slaughter a stolen animal, the thief is obli- 
gated to pay the fourfold or fivefold payment (Rambam Sefer 
Nezikin, Hilkhot Geneiva 2:10; Tur, Hoshen Mishpat 350). 


Slaughter that is not fit - MKI AYKY MMW: The legal status 
of an act of slaughter that is not ‘ft for accomplishing its full 
ritual purpose is nevertheless considered an act of slaughter 
for some purposes. The halakha is not in accordance with the 
opinion of Rabbi Shimon (Rambam Sefer Kedusha, Hilkhot 
Shehita 12:6). 


One who slaughters an animal on Shabbat, etc. - oniwn 
^3) nawa: If one slaughters an animal on Shabbat or Yom 
Kippur, the slaughter is valid and the meat may be eaten, even 
though slaughter on Shabbat entails a capital offense and 
slaughter on Yom Kippur is punishable by lashes and karet. This 
is the halakha even if he desecrated these holy days deliber- 
ately and in public. Although meat of an animal slaughtered by 
a public Shabbat desecrater may not be eaten, this individual 
is categorized as a public Shabbat desecrater only after the 
act of slaughter (Rambam Sefer Kedusha, Hilkhot Shehita 1:29; 
Shulhan Arukh, Yoreh De’a 11:2. and Taz and Shakh there). 


One who cooks food on Shabbat - nawa Swann: With 
regard to one who cooks or performs any other act of labor 
that is a primary category of prohibited labor on Shabbat, 
if he did so deliberately he may not derive benefit from his 
action ever, although others may benefit from it immediately 
after Shabbat. If he desecrated Shabbat unwittingly, he may 
derive benefit from the action after Shabbat. The halakha 
is in accordance with the opinion of Rabbi Yehuda. Some 
authorities rule in accordance with the opinion of Rabbi Meir 
that after Shabbat even the one who performed the act of 
labor may derive benefit from a prohibited labor performed 
unwittingly on Shabbat, while others may derive benefit even 
on Shabbat (see Josafot). This lenient opinion with regard to 
unwitting violation may be followed in exigent circumstances 
(Rambam Sefer Zemanim, Hilkhot Shabbat 6:23; Shulhan Arukh, 
Orah Hayyim 318:1 and Mishna Berura there, citing Gra). 


NOTES 


He receives the greater of the punishments — a opt 
myn] m3773: Rav Ashi holds that the halakhic principle that 
one receives the greater punishment and is exempt from 
monetary payment does not actually remove the monetary 
obligation from the offending party. Rather, it merely prevents 
the court from enforcing payment, because it is empowered 
to impose only one punishment on a person for any given act. 
If a case arises in which the offending party has not incurred 
the death penalty, as in the Gemara here, and where the thief's 
agent commits the transgression, then the obligation to pay 
is enforced upon the thief. 


Rabbi Meir, Rabbi Yehuda, etc. -= 131717979 131 PNA 27: The 
commentaries present the opinions of the Sages in simpli- 
fied form: The status of food cooked intentionally on Shabbat 
according to Rabbi Meir is equivalent to the status of food 
cooked unwittingly according to Rabbi Yehuda, while food 
cooked intentionally on Shabbat according to Rabbi Yehuda 
is equivalent to food cooked unwittingly according to Rabbi 
Yohanan HaSandlar (Rashba). 
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BACKGROUND 


Entrance to the house of the Nasi - WWI 37 KIS: 
It was the custom of the amoraiim of Eretz Yisrael to 
use the house of the Nasi as a base for imparting sig- 
nificant Torah rulings to the masses. 
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Rabbi Yohanan HaSandlar says: Ifhe cooked the food unwittingly 
it may be eaten upon the conclusion of Shabbat by others only, 
but not by him; and if he acted intentionally it may not be eaten 
ever, neither by him nor by others. Slaughter, like cooking, is a 
desecration of Shabbat that entails the death penalty. It follows that 
Rabbi Yohanan HaSandlar maintains that the meat of an animal 
intentionally slaughtered on Shabbat may never be eaten. If so, this 
is a slaughter that does not render the meat fit for consumption, and 
therefore according to the opinion of Rabbi Shimon there is no 
fourfold or fivefold payment. 


The Gemara asks: What is the reason for the opinion of Rabbi 

Yohanan HaSandlar? The Gemara explains: This is as Rabbi Hiyya 

taught at the entrance to the house of the Nasi.’ It is written: “And 

you shall observe Shabbat, for it is holy [kodesh] to you; one who 

profanes it shall be put to death” (Exodus 31:14). Just as itis prohib- 
ited to eat a sacred item consecrated to the Temple [kodesh], so too 

is it prohibited to eat food produced though action that desecrates 

Shabbat. 


The Gemara asks: If so, perhaps the analogy should be extended: 
Just as it is prohibited to derive benefit from a sacred item, so too 
should it be prohibited to derive benefit from a product of an 
action that desecrates Shabbat. The Gemara answers: The verse 
states: “It is holy to you” (Exodus 31:14), indicating that it shall be 
yours for deriving benefit. Although food cooked on Shabbat may 
not be eaten, it is permitted to benefit from it in other ways. 


The Gemara further asks: Based on the analogy between a sacred 
item and the product of an action that desecrates Shabbat, one might 
have thought that even if the action were performed unwittingly it 
should be prohibited to consume the product, like a sacred item. To 
counter this, the verse states: “One who profanes it shall be put to 
death” (Exodus 31:14), indicating that it is with regard to one who 
desecrates Shabbat intentionally that I said this analogy to you, as 
the verse clearly is referring to one who is liable to receive the death 
penalty, but not one who desecrates Shabbat unwittingly, who is 
not executed. 


The Gemara comments: Rav Aha and Ravina disagree with regard 
to this matter. One said that the product of an action that consti- 
tutes a desecration of Shabbat is forbidden by Torah law, and one 
said that the product of an action that constitutes a desecration of 
Shabbat is forbidden by rabbinic law. 


The Gemara elaborates: The one who says it is forbidden by Torah 
law explains as we said, that the prohibition is based on the verse as 
interpreted by Rabbi Hiyya. And the one who says it is forbidden 
by rabbinic law would say that the verse states: “It is holy,” from 
which he infers: It, the day itself, is holy but the products of 
its prohibited actions are not holy, and therefore they are not 
compared to sacred items and may be eaten by Torah law. 


The Gemara asks: Granted, according to the one who said that 
products of a prohibited act are prohibited by Torah law, it is for 


this reason that the Rabbis exempt the thief from the fourfold or 
fivefold payment when he slaughters the animal on Shabbat, as 
slaughter on Shabbat does not render the meat permitted for con- 
sumption. But according to the one who says that the product ofa 
prohibited act on Shabbat may be eaten by Torah law but is forbid- 
den by rabbinic law, why do the Rabbis exempt the thief when he 
appoints an agent to slaughter the animal for him and the agent 
performs this action on Shabbat? 
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The Gemara answers: When the Rabbis exempt him from the four- 
fold or fivefold payment, they are not referring to the case where the 
thief’s agent slaughters the animal on Shabbat. Rather, they were 
speaking of the rest of the cases listed in the baraita, namely, an 
agent who slaughters the animal for idol worship and one who 
slaughters an ox that is sentenced to be stoned. 


The Gemara asks another question with regard to the interpretation 
of the baraita presented above: And with regard to Rabbi Meir, 
granted he maintains that the legal status of an act of slaughter not 
fit for accomplishing its full ritual purpose is nevertheless consid- 
ered an act of slaughter. But why is the thiefliable to pay the fourfold 
or fivefold payment when his agent slaughters the animal for idol 
worship? 


Once he slaughtered the animal a bit, at the very start of the act of 
slaughter, he has prohibited the animal, with regard to deriving 
benefit, as an animal sacrificed to idolatry. When he slaughters the 
other part it is already prohibited with regard to deriving benefit, 
which means that it is not an animal that belongs to its owner that 
he slaughters, and it is not an animal that belongs to him that he 
slaughters. Since deriving benefit from the animal is prohibited, it 
has no value; therefore, there is no ownership. 


Rava said: This is referring to one who says prior to the slaughter 
that only with the completion of the slaughter does he worship 
the idolatry. Therefore, the prohibition does not take effect until that 
stage, which is also when the liability to pay the fourfold or fivefold 


payment is incurred. 


The Gemara raises a question with regard to another of the cases of 
the baraita: An ox that is sentenced to be stoned is an item from 
which deriving benefit is prohibited. Consequently, when a thief 
or his agent slaughters this animal, it is not an animal that belongs 
to its owner that he slaughters, and it is not an animal that belongs 
to him that he slaughters. Why does Rabbi Meir obligate him to 
pay the fourfold or fivefold payment? 


Rava said: With what are we dealing here? This is a case where 
the owners entrusted the ox to a bailee and the ox fatally injured 
someone while in the bailee’s house, and it was forewarned while 
in the bailee’s house," and it was sentenced to be stoned while 
in the bailee’s house," and the thief then stole it from the bailee’s 
house and slaughtered it. Rava continues: And Rabbi Meir holds 
in accordance with the opinion of Rabbi Ya’akov, and he also 
holds in accordance with the opinion of Rabbi Shimon. 


He holds in accordance with the opinion of Rabbi Ya’akov, who 
says: Even after the ox was sentenced" to be stoned, if the bailee 
returned it to its owners before it was killed, it is considered 
returned. Although the ox is now worthless, as no benefit may be 
derived from it, since the bailee returned a physically intact ox, the 
owner has no claim against him. 


And Rabbi Meir also holds in accordance with the opinion of 
Rabbi Shimon, who says: An item whose elimination causes finan- 
cial loss" is considered to have monetary value. With regard to an 
item that is otherwise worthless, if its elimination causes monetary 
loss due to the fact that it must be replaced, it is considered to be of 
value. In this case, although the oxis worthless in and of itself, when 
the thief slaughters it he prevents the bailee from returning it intact 
to the owner and causes him to be obligated to pay the owner the 
value of the ox before it was sentenced to be stoned. Consequently, 
the thief must reimburse the bailee, as the ox effectively has value 
for that bailee. 


Even after it was sentenced — $27 vaan 9x: If an ox, while 
in the care of a bailee, killed a person and was sentenced to 


HALAKHA 


returning the now-worthless ox to the owner. The halakhais not 
in accordance with the opinion of Rabbi Ya'akov (Rambam Sefer 


be killed, the bailee may not exempt himself from payment by — Nezikin, Hilkhot Nizkei Mamon 11:9). 
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NOTES 


And it was forewarned while in the bailee’s house — 19m 
‘wav maa: The issue of whether the ox was forewarned is 
not relevant here, as the same halakha applies to any ox 
that killed someone, and some versions of the text omit the 
mention of forewarning. It may have been added due to 
the similarity of this case to others; see, e.g., 40a. 


And it was sentenced to be stoned while in the bailee’s 
house — wiw m23 j3 W231: In this case, where the animal 
gored and killed someone while the bailee was safeguard- 
ing it, the court would normally put the ox to death, and 
the bailee would have to reimburse the ox’s owner. Rabbi 
Ya'akov maintains that if the bailee hastens to return the ox 
intact before its execution he is exempt from any further 
payment. By stealing the ox from him, the thief has brought 
about a situation in which the bailee will have no other 
recourse than to pay for the ox in full. 


An item whose elimination causes financial loss - 13% 
ying ovat: Rabbi Shimon maintains that if one steals 
or destroys an item and thereby causes financial loss to 
another person, he must make financial restitution to the 
party who suffered the loss, even if the item is intrinsically 
worthless or does not belong to the injured party; or both. 
In the case discussed here, although the ox is considered 
worthless and ownerless after its sentencing, because the 
thief causes a monetary loss to the bailee, Rabbi Shimon 
would require the thief to pay restitution to him. 

The commentaries ask: Why did the Gemara invoke 
Rabbi Shimon here, by asserting that Rabbi Meir, the 
tanna presently under discussion, would have to agree 
with that Sage's ruling? The Gemara could have omitted 
any reference to Rabbi Shimon, as it is known that Rabbi 
Meir maintains that one is liable for indirect damage. For 
example, if one destroys a promissory note, Rabbi Meir 
holds him responsible for the note’s full value, despite the 
fact that the destroyed paper is itself virtually worthless. 
Tosafot answer that in the case of the promissory note, the 
money to which it refers is worth something, as a debt can 
be transferred, sold, or traded to anyone. By contrast, an ox 
sentenced to death is of no worth to anyone except the 
bailee, who can use it to exempt himself from monetary 
payment to the ox’s owner (see Shita Mekubbetzet). 
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HALAKHA 

Sacrificial animals for which the owner bears financial 
responsibility — jnyINKa amw Dw: If one steals a sac- 
rificial animal from its owner and slaughters it or sells it, he 
is exempt from the fourfold or fivefold payment, even if 
the offering was of the type that the owner is obligated to 
replace. The halakha is not in accordance with the opinion of 
Rabbi Shimon (Rambam Sefer Nezikin, Hilkhot Geneiva 2:1). 


60 


BAVA KAMMA ` PEREK VII: 71B: :NY 91 pa 


DTIP N YA 127 7 
sgy an - osa ny 
aaa pana pah oyan 137 


NW) NPY NITI IVAN 
W RYT PI AT MAP 
PRL DID poaa mapi MYA 
XDD AP NT YRU I wT) 
Sopa aby awa wia jiyaw an 

ETTO PANA D337 


napa mit Yoon NY m vax 
asd) axa M 


1317730 Ma) vax bw 339” 
WW 333 ON) I KII PP KYI 
I] TIM inga par yw ow 

anan 


As we learned in a mishna (74b): Rabbi Shimon says: In the 
case of sacrificial animals for which the owner bears financial 
responsibility" to replace any of them with another animal if it is 
lost or it dies, the thief is obligated to pay the fourfold or fivefold 
payment if he slaughters the animal. Although one is generally not 
liable to pay the double payment for stealing consecrated items, 
Rabbi Shimon maintains that this case is different, since as a result 
of the animal’s theft the owner sustains a loss by being required to 
substitute another animal for it. Since the animal's loss has financial 
ramifications for the owner apart from any inherent value it has, 
it has value for him. Apparently, Rabbi Shimon holds that an 
item whose elimination causes financial loss is considered to have 
monetary value. 


Rav Kahana said: I recited this halakha, according to which the 
mishna follows the opinion of Rabbi Meir, in front of Rav Zevid 
of Neharde’a, and I asked him: Is it correct to say that you can 
establish the mishna in accordance with the opinion of Rabbi 
Meir, and not in accordance with the opinion of Rabbi Shimon? 
But isn’t it taught in the last clause of the mishna: Rabbi Shimon 
exempts the thief from the fourfold or fivefold payment in these 
last two cases. One can learn by inference that in all the rest of the 
cases in the mishna, apart from these two, Rabbi Shimon concedes 
that the thief pays the fourfold or fivefold payment. 


Rav Zevid said to him: No; that is not the correct inference from 
the mishna. Rather, by inference one can learn only that Rabbi 
Shimon concedes that the thief pays the fourfold or fivefold pay- 
ment in the cases mentioned immediately prior to this one, specifi- 
cally in a case where the thief slaughtered or sold the animal in 
order that it should be used for medicinal purposes or for feeding 
to dogs. Therefore, it can be correct to establish the mishna in 
accordance with the opinion of Rabbi Meir and not in accordance 
with the opinion of Rabbi Shimon. 


§ The mishna teaches: If one stole an animal of his father’s and 
then slaughtered or sold it, and afterward his father died, he pays 
the fourfold or fivefold payment to his father’s other heirs. Rava 
raised a dilemma before Rav Nahman: If one stole an ox belong- 
ing to two partners and slaughtered it, and subsequently admitted 
the theft to one of the partners," which means that he is exempt 
from paying the fourfold or fivefold payment to that partner, in 
accordance with the principle that one who admits his own guilt is 
exempt from fines, what is the halakha with regard to payment to 
the other partner? 


NOTES 


Sacrificial animals for which the owner bears financial 
responsibility — pva AYNw OWTP: There are differences 
between various categories of offerings: Some are usually 
obligatory, e.g., the sin-offering, while others are usually 
brought voluntarily. With regard to obligatory offerings, until 
the animal has been sacrificed the obligation to bring the offer- 
ing to the Temple remains in force. If an animal designated for 
an offering of this kind was lost before it was sacrificed it would 
have to be replaced with another animal. 

With regard to a voluntary offering, responsibility to replace 
it depends on the wording of the individual's vow. If he merely 
said: This particular animal shall be a burnt-offering, he is not 
obligated to replace it if it becomes lost or it dies. If he said: | 
hereby accept upon myself that | will bring a burnt-offering, 
and then designated a specific animal for that offering and 
the animal was lost or died, he would have to replace it. If one 
steals an animal that had been designated to be a burnt- 
offering and must be replaced if lost, then even though a sacri- 
ficial animal is no longer considered to belong to its previous 
owner but to the Temple treasury, since its theft causes him a 
financial loss it is considered his property for the purposes of 


this halakha. Consequently, the thief is obligated to pay him 
the double payment or, if he slaughtered or sold it, the fourfold 
or fivefold payment. 


And subsequently admitted to one of the partners, etc. - 
kiim) amy) mim: The commentaries ask: How it is possible 

for one to concede that he has stolen an animal without 
admitting that he has stolen it from both of its owners (Rid)? 

One suggestion is that the thief admitted to one partner in 

he presence of the court that he stole the animal, but later, 
when confronted by the second partner in a different court, 
he denied the theft (Bah). Alternatively, the Gemara is referring 

o a case where the thief claims that he is himself the second 

partner of the animal. In other words, he tells the first partner: 
admit to stealing an animal, half of which you own, and | am 

he owner of the other half. In this manner, he admits only to 

having stolen half the animal (Rid). Another possibility raised 

by the Rid is that when the Gemara says that the thief admitted 

he theft to one partner, this means that he not only admitted 

he theft to the partner but had already reimbursed him for the 

heft before he came to court. 
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The Gemara explains the sides of the dilemma: The Merciful One 
states in the Torah: “He shall pay five oxen for an ox” (Exodus 
21:37), which indicates five full oxen, but not five half-oxen. Or 
perhaps when the Merciful One states “five oxen,’ this means that 
even five half-oxen must be paid in a case of this kind. Rav Nahman 
said to Rava: The Merciful One states: “Five oxen,’ which means 
five full oxen, but not five half-oxen. 


Rava raised an objection to him from the mishna: If one stole an 
animal of his father’s and then slaughtered or sold it, and after- 
ward his father died, he pays the fourfold or fivefold payment. 
But here, since his father died and the thief has inherited part of 
the stolen animal himself, it is similar to the case of one who stole 
from two partners and went ahead and admitted the theft to one 
of them, i.e., to himself. In the case of the mishna he is exempt from 
paying the portion of the fine that is for himself, and yet the mishna 
teaches that he pays the other heirs their portion of the fourfold 
or fivefold payment. 


Rav Nahman said to Rava: With what are we dealing here? With 
a case where his father stood against his son the thief in his trial, 
and the son was convicted for the theft and slaughter of his father’s 
animal. In this case, the liability to pay the fourfold or fivefold pay- 
ment was established before the father’s death, and at that time the 
payment was five full oxen. 


Rava asked him: And if the thief had not yet stood trial before 
the father’s death, what would be the halakha, according to your 
opinion? Would he not be required to pay the fourfold or fivefold 
payment? If so, rather than teaching in the latter clause of the 
mishna (74b): If one stole his father’s animal and the father died, 
and afterward he slaughtered or sold it, he does not pay the four- 
fold or fivefold payment; let the mishna make a distinction within 
the same type of case, as follows: In what case is this statement, 
i.e, that the thiefis required to pay the fourfold or fivefold payment, 
said? It is when the thief stood trial in his father’s lifetime; but 
if he did not stand trial in his father’s lifetime he does not pay 
the fourfold or fivefold payment. 


Rav Nahman said to him: Indeed, the mishna could have men- 
tioned that case. However, since the tanna of the mishna has to cite 
the first clause, which discusses one who stole an animal of his 
father’s and slaughtered or sold it, and afterward his father died, 
he cites the latter clause as well, by means of a similar case: If 
one stole his father’s animal and his father died, and afterward 
he slaughtered or sold the animal. 


This discussion between Rava and Rav Nahman occurred in the 
evening. On the following morning, Rav Nahman retracted his 
statement and said to Rava: The Merciful One states: “Five oxen,” 
and this means that even five half-oxen" are included. Rav Nahman 
explained his change of mind: And the reason that I did not say this 
to you last night 


is because I had not eaten ox meat." In other words, I was fasting 
yesterday and was unable to concentrate properly. 


Is because | had not eaten ox meat - x1in7 KWa on Kbt: 
Rashi explains that this is a figure of speech that means: | did 
not think the matter through sufficiently (see Ya‘avetz). Others 
suggest that Rav Nahman mentioned ox meat in allusion to the 
verse: “Five oxen for an ox” (Exodus 21:37). Yet others read this 


NOTES 


the grounds that he had not eaten anything that day and had 
therefore been weak and not fully alert (Josafot). Eshel Avraham 
explains that he meant he had not partaken of nutritious food 
on the previous day, and therefore was not as mentally alert as 
usual (see Tanya 1:7). 


statement literally: Rav Nahman excused his incorrect answer on 
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HALAKHA 

Even five half-oxen — p2 x¥n nwan toon: In a case 
where one steals an ox or a sheep that belongs to two 
partners and then slaughters it or sells it, if he admitted 
the theft in court to one of the partners, but denied the 
theft to the second partner, and witnesses subsequently 
testify that he had stolen the animal, he pays the value 
of five half-oxen or four half-sheep to the second partner, 
in accordance with the second ruling of Rav Nahman 
(Rambam Sefer Nezikin, Hilkhot Geneiva 3:10; Tur, Hoshen 
Mishpat 350). 
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NOTES 


And slaughter it entirely in a prohibited manner — 
KIDI bi inaw: The verse could have stated: “And 
slaughter’ The direct object: “It” indicates that this 
is referring to slaughter of the ox that is performed 
entirely in a prohibited manner. The early commen- 
taries point out that in a parallel case of theft not 
involving slaughter the thief would be obligated 
in the double payment despite the fact that at the 
time of the theft he was already a partial owner of 
the stolen animal, as the Torah does not use a simi- 
lar expression with regard to the double payment 
(Tosafot; Rabbeinu Yehonatan). 


Slaughtering is considered to have been per- 
formed only at the end of the slaughtering 
process — arab xbx mom Aye: The early com- 
mentaries write that this ‘dispute involves only 
those cases where the Torah specifically mentions 
slaughtering. With regard to sacrificing an animal for 
idol worship, where the slaughter is merely a mani- 
festation of the prohibition, the animal is rendered 
forbidden as soon as the act of slaughter begins, as 
even this minute deed constitutes an act of idolatry 
(Ra‘avad). 


HALAKHA 


The act of slaughtering lasts from beginning to 
end — fio w aon memw> mw»: Slaughter per- 
ormed by a gentile i is invalid. Therefore, if a gentile 
begins the act of slaughter and a Jew completes it, or 
vice versa, the slaughter is invalid, as the act of slaugh- 
ering lasts from beginning to end. Similarly, if one 
begins the slaughter of a sacrificial animal outside the 
Temple courtyard and the process is completed inside 
he courtyard, or if an offering that must be slaugh- 
ered in the north side of the courtyard was partially 
slaughtered on the south side and the slaughter was 
completed in the north, the offering is invalid. The 
halakha is in accordance with the opinion of Rabbi 
Yohanan (Rambam Sefer Kedusha, Hilkhot Shehita 4:13 
and Sefer Avoda, Hilkhot Pesulei HaMukdashin 1:18). 


Non-sacred animals that were slaughtered] in the 
hibited by rabbinic A On derive peneht from a 
non-sacred animal that has been slaughtered in the 
Temple courtyard (Rambam Sefer Kedusha, Hilkhot 
Shehita 2:3). 
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Rava responded to him: But if the Torah requires even a partial pay- 
ment of the fourfold or fivefold payment, what is different in the first 
clause, in which the son must pay, and what is different in the latter 
clause, where he is exempt? 


Rav Nahman said to him: In the first clause, where the father’s animal 
was stolen and slaughtered in his lifetime, I read about this case the 
verse: “Ifa man steal an ox or a sheep, and slaughter it” (Exodus 21:37), 
which indicates that the thief slaughtered the ox or the sheep entirely 
in a prohibited manner." In the latter clause, where the animal 
was slaughtered after the father’s death, I do not read about this case 
the verse: “And slaughter it,’ which describes a slaughter that was 
performed entirely in a prohibited manner, because the animal 
already partially belonged to him, and his own portion of the ox was 
slaughtered in a permitted manner. 


§ The mishna teaches: A thief who slaughters the animal but it was 
found to be a tereifa, and likewise a thief who slaughters a non-sacred 
animal in the Temple courtyard, pays the fourfold or fivefold payment. 
Rav Havivi of Mehoza said to Rav Ashi: Conclude from the mishna 
that the act of slaughtering is considered to have been performed only 
at the end of the slaughtering process." 


Rav Havivi of Mehoza explains: As, if you say that the act of slaughter- 
ing lasts from beginning to end, i.e., the halakhic ramifications of 
slaughtering are in effect throughout the process, one could raise a 
question with regard to the case of one who slaughters a non-sacred 
animal in the Temple courtyard: Once he slaughtered the animal a 
bit, at the very start of the act of slaughter, he has prohibited the 
animal, with regard to deriving benefit, as a non-sacred animal slaugh- 
tered in the Temple courtyard. When he slaughters the other part, it 
is already prohibited with regard to deriving benefit, which means 
that it is not an animal that belongs to its owner that he slaughters. 
Since deriving benefit from the animal is prohibited, it has no value; 
therefore, there is no ownership. 


Rav Huna, son of Rava, said to Rav Havivi in response: It is possible 
to explain the mishna even if one maintains that the halakhic ramifica- 
tions of slaughtering are in effect throughout the slaughter. As, when 
does the thief become obligated to pay the fourfold or fivefold pay- 
ment? It is when he performs that first bit of slaughter in the beginning, 
before the animal becomes forbidden. Rav Ashi said to Rav Huna: Do 
not dismiss Rav Havivi’s objection with this explanation. The verse: 


“If a man steal an ox or a sheep, and slaughter it” (Exodus 21:37), indi- 


cates that to impose liability to pay the fourfold or fivefold payment 
we require that the thief slaughtered it completely, and after having 
slaughtered it just a bit there is no complete slaughter yet. 


Rav Huna said to Rav Ashi: But if you are correct, the mishna is dif- 
ficult according to the one who maintains that the halakhic ramifi- 
cations of slaughtering are in effect throughout the slaughter. Rav Ashi 
said to Rav Huna: This is what Rav Gamda said in the name of 
Rava, concerning this question: The mishna is discussing a case where 
the thief slaughtered, i.e., severed, part of the two organs that must 
be severed in ritual slaughter, i.e., the trachea and the esophagus 
[simanin], outside the Temple, and finished slaughtering them inside 
the Temple. Therefore, the animal became prohibited with regard to 
deriving benefit only at the final stage of slaughter, concomitant with 
the liability to pay the fourfold or fivefold payment. 


There are those who teach that the preceding exchange took place 
with regard to the following dispute: Rabbi Shimon ben Lakish says 
in the name of Rabbi Levi the Elder: The act of slaughtering is con- 
sidered to have been performed only at the end of the slaughtering 
process. And Rabbi Yohanan says: The act of slaughtering lasts from 
beginning to end." Rav Havivi of Mehoza said to Rav Ashi: Shall we 
say that Rabbi Yohanan holds that the prohibition against deriving 
benefit from non-sacred animals that were slaughtered in the Temple 
courtyard" is not by Torah law? 
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As, if it enters your mind that it is prohibited by Torah law the 
mishna here would be difficult, for as soon as he slaughtered the 
animal a bit, at the very start of the act of slaughter, he has prohib- 
ited the animal, with regard to deriving benefit, as a non-sacred 
animal slaughtered in the Temple courtyard. When he slaughters 
the other part it is already prohibited with regard to deriving benefit, 
which means that it is not an animal that belongs to its owner that 
he slaughters. 


Rav Aha, son of Rava, said to Rav Havivi: It is possible to explain 

the mishna even according to the opinion that the halakhic ramifica- 
tions of slaughtering are in effect throughout the slaughter, and even 

if one maintains that it is prohibited by Torah law to benefit from a 

non-sacred animal slaughtered in the Temple. As, when does the 

thief become obligated to pay the fourfold or fivefold payment as 

well? It is when he performs that first bit of slaughter in the begin- 
ning, before the animal becomes forbidden. Rav Ashi said to Rav 

Huna: Do not dismiss Rav Havivi’s suggestion with this explana- 
tion. The verse: “If a man steal an ox or a sheep, and slaughter it” 
(Exodus 21:37), indicates that in order to impose liability to pay the 

fourfold or fivefold payment we require that the thief slaughtered 

it completely, and after having slaughtered it just a bit there is no 

complete slaughter yet. 


Rav Huna said to Rav Ashi: But if you are correct, the mishna 
is difficult. Rav Ashi said to Rav Huna: This is what Rav Gamda 
said in the name of Rava: When does the mishna state that the 
thief is obligated to pay the fourfold or fivefold payment? It is ina 
case where the thief slaughtered part of the simanim outside the 
Temple, and finished slaughtering them inside the Temple. There- 
fore, the animal became prohibited with regard to deriving benefit 
only at the final stage of slaughter, concomitant with the liability to 
pay the fourfold or fivefold payment. 


MI S HNA If one stole an ox or a sheep, as established 


based on the testimony of two witnesses,"® 
and he subsequently slaughtered the animal or sold it, also based 
on the testimony of the same witnesses, and these witnesses were 
found to be conspiring witnesses," these witnesses pay everything, 
i.e. not only the principal amount but also the fourfold or fivefold 
payment. This is in accordance with the Torah’s decree with regard 
to conspiring witnesses: “You shall do to him as he had conspired 
to do to his brother” (Deuteronomy 19:19). Since these witnesses 
attempted to obligate the alleged thief to pay the fourfold or fivefold 
payment, they themselves must pay that full amount. 


HALAKHA 


One stole based on the testimony of two witnesses, etc.—- found to be conspiring witnesses, they pay everything, includ- 
^D DW 98 by 23: If two witnesses testify that one stole an _ ing the fourfold or fivefold payment (Rambam Sefer Shofetim, 
animal and slaughtered or sold it, and the witnesses were — Hilkhot Edut 21:6). 


BACKGROUND 


Conspiring witnesses — o»3nit OY: When two sets of wit- 
nesses provide contradictory testimony, both testimonies are 
completely discarded, as it is impossible to determine which is 
true. Nevertheless, the Torah writes: “If an unrighteous witness 
rise up against any man to bear untrue witness against him, 
then...the judges shall inquire diligently; and, behold, if the 
witness is a false witness and has testified falsely against his 
brother, then you shall do to him as he conspired to do to his 
brother” (Deuteronomy 19:16-19). This demonstrates that there 
are situations in which it is possible to rule on which of two 
contradictory testimonies is true and which is false. The Sages 


concluded that this situation arises when a first set of witnesses 
testifies that they witnessed an event, and a second set testifies 
that the first set could not possibly have witnessed that event, 
as they were in a different place when the event purportedly 
occurred. In this case only the second testimony is definitively 
accepted while the first is rejected. The first witnesses, who are 
known as conspiring witnesses, receive the same punishment 
they conspired to impose upon the victim of their testimony, 
whether it is corporal or monetary punishment, or even the 
death penalty. 


NOTES 


And they were found to be conspiring witnesses — 1823) 
aant: As the Gemara establishes, this must be referring to 
a case where the witnesses testified about the theft of the 
animal and its slaughter or sale at the same time, and that the 
testimonies about both matters were disqualified together. 
The reason is that if the testimony concerning the theft was 
disqualified first, the testimony concerning the slaughter or 
sale would be of no consequence, and therefore the wit- 
nesses would not be subject to the punishment of conspiring 
witnesses for the testimony about the slaughter or sale. These 
witnesses would pay only the double payment. 
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HALAKHA 


And he slaughtered or sold it based on the testimony 
of two other witnesses — DINK DW +3 by 3) Nw: 
If two witnesses testify that one stole an animal and 
two others testify that he slaughtered or sold it, and 
both sets of witnesses were found to be conspiring 
witnesses, those who testified to the theft pay the 
double payment to the one they accused, while those 
who testified concerning the slaughter or sale pay him 
the remaining twofold or threefold payment (Rambam 
Sefer Shofetim, Hilkhot Edut 21:6). 


The witnesses in the last set were found to be 
conspiring witnesses — panit DIM INY): If two 
witnesses testify that one stole an animal and two 
others testify that he sold or slaughtered it, and the 
witnesses in the second set are found to be conspiring 
witnesses, the thief pays the double payment and the 
second set of witnesses pay the thief the remainder 
of the fourfold or fivefold payment, i.e., a twofold or 
threefold payment (Rambam Sefer Shofetim, Hilkhot 
Edut 21:6). 


One from the last set was found to be a conspiring 
witness, etc. — 131 panit DNs my: If two wit- 
nesses testify that one stole an animal and two others 
testify that he slaughtered it, and one of those testifying 
about the slaughter is found to be a conspiring wit- 
ness, the second testimony is nullified (Rambam Sefer 
Shofetim, Hilkhot Edut 21:6). 


One from the first set is found to be a conspiring wit- 
ness, etc.— 13) panit DUNIIT Va TS: If two witnesses 
testify that someone stole an animal and two others 
testify that he slaughtered it, and one witness from the 
first set of witnesses is found to be a conspiring witness, 
the entire testimony is nullified. The reason is that if 
there is no established theft there can be no liability for 
selling or slaughtering (Rambam Sefer Shofetim, Hilkhot 
Edut 21:6). 


NOTES 


The first set pay the double payment - Dwr 
bas mben pabwn: The Jerusalem Talmud discusses a 
case where the witnesses concerning the slaughter tes- 
tified first, and their account was rejected as irrelevant, 
due to the lack of testimony concerning the theft. Later, 
witnesses arrived to testify about the theft, and they 
were informed that their testimony would be joined 
with the first testimony, concerning the slaughter. In 
his case, as the testimony concerning the theft led to 
he imposition of the entire payment, if the witnesses 
in the second set are found to be conspiring witnesses, 
hey pay the full sum. 


The second testimony is nullified — m nity apa: 
The witness who was rendered a conspiring witness is 
not subject to monetary punishment, as conspiring wit- 
nesses are subject to punishment only if all the mem- 
bers of that set of witnesses are found to be conspiring 
witnesses (Rashi). 


The disqualification of a conspiring witness is a nov- 
elty - Kin winn Ott ty: The novelty of the halakha 
of a conspiring witness is twofold: First, the first wit- 
nesses are not merely suspected of lying but are 
treated as definite false witnesses. Second, the court 
does not suspect the second set of witnesses of false- 
hood, despite the fact that the first witnesses deny their 
account (Tosafot). 
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With regard to one who stole an ox or a sheep, as established 
based on the testimony of two witnesses, and he subsequently 
slaughtered the animal or sold it, based on the testimony of two 
other witnesses," if both these witnesses and those witnesses 
were found to be conspiring witnesses, the first set of witnesses, 
who testified about the theft of the animal, pay the alleged thief 
the double payment," which is what they had conspired to cause 
him to pay. And the last set of witnesses, who attested to the 
slaughter or sale of the animal, pay the alleged thief a twofold 
payment for a sheep or a threefold payment for an ox, which they 
had conspired to cause him to pay over and above the double 
payment. 


If only the witnesses in the last set were found to be conspiring 

witnesses," while the testimony about the theft remains intact, the 

thief pays the double payment to the animal’s owner and the 

second set of witnesses pay the alleged thief the twofold or three- 
fold payment, the amount over and above the double payment, 
which is what they had conspired to cause him to pay. 


If only one individual from the last set of witnesses was found to 
be a conspiring witness," the second testimony is nullified," as 
it was not submitted by two valid witnesses, whereas the 
first testimony remains intact. If one individual from the first 
set of witnesses is found to be a conspiring witness," the entire 
testimony concerning the thief is nullified. The reason is that if 
there is no theft established by reliable testimony there is no 
liability for slaughtering the animal and there is no liability for 
selling it. 


G E M ARA One who is rendered a conspiring wit- 


ness is barred from providing testimony 
in the future. The Gemara cites a fundamental dispute with regard 
to this disqualification. It was stated concerning a conspiring 
witness: Abaye says: He is disqualified retroactively, from 
when he provided his testimony. Any testimony he may have 
provided after that point in time is retroactively nullified. Rava 
says: He is disqualified only from that point forward, i.e., from 
when he was established to be a conspiring witness, but not 
retroactively from when he provided his testimony. 


The Gemara explains the reasons for the two opinions: Abaye 
says he is disqualified retroactively because it is from that 
time when he testified that he is considered a wicked man, and 
the Torah said: “Do not put your hand with the wicked to be 
an unrighteous witness” (Exodus 23:1), which is interpreted to 
mean: Do not allow a wicked man to serve as a witness. 


Rava says that he is disqualified only from that point forward 
because the disqualification of a conspiring witness is a novelty," 
i.e., it is not based on logic. The reason is that this is a case 
of two witnesses against two other witnesses, in which case 
neither testimony should be accepted. What did you see that 
causes you to listen to the second set of witnesses, who testify 
that the first set were not at the scene of the purported event? 
You could instead listen to the first set of witnesses, who testify 
to the event, and disbelieve the second set. Yet the Torah teaches 
that the second set of witnesses is always deemed credible and 
the first set is subjected to punishment as conspiring witnesses. 


Therefore, as the disqualification of the conspiring witnesses 
is an anomaly, you have the right to disqualify them only from 
the time of the novelty and onward, i.e., this counterintuitive 
disqualification is not applied retroactively. 


There are those who say that Rava also holds like Abaye, who 
says that by rights a conspiring witness should be disqualified 
retroactively from when he provided his testimony, and here 
this is Rava’s reason for not disqualifying him retroactively: 
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It is due to the potential monetary loss for purchasers, whose acqui- 
sitions had been validated by these witnesses between the time of the 
witnesses’ first testimony and when they were rendered conspiring 
witnesses. If the disqualification of the witnesses were applied retro- 
actively, as by right it should, all these transactions would be nullified, 
which would cause a loss to these purchasers. 


The Gemara asks: What is the practical difference between these two 

explanations of Rava’s opinion? After all, according to both explana- 
tions Rava did not apply the disqualification of conspiring witnesses 

retroactively. The Gemara explains that there is a difference in a case 

where two witnesses testify about one of the witnesses that he was 

not at the scene of the supposed crime, and two other witnesses 

testify about the other one" witness in a similar manner. Alterna- 
tively, there is a practical difference between the two explanations in 

a case where two witnesses disqualified the first set of witnesses by 
testifying that they had once committed robbery and are therefore 

unfit to give testimony. 


The Gemara elaborates: According to this version in which you 
say that Rava’s rejection of retroactive disqualification was because 
it is a novelty, in these two circumstances there is no novelty, and 
therefore he would agree that the disqualification should be retro- 
active. According to that version in which you say that Rava’s con- 
cern was due to a potential loss for purchasers, in these two cir- 
cumstances there is a concern for a potential loss for purchasers. 
Consequently, in these circumstances as well Rava would reject 
retroactive disqualification. 


Rabbi Yirmeya of Difti related: Rav Pappa once took action, i.e., 
ruled in a case, in accordance with the opinion of Rava, and rejected 
retroactive disqualification of conspiring witnesses. Rav Ashi said: 
The halakha is in accordance with the opinion of Abaye" with regard 
to retroactive disqualification of conspiring witnesses. The Gemara 
provides a principle: And in disputes between Abaye and Rava the 
halakha is in accordance with the opinion of Rava, except for six 
cases in which the halakha is in accordance with the opinion of 
Abaye. They are: In the cases represented by the mnemonic yod-ayin- 
lamed kuf-gimmel-mem. These halakhot are the following: Unknown 
despair [ye’ush]; conspiring witness [eidim] who are disqualified 
retroactively; a side post [lehi] standing alone; betrothal [kiddushin] 
that is not given to consummation; revealing intent with a bill of 
divorce [get]; and an apostate [mumar] who sins rebelliously. 


The Gemara asks a question with regard to Abaye’s opinion from that 
which we learned in the mishna: If one stole an ox or a sheep, as 

established based on the testimony of two witnesses, and he slaugh- 
tered the animal or sold it, also based on the testimony of the same 

witnesses, and these witnesses were found to be conspiring wit- 
nesses, these conspiring witnesses pay everything, including the 

fourfold or fivefold payment. 


The Gemara explains the question: What, is it not referring to a case 

in which the events occurred in the following sequence: The wit- 
nesses testified concerning the theft of the animal, and then testi- 
fied concerning the animal's slaughter. And subsequently they were 

rendered conspiring witnesses for their testimony concerning the 

theft, and then they were rendered conspiring witnesses for their 
testimony concerning the slaughter. 


HALAKHA 


The halakha is in accordance with the opinion of Abaye — xoan 
KT IMA: A conspiring witness is disqualified by Torah law from 
providing testimony in the future, even if the case in which he 
conspired involved a monetary issue and he pays the monetary 


penalty involved. This disqualification goes into effect from the time 
he provides his testimony in court, in accordance with the opinion 
of Abaye (Rambam Sefer Shofetim, Hilkhot Edut 10:4; Shulhan Arukh, 
Hoshen Mishpat 34:8). 


NOTES 


Two about one, etc. — ^13) anh yan: In this case, there 
are a total of four witnesses who undermine the 
testimony of the first pair of witnesses, two for each 
witness, and the Gemara indicates that disqualifica- 
tion of the first pair of witnesses one at a time is not 
considered a novelty. Josafot ask: There is a principle 
with regard to testimony that no greater credibility 
is granted to a larger set of witnesses than to a small 
set. If so, the fact that the united testimony of the 
first set of witnesses is deemed not credible due to 
the testimony of the other two sets is a novelty. They 
explain that this refers to a situation where the first 
two witnesses described the event from different 
vantage points and were not even aware of each 
other's existence. In this case they are not considered 
a single set of witnesses, but two separate witnesses 
whose testimonies happen to correspond in such 
a manner that they can join to form a single valid 
testimony. Since they are considered individual 
witnesses, it is reasonable to say that each one's 
testimony can be negated by two other witnesses. 
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BACKGROUND 


Testimony that was partially invalidated is entirely invali- 
dated - alia nova mnypn mbvaw my: If witnesses were 
disqualified with regard to part of their testimony, some 
Sages maintain that this invalidates all the testimony they 
presented, as they have been proven to lack the integrity 
required for giving testimony. Others hold that it invalidates 
he rest of the testimony only if it was given concomitantly, 
as indicated in the Gemara, in which case all the testimony is 
considered a single testimony. Some authorities distinguish 
between conspiring witnesses, who are entirely disquali- 
fied, and contradicted witnesses, who are not necessarily 
disqualified but whose testimony cannot be accepted on 
his matter. The testimony of these witnesses with regard 
o other matters remains valid. 
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And if it enters your mind to say, in accordance with the opinion 
of Abaye, that a conspiring witness is disqualified retroactively 
from the time he provided his testimony, then with regard to these 

witnesses, once they are rendered conspiring witnesses con- 
cerning the theft, the matter becomes clarified retroactively that 
when they testified concerning the slaughter they were disquali- 
fied to serve as witnesses. Consequently, that testimony should be 
rejected. Why, then, must they pay the fourfold or fivefold 
payment for their testimony concerning the animal's slaughter? 


The Sages say in response: With what are we dealing here? We 
are dealing with a case where the events did not happen in this 
sequence. Rather, the witnesses were first rendered conspiring 
witnesses with regard to their testimony concerning the animal's 
slaughter, and only afterward were they rendered conspiring 
witnesses with regard to the theft. 


The Sages say, in rejection of this answer: Ultimately, when they 
are subsequently rendered conspiring witnesses with regard 
to their testimony concerning the theft, the matter becomes 
clarified retroactively that when they testified concerning the 
slaughter they were disqualified from providing testimony. Why, 
then, must they pay the fourfold or fivefold payment for their 
testimony concerning the animal's slaughter? 


The Gemara gives its final answer: And the halakha is in accor- 
dance with the opinion of Abaye, since the mishna can be explained 
as discussing a case where the witnesses testified concerning 
the theft of the animal and its slaughter at the same time, and 
afterward they were rendered conspiring witnesses with regard 
to testimony about both matters. Therefore, even if the disqualifi- 
cation of these witnesses is established retroactively, they were not 
disqualified when they provided their single testimony concerning 
the theft and the slaughter. 


The Gemara proposes: Let us say that the dispute between Abaye 
and Rava is parallel to a dispute between tanna’im. As it is taught 
in a baraita: In a case where there were two witnesses testifying 
against someone, claiming that he stole an animal, and they sub- 
sequently testify against him that he slaughtered the animal, and 
they were rendered conspiring witnesses only with regard to 
their testimony concerning the theft, the halakha is in accordance 
with the principle that testimony that was partially invalidated 
is entirely invalidated. In other words, the testimony concerning 
the slaughter of the animal is null and void, as there is no longer 
any testimony that the animal was ever stolen. Therefore, the wit- 
nesses pay the double payment for having attempted to cause the 
alleged thief to pay that amount, while the accused is entirely 
exempt. 


But if they were rendered conspiring witnesses only with regard 
to their testimony concerning the slaughter, their testimony 
about the theft remains valid. Consequently, the thief pays the 
double payment, and the witnesses pay a twofold or threefold 
payment for having attempted to cause the thief to pay this 
amount, which is the fine for slaughter or sale beyond his double 


payment. 


The baraita continues: Rabbi Yosei said: In what case is this 
statement said? It is said when the theft and the slaughter were 
established by two separate testimonies. But if these matters 
were established by one single testimony, then even if they were 
rendered conspiring witnesses with regard to the testimony con- 
cerning the slaughter, the halakha is in accordance with the prin- 
ciple that testimony that was partially invalidated is entirely 
invalidated.” When the testimony concerning the slaughter is 
invalidated the testimony concerning the theft is likewise negated, 
and the alleged thief is not required to pay the double payment. 
This concludes the baraita. 
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The Gemara analyzes Rabbi Yosei’s statement. What did Rabbi 
Yosei mean when he said: By two separate testimonies, and what 
did he mean when he said: By one single testimony? If we say that 
the phrase: By two separate testimonies, means literally by two 
separate testimonies, i.e., by two separate sets of witnesses, one of 
which testifies concerning the theft while the other testifies con- 
cerning the slaughter, this would mean that the expression: By one 
single testimony, means by one set of witnesses that testifies to 
both the theft and the slaughter, one matter after the other. 


And if so, when Rabbi Yosei then says that the facts are established 
by one testimony, he meant one set of witnesses testifying about 
both matters, one matter after the other, i.e., that they testify 
concerning the theft and then testify concerning the slaughter. 
Therefore, when they are rendered conspiring witnesses only 
with regard to the slaughter, the halakha is determined in 
accordance with the principle that testimony that was partially 
invalidated is entirely invalidated. And consequently Rabbi Yosei 
would maintain that they are considered to have been rendered 
conspiring witnesses concerning the theft as well. The Gemara 
asks: From where would this be derived? Why should the earlier 
testimony about the theft be negated by their status as conspiring 
witnesses from the later testimony concerning the slaughter? 


Rather, is it not the case that when Rabbi Yosei said: By two testi- 
monies, he meant: By a single testimony that is similar to two 
testimonies. And what is that? It is one set of witnesses who 
testify about both the theft and the slaughter, one matter after 
the other, at two separate times. But if these matters were estab- 
lished by one single testimony, when the witnesses testified about 
both matters at the same time, Rabbi Yosei concedes that these 
are not considered two separate testimonies, despite the fact that 
they refer to two different events. 


The Gemara continues to analyze the dispute between Rabbi Yosei 
and the Rabbis: The amora’im discussing this matter assumed that 
according to everyone, i.e., both Rabbi Yosei and the Rabbis, if a 
witness pauses briefly in his testimony and then continues to testify, 
it is considered one long testimony. This is in accordance with the 
principle that the legal status of a pause or retraction within the 
time required for speaking a short phrase is like that of continuous 
speech."® Therefore, the two testimonies, the one concerning the 
theft and the one concerning the slaughter, are considered a single 
testimony. 


The Gemara asks with regard to the above: What, is it not with 
regard to this that Rabbi Yosei and the Rabbis disagree? As the 
Rabbis maintain, like Rava, that a conspiring witness is disquali- 
fied from here on, i.e., from when he is rendered a conspiring 
witness. And since it was only from that time, when the other 
witnesses testify about them, that they are rendered conspiring 
witnesses, it is only with regard to their testimony concerning 
the animal's slaughter that they are rendered conspiring wit- 
nesses, whereas concerning the theft itself they are not rendered 
conspiring witnesses. 


The legal status of a pause or retraction within the time 
required for speaking a short phrase is like that of continuous 
speech — 131 112973 VD Jin: A pause that is not considered 
to be an interruption in continuous speech is defined as one 
that is no longer than the time it takes to say: Peace be upon 
you my rabbi. The Ramban states, citing Rabbeinu Tam, that 
the Sages instituted this halakha so that if one encounters his 


BACKGROUND 


teacher when he wishes to retract a statement he just made, he 
can greet him first and subsequently issue his retraction. The 
Ran does not accept this explanation, as it indicates that this 
halakha is by rabbinic law, whereas in various cases, e.g., Vows, 
this time period applies even with regard to matters of Torah law. 
He therefore explains that a person generally intends to allow 
himself to change his mind within a short period after speaking. 


HALAKHA 


The legal status of a pause or retraction within the 
time required for speaking a short phrase is like that 
of continuous speech — 737 13°73 127173 Tin: If one 
issues a statement and within the time it takes to say: 
Peace be upon you my rabbi, he retracts or changes an 
aspect of his declaration, the second statement overrides 
he first. There are certain exceptions to this principle: 
Blasphemy, verbal acceptance of a false deity, betrothal 
of a woman, and divorce of one’s wife. In all these cases 
here is no possibility of retraction after the original state- 
ment, even within the aforementioned time frame (Ram- 
bam Sefer Hafla‘a, Hilkhot Shevuot 2:18 and Sefer Shofetim, 
Hilkhot Edut 20:3; Shulhan Arukh, Yoreh De‘a 234:31-33, 
340:24 and Hoshen Mishpat 29:1, 281:7). 
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NOTES 

They are rendered conspiring witnesses concerning 
the theft as well — Maat %2) iy) yay: Rashi points 
out that the Gemara does not mean they have the 
actual status of conspiring witnesses concerning the 
theft. Rather, the Gemara means that their testimony 
about the theft is invalid because it is considered a single 
testimony together with the testimony concerning the 
slaughter. 
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And Rabbi Yosei holds, like Abaye, that a conspiring witness is dis- 
qualified retroactively, from when he provided his testimony. And 

consequently, since they are disqualified immediately when they 
testify, if they are rendered conspiring witnesses concerning the 

slaughter they are rendered conspiring witnesses concerning the 

theft as well," as the legal status of a pause or retraction within the 

time required for speaking a short phrase is like that of continuous 

speech, i.e., the two testimonies are considered one unit. 


The Sages say, in rejection of this opinion: If it were accepted that the 

legal status of a pause or retraction within the time required for speak- 
ing a short phrase is like that of continuous speech, everyone would 

agree that the witnesses are disqualified retroactively, and their testi- 
mony with regard to the theft would also be negated. But here they 
disagree about that very issue, i.e., whether the legal status of a pause 

or retraction within the time required for speaking a short phrase is 

like that of continuous speech. The Rabbis maintain that if the pause 

is within the time required for speaking a short phrase, then the two 

aspects of the testimony provided by the witnesses 


are not like one testimony of continuous speech, but are considered 
separate testimonies, and therefore the testimony concerning the theft 
remains valid. And Rabbi Yosei maintains that the legal status of a 
pause within the time required for speaking a short phrase is like that 
of continuous speech, and therefore the testimony about the theft is 
disqualified together with the testimony concerning the slaughter. 


The Gemara asks: But does Rabbi Yosei really maintain that the 
legal status of a statement interrupted or retracted within the time 
required for speaking a short phrase is like that of continuous 
speech? But didn’t we learn otherwise in a mishna (Temura 25b): 
If one designates an animal by saying: This animal is hereby a sub- 
stitute’ for a burnt-offering, a substitute for a peace-offering," he 
has issued two contradictory statements and therefore this animal 
is considered a substitute for a burnt-offering, i.e., only the first part 
of his statement is accepted. This is the statement of Rabbi Meir. 


BACKGROUND 


Substitution — mman: The possibility of substitution is mentioned 
in the Torah (Leviticus 27:10), and tractate Jemura focuses on its 
halakhot. The main features of this concept are as follows: The 
Torah renders it prohibited to substitute any animal, whether 
whole or blemished, for an animal designated as an offering. One 
who does so violates a prohibition and is liable to receive the pun- 
ishment of lashes. Nevertheless, despite the fact that substituting 
an animal for an offering is prohibited, if an act of substitution is 
performed, the second animal does acquire a measure of sanctity, 
while the animal initially designated as an offering also remains 


This animal is hereby a substitute for a burnt-offering, a sub- 
stitute for a peace-offering — ony nan mip nma: Ina 
case where one says: This animal is hereby a substitute for a 
burnt-offering and a substitute for a peace-offering, if his inten- 
tion from the outset was that the animal should be a substitute 
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HALAKHA 


sacred. All animals can be used as substitutes, whether they are 
whole or blemished, and the animal designated as a substitute 
can never be worked or redeemed. The fate of the substitute 
varies with the particular type of offering. In some instances, 
such as a substitute for a sin-offering, the animal is left to die. In 
other cases, such as that of a guilt-offering, the animal is put out 
to graze until it becomes blemished. Lastly, some substitutes, 
e.g, that of a peace-offering, are consecrated in addition to the 
original offering. 


for both types of offerings, his statement stands. The halakha is 
in accordance with the opinion of Rabbi Yosei, as his rulings are 
followed in his disputes with Rabbi Meir (Rambam Sefer Korbanot, 
Hilkhot Temura 2:4). 
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Rabbi Yosei says: If he intended this outcome from the outset, 
that the animal should serve both as the substitute of a burnt- 
offering and as the substitute of a peace-offering, since it is impos- 
sible for one to call it by two names at once, i.e., the only way he 
can make his intent known is by issuing these two apparently con- 
tradictory declarations consecutively, his statement stands,‘ and 
the animal has the status of both a substitute for a burnt-offering 
and a substitute for a peace-offering. But ifhe said: This animal is 
a substitute for a burnt-offering and then changed his mind and 
said: A substitute for a peace-offering, it is a substitute for a 
burnt-offering. 


And we discussed this ruling: If he changed his mind before say- 
ing: A substitute for a peace-offering, it is obvious that he cannot 
remove the status he already applied to the animal, and the animal 
certainly remains a substitute for a burnt-offering. Rabbi Yosei 
would not have issued such an obvious ruling. 


And Rav Pappa said in response to this question: We are speaking 
of a case where the individual changed his mind within the time 
required for speaking" a short phrase. Rabbi Yosei holds that 
when one adds to a statement after a pause, even if the addition was 
made within a short time, it is considered a separate statement, 
which does not reverse the initial declaration. This contradicts the 
explanation given for the baraita cited above, according to which 
Rabbi Yosei maintains that when one adds to an existing statement 
within the time required for speaking a short phrase it is considered 
continuous speech. 


The Sages say in response: There are two time frames that are 
referred to as being within the time required for speaking" a short 
phrase. One is the time required for a student to greet a rabbi," 
and the other one is the time required for the rabbi to greet a 
student. When does Rabbi Yosei hold that a statement added 
within the time required for speaking a short phrase is not consid- 
ered continuous speech? When the words are added within the 
time required for a student to greet his rabbi using the phrase: 
Peace be upon you, my rabbi and teacher, as that is a long pause. 
By contrast, ifthe statement is added within the shorter time frame 
required for the rabbi to greet his student: Peace be upon you, 
Rabbi Yosei is of the opinion that the added words constitute 
speech that is continuous with the original statement. 


§ Rava says: Witnesses to a capital crime who were first contra- 
dicted by two other witnesses, and ultimately they, the first set of 
witnesses, were rendered conspiring witnesses," are killed, in 
accordance with the punishment for conspiring witnesses involved 
in a capital case, despite the fact that their testimony was already 
disqualified prior to the discovery of their conspiracy. The reason 
is that the contradiction of testimony is the start of determining 
that testimony is conspiring testimony, only the process has not 
yet been completed at the time of the contradiction. 


NOTES 


His statement stands — p3» ¥137: This animal is treated in 
the following manner: It is put out to pasture until it develops 
a blemish, at which point it may be sold. Half of the proceeds 
from the sale are used to procure a burnt-offering while the 
other half goes toward the purchase of a peace-offering 
(Rashi). 


The time required for a student to greet a rabbi, etc. — 
^D) ab win myw: Some claim that the statement quoted 
in the Gemara: Peace be upon you, my rabbi and teacher, is 
exact, i.e. the maximum amount of pause is the time required 
for the recitation of these four Hebrew words. Others main- 
tain that the maximum pause is actually the amount of time 


required to say just the three Hebrew words: Peace be upon 
you, my rabbi. 

Some early commentaries cite the following reason for this 
particular choice of time measurement. When one is engaged 
in an activity or is speaking and his rabbi or student suddenly 
passes by, it is considered appropriate for him to stop what 
he is doing to deliver these words of greeting. Since this is not 
considered an interruption, it may be inferred that any pause 
of comparable length is likewise not an interruption (Rabbeinu 
Tam, Sefer HaYashar). Others maintain that these words are 
merely a random example of a short period of time, during 
which is it acceptable for an average person to retract or alter 
what he has just said (Ran on Nedarim 87a). 


HALAKHA 


He changed his mind within the time required for speak- 
ing - 12779 Jina po: In the case mentioned above, if his 
initial intent was to say merely: A substitute for a burnt-offering, 
and afterward he changed his mind and said: A substitute 
for a peace-offering, even if he retracted his first statement 
within the time required for speaking a short phrase, the first 
expression is binding, and the animal is considered a substitute 
only for a burnt-offering. The halakha is in accordance with the 
opinion of Rabbi Yosei, as stated in tractate Temura (25b), that 
one cannot retract a statement of consecration. The Rosh rules 
that any change of heart that occurs within the time required 
for speaking a short phrase is considered a continuation of the 
original speech and consequently a valid retraction, except 
with regard to statements concerning idol worship, blasphemy, 
betrothal, and divorce (Rambam Sefer Korbanot, Hilkhot Temura 
2:4 and Sefer Avoda, Hilkhot Ma‘aseh HaKorbanot 15:1). 


Within the time required for speaking — 1137 "13 Jin: The 
time during which one’s additional words are considered a 
continuation of his previous statement is the amount of time 
that it takes a student to greet his rabbi, by saying: Peace be 
upon you, my rabbi (Rambam Sefer HaMadda, Hilkhot Talmud 
Torah 5:5; Sefer Hafla‘a, Hilkhot Shevuot 2:17-19; and Sefer 
Shofetim, Hilkhot Edut 20:3; Shulhan Arukh, Yoreh De‘a 242:16). 


Were first contradicted and ultimately they were rendered 
conspiring witnesses — V371 aio Wwa: Witnesses who 
were first contradicted by other witnesses and subsequently 
rendered conspiring witnesses are subject to the punishment 
of conspiring witnesses, as the contradiction of testimony is 
the start of determining that testimony is conspiring testi- 
mony, in accordance with the opinion of Rava (Rambam Sefer 
Shofetim, Hilkhot Edut 18:4; Tur, Hoshen Mishpat 38). 
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BACKGROUND 


He blinded his slave's eye and knocked out his tooth - 
ivt ny Yam iTV py nx KaD: The Torah states that a 
Canaanite slave remains the permanent property of his 
owner and he may not release him (Leviticus 25:46). Never- 
theless, if the owner caused certain types of injuries to 
his slave, e.g., blinding him in one eye or knocking out a 
tooth, the slave is automatically emancipated. There are 
twenty-four limbs whose loss causes a slave to be emanci- 
pated. These are enumerated in tractates Nega’im (6:7) and 
Kiddushin (25a). 


NOTES 

As that is what the master says — {3 Wik JIT Tw: If a 
master both blinds an eye and knocks out a tooth of his 
Canaanite slave, the slave gains his freedom as a result of the 
first injury (see Exodus 21:26-27). Subsequently, as a freeman, 
he receives monetary compensation for the second injury. 
The value of an eye is substantially greater than that of a 
tooth. Therefore, the master would prefer the testimony of 
the witnesses who say that he caused damage to his eye 
first, rather than those who claim the reverse. 
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Rava said: From where do I say that this is so? As it is taught 
in a baraita (Tosefta, Makkot 1:3) that if witnesses say: We testify 
with regard to so-and-so that he blinded his Canaanite slave's eye 
and afterward knocked out his tooth,’ and therefore the master is 
obligated to pay him compensation for the value of his tooth, as 
that is what the master says," i.e., this testimony is advantageous to 
the master, and subsequently they were found to be conspiring 
witnesses, they pay the value of an eye to the slave. 


Rava explains that the baraita as written is problematic: What are 
the circumstances of this case? If we say that it is exactly as it is 
taught in the baraita, i.e., that there is no other set of witnesses 
other than those whose statement is quoted in the baraita and the 
opposing set of witnesses who establish them as conspiring wit- 
nesses, several problems arise: First, why should they pay the value 
of an eye to the slave? After emancipating him by testifying that 
his master has blinded him, should they be required to pay him 
the value of his eye? 


And furthermore, they should be required to pay the value of 
the entire slave to the master, as they intended to cause him to 
lose ownership of his slave through their false testimony. And 
furthermore, why does the baraita say: As that is what the master 
says, i.e., this testimony is advantageous to the master. Is it really 
satisfactory to the master that his slave be emancipated as a result 
of this testimony? 


Rather, it must be that this case involves another, competing, testi- 
mony that is not mentioned in the baraita. Is it not correct to say 
that the baraita is dealing with a case where prior to the testimonies 
mentioned in the baraita two other witnesses came and said: The 
master first knocked out the slave's tooth and then blinded his eye, 
in which case the master is required to emancipate the slave and 
also to give him the value of his eye; and then an intermediate set 
of two witnesses came and said the testimony quoted in the baraita, 
that first the master blinded the slave’s eye and then knocked out 
his tooth? According to this account the master would still be 
required to emancipate the slave, but he would be required to give 
him only the value of his tooth, which is much less than the value 
of an eye. In this case the testimony of the first set of witnesses 
contradicts the testimony of the intermediate ones. 


And this is the meaning of the clause: As that is what the master 
says, i.e., this testimony is advantageous to the master. It means that 
what the intermediate witnesses say, i.e., that he owes the value of a 
tooth, is satisfactory to him, as according to the claim of the first 
set, he owes the value of an eye. Since there are now contradictory 
testimonies, the testimony stating the claim of a loss of lesser value 
is accepted, and in that case the master would have to pay the slave 
only for the value of his tooth, in addition to emancipating him. This 
judgment corresponds exactly to the testimony of the intermediate 
set of witnesses. 


And the baraita subsequently teaches: And then the intermediate 
set of witnesses were found to be conspiring witnesses, as a third 
set of witnesses testified that the intermediate set was not at the 
scene of the incident at all. Therefore, the intermediate set of wit- 
nesses pays the value of an eye to the slave less the value of a tooth, 
as this is the amount of monetary damage the slave stood to incur 
as a result of their testimony. 


Rava concludes his proof: Learn from the baraita that the contra- 
diction of testimony is the start of determining that testimony is 

conspiring testimony. Although the testimony of the intermediate 

set of witnesses had already been contradicted before it was shown 

to be conspiring testimony, nevertheless, they can still be estab- 
lished as conspiring witness at that later stage, which means that they 
must pay an amount equivalent to the loss they were attempting to 

cause through their testimony. 
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Abaye said: No. There is another possible interpretation for the 
baraita, which answers the questions raised above and yet does 
not serve as proof for Rava’s opinion. According to this interpre- 
tation, the contradictory testimony was given after, not before, 
the testimony mentioned in the baraita. 


It is possible that the baraita is discussing a case where a second 

set of witnesses both reversed the order of events, by testifying 

that the tooth was knocked out before the blinding of the eye, and 

at the same time rendered the first set witnesses as conspiring 

witnesses, by testifying that those original witnesses were not at 

the scene of the supposed events they claimed to have witnessed. 
It can be argued, albeit in a far-fetched manner, that the testimony 
of the first set of witnesses is considered to be to the master’s 

advantage even at this stage, because he knows what really hap- 
pened, as reflected in the testimony of the later witnesses. Accord- 
ingly, Rava maintains that there are a total of three sets of wit- 
nesses in the case of the baraita, while Abaye says that there are 

only two sets. 


Abaye elaborates: From where do I say that my interpretation of 
the baraita is correct? 


From the fact that the latter clause of the baraita states a ruling 

with regard to a case in which the second set of witnesses both 

reverses the order of events and renders the first pair as conspir- 
ing witnesses, it may be inferred that the first case as well, in 

parallel fashion, states a ruling with regard to a case in which the 

second set of witnesses both reverses the order of events and 

renders the first pair as conspiring witnesses. 


This is as it teaches in the latter clause of the baraita, that if wit- 
nesses say: We testify with regard to so-and-so that he knocked 
out his Canaanite slave’s tooth and afterward blinded his eye, 
which requires the master to emancipate him and compensate 
him for the value ofhis eye, as that is what the slave says, i.e., this 
testimony is advantageous to the slave, and subsequently they 
were found to be conspiring witnesses, they pay the value of 
an eye to the master. 


Abaye analyzes this clause of the baraita: What are the circum- 
stances of this case? Ifit is speaking ofa situation where the latter 
set of witnesses, who attested that the first set of witnesses 
were conspiring witnesses, do not concede that there was any 
injury at all inflicted on the slave by his master, then there is no 
testimony to confirm that those injuries were inflicted other than 
that given by the witnesses who were shown to be conspiring 
witnesses. Consequently, they should be required to pay the 
entire value of the slave to the master, as this is the amount of 
monetary damage the master stood to incur as a result of their 
false testimony. 


Rather, it is obvious that all of them, i.e., both the first set of 
witnesses and the latter set, concede with regard to the injury 
inflicted on the slave by the master. They both agree that the 
master both blinded the slave’s eye and knocked out his tooth and 
therefore is obligated to emancipate him. They disagree concern- 
ing only the order of events. The first set of witnesses said that the 
tooth injury occurred first and the eye injury occurred afterward. 
Consequently, they sought to require the master to emancipate 
the slave and compensate him for the eye injury. 
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NOTES 


And they reversed and they rendered the first pair con- 
spiring witnesses — 113%) (VIN KPT: It is impossible to 
explain this latter clause of the baraita as involving three sets of 
witnesses in a manner parallel to Rava's explanation of the first 
clause. The hypothetical case would be as follows: A first set of 
witnesses testifies that the master initially inflicted an eye injury 
and then a tooth injury, which means that the master must 
emancipate the slave and compensate him for the value of his 
ooth. An intermediate set testifies that the tooth injury pre- 
ceded the eye injury, requiring the master to emancipate the 
slave and to compensate him for the value of his eye. Since the 
estimony of the intermediate set of witnesses contradicts that 
of the first set, the testimony that results in the master's paying 
or the injury of lesser monetary value would be accepted, 
which in this case is the version that the eye injury occurred 
first. If so, the testimony of the intermediate set of witnesses 
had no effect at all on the judgment as it stood after the testi- 
mony of the first set. Ultimately, a third set of witnesses arrives 
and testifies that the intermediate set were not at the scene of 
he purported events, rendering them conspiring witnesses. 

The problem with this interpretation is that there is a 
principle that conspiring witnesses are not punished if their 
estimony did not lead to a verdict in court. Since in this case 
he testimony of the intermediate set of witnesses had no 
effect on the judgment, they would not incur any punishment 
at all, even if they were rendered conspiring witnesses. Rava 
would agree that the case of the latter clause of the baraita 
involves merely two sets of witnesses, with the second set both 
contradicting the first set and rendering the first set conspiring 
witnesses. Abaye's argument is that since the latter clause of 
the baraita must be interpreted in this fashion, it is reasonable 
to assume that the first clause should be interpreted in a similar 
manner (Rashi). 


As the man was not yet liable - a»m xb K DNT: 
Although the actions for which the master must pay compen- 
sation had already occurred before the testimony, the Gemara 
states that he has no liability as of yet. Rashi explains that this 
is because one who admits that he has performed an act that 
is punishable by a fine is not required to pay that fine. As long 
as no testimony has been submitted against the guilty party 
he can avoid liability by admitting his guilt. Others explain that 
unlike in the case of debts and monetary obligations, one is not 
considered to owe the fine at all, even after he has committed 
the punishable act. Since a fine by definition is not commen- 
surate with one’s actions, he is liable to pay the fine only when 
a court sentences him to do so (Josafot). 


HALAKHA 


Should still be required to pay the entire value of the slave, 
etc. = 131 Tay wha mT HDX: Two witnesses testify that a 
man committed murder on a particular day in a particular 
place. Subsequently, two other witnesses render the first set 
conspiring witnesses, by testifying that those witnesses were in 
a different place at the time of the purported crime. Even if the 
second set of witnesses add that the accused did in fact com- 
mit the murder on a different day, the conspiring witnesses are 
liable to receive court-imposed capital punishment, even if that 
different day is earlier than the day claimed by the conspiring 
witnesses. The reason is that at the time they submitted their 
testimony the accused had not yet been convicted (Rambam 
Sefer Shofetim, Hilkhot Edut 19:2). 


That the master had already stood trial — pta tay: Two 
witnesses testify that a certain person was convicted of a 
capital crime by a particular court on a particular day, and 
subsequently other witnesses render the first set of witnesses 
conspiring witnesses, i.e., they testify that those witnesses 
were in a different place at the time of the purported convic- 
tion. If the second set of witnesses adds that the accused was 
convicted on a previous day, the conspiring witnesses are 
not punished. The reason is that the accused was already a 
convicted man at the time when these witnesses submitted 
their testimony (Rambam Sefer Shofetim, Hilkhot Edut 19:2). 
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And the second set of witnesses reversed the order of events in 
their testimony, saying that the eye injury took place first, and 
in the same testimony, they rendered the first pair conspiring 
witnesses," by testifying that they were not present when the 
events occurred. Since the latter clause of the baraita must be 
interpreted in this manner, it stands to reason that the first case 
should be explained similarly. 


The Gemara analyzes Abaye’s interpretation of the baraita: And 
what are the circumstances of the case? The second set of wit- 
nesses, who are deemed credible, have established that the injuries 
did not take place on the date reported by the first set of witnesses. 
According to their testimony, when did the injuries take place? If 
the latter witnesses postdated the events, by testifying that the 
injuries were actually inflicted at a later stage than that mentioned 
by the first set of witnesses, the first set of witnesses should still be 
required to pay the full value ofa slave to the master. 


The reason the first set of witnesses should be liable is that when 
they sought to impose liability upon the man, i.e., the master, 
this man was not yet burdened with any liability. When the first 
set of witnesses testified about the injuries, the master was not 
yet obligated to emancipate his slave or pay damages. ‘Therefore, 
these conspiring witnesses should be required to pay these sums, 
which they had sought to impose on the master. Rather, it must 
be that the latter set of witnesses predated the time of the injuries, 
by testifying that they were inflicted at an earlier date than that 
attested to by the first set of witnesses. 


The Gemara continues to analyze the case: And if the baraita is 
referring to a case where the master had not yet stood trial for 
having injured his slave when the first set of witnesses submitted 
their testimony, those witnesses should still be required to pay 
the entire value of the slave" to the master, as at the time of 
their testimony the man, i.e., the master, was not yet liable." The 
first set of witnesses sought to render the master liable at a time 
when he was exempt from liability, and therefore they should be 
obligated to pay him the full value of the slave. 


Rather, it must be that the master had already stood trial" for 
having inflicted these injuries, and had been sentenced by the court 
to emancipate the slave for the first injury and pay him for the 
second injury. Then, the master evaded payment, and was subse- 
quently brought before another court, where witnesses testified 
that the first court had established liability for knocking out the 
tooth first and then blinding the slave's eye. This testimony was 
subsequently rendered conspiring testimony by a second set of 
witnesses, who testified both that the first set of witnesses was 
not at the scene of the first trial and that the results of the trial 
were actually reversed, i.e., the master’s liability was for blinding 
the eye first and then for knocking out the tooth. Since the first 
set of witnesses, who were rendered conspiring witnesses, sought 
to increase the master’s liability payment from that of the value 
of a tooth to that of an eye, they must pay the value of an eye to 
the master. 


Rava sought to infer from this baraita to his opinion that contra- 
diction of testimony is the start of determining that testimony is 
conspiring testimony. Rav Aha, son of Rav Ika, said to Rav Ashi: 
From which case in the baraita is the inference of Rava? If we say 
that his inference is from the first clause, this is difficult. In the 
case of the first clause, if it involves three sets of witnesses, as 
claimed by Rava, is the intermediate set of witnesses contradicted 
and rejected before they are established as conspiring witnesses? 
The first set of witnesses testified that the eye injury took place after 
the tooth injury, whereas the intermediate set of witnesses reversed 
the order. If so, the intermediate set of witnesses sought to lower 
the master’s payment from the value of an eye to that of a tooth. 
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Rav Aha continues: Since if the second set of witnesses would not 
have been rendered conspiring witnesses, the testimony would 
have been established in accordance with their statement, as the 
judgment would have been decided in accordance with their tes- 
timony. The reason their testimony would have determined the 
ruling is that one hundred dinars is subsumed within two hundred, 
i.e., testimony concerning a large sum includes testimony concerning 
a smaller sum. 


Rav Aha continues: Therefore, it is the first set of witnesses, who 
testified that the eye injury occurred last, whose testimony would 
be considered contradicted and rejected, whereas the testimony 
of the intermediate set of witnesses would not be considered 
contradicted at all, as it is accepted in full. If so, this is not a case 
of witnesses who were rejected due to contradiction and then 
subsequently rendered conspiring witnesses. 


Rav Ashi said to Rav Aha in response: Rava maintains that from 
the fact that the ruling of the first clause of the baraita is stated with 
regard to a case involving three sets of witnesses, it is logical to 
assume that the ruling of the latter clause is also stated with regard 
to a case involving three sets of witnesses, and Rava infers his ruling 
from the latter clause. 


Rava explains that the latter clause is referring to a case where two 
witnesses, i.e., the ones mentioned in the baraita, come and say: The 
master knocked out the slave’s tooth and afterward blinded his eye, 
and the court ruled its judgment in accordance with their state- 
ment, obligating the master to emancipate his slave and compensate 
him for the value of his eye. 


And subsequently two other witnesses, who were not mentioned in 
the baraita, come and say that the events were reversed: First the 
master blinded his slave’s eye and then he knocked out his tooth, 
so that they contradict the testimony of those first witnesses. At 
this point the master is obligated to emancipate his slave and pay 
him only the value of his tooth, as this much was required of him 
according to both sets of witnesses. And then the first pair were 
found to be conspiring witnesses. Therefore, as the baraita states, 
the first set of witnesses pays the value of an eye to the master, less 
the value of a tooth. 


Rava reaches his conclusion based on the following reasoning: And 
if it enters your mind that the contradiction of testimony is not 
the start of determining that testimony is conspiring testimony, 
and witnesses who were first contradicted and then rendered con- 
spiring witnesses are not punished as conspiring witnesses, why 
must these witnesses pay? They were already contradicted from 
the outset, before they were shown to be conspiring witnesses. 
Rather, conclude from the latter clause of the baraita that the con- 
tradiction of testimony is the start of determining that testimony 
is conspiring testimony.’ 


And how could Abaye, who disagrees with Rava, refute this proof? 
He could say to you: Granted, it is impossible to interpret the 
first clause without the supposition that there are three sets of 
witnesses involved. The reason is that it is taught with regard to that 
first clause: As that is what the master says, i.e., this testimony is 
satisfactory to the master. The only testimony recorded in the baraita 
is that the master blinded the slave's eye and then knocked out his 
tooth. Why would this be considered satisfactory to the master? It 
must therefore be assumed that this testimony was preceded by 
another one that was even less advantageous to the master. That 
testimony confirmed the injuries but placed the eye injury after the 
tooth injury, which involves greater liability for the master. Finally, 
a third set of witnesses must have arrived and rendered the inter- 
mediate set as conspiring witnesses, so that there are a total of three 
sets of witnesses. 


BACKGROUND 


Contradictory testimony and determining conspir- 
ing testimony - mamm mwns: There are several dif- 
ferences between these two forms of disqualifying 
the testimony of witnesses. A pair of witnesses are 
rendered conspiring witnesses if a second pair testi- 
fies that they could not have witnessed the events 
in question because they were not in the place 
where the incident purportedly transpired. Witnesses 
who are rendered conspiring witnesses receive the 
same punishment they sought to have imposed on 
the individual concerning whom they testified. In a 
case concerning contradictory testimony, two other 
witnesses simply state a different version of events. 
Although the first pair of witnesses is suspected of 
lying, they are not disqualified from testifying in other 
cases, and they receive no punishment. In this case, 
the testimony of each pair of witnesses carries equal 
weight; consequently, the two testimonies neutralize 
one another. 
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NOTES 


With regard to your claim the verse states, etc. - w3% py 
"11 NTP: The commentaries note that a Canaanite slave does 
not become emancipated as soon as his master inflicts an 
injury on one of his extremities. Rather, it is only upon the 
pronouncement of the court's judgment that the slave is 
emancipated. In light of this halakha it is difficult to under- 
stand why the master is obligated to compensate the slave for 
the second injury. After all, at the time this injury was inflicted 
he was still a slave, and a master does not incur monetary 
liability for injuring his slave (Rashba). The Rashba explains 
that once the court passes judgment the slave is considered 
emancipated retroactively. 
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But with regard to the latter clause, why do I need to explain it as 
referring to three sets of witnesses? If you say that it is because the 
baraita states concerning this case: As that is what the slave says, 
i.e, this testimony is satisfactory to the slave, this does not prove 
that there is another testimony, not mentioned in the baraita, that 
is less favorable to the slave than this one. 


The reason is that a slave would say anything, i.e., any form of 
testimony would be favorable to him, as it is satisfactory for him 
that he should be emancipated. The court’s acceptance of testi- 
mony confirming either order of events would result in his emanci- 
pation from slavery, and therefore both testimonies are satisfactory 
to him. Although there is a compelling reason to posit the existence 
of three sets of witnesses in the first clause, there is no justification 
to do so in the second clause, and therefore it should be explained 
as did Abaye, as discussing only two sets of witnesses. 


Rabbi Zeira objects to the basic assumption of the baraita that 
when a master inflicts two injuries upon his Canaanite slave he must 
indemnify the slave for the second injury. One can say instead that 
if the master blinded his slave’s eye, 


the slave should go free on account of his eye, and if he knocked 
out his tooth he should go free on account of his tooth, and if the 
master both blinded his eye and knocked out his tooth, the slave 
should go free on account of both his eye and his tooth, without 
the master having to pay damages for the loss of his tooth. 


Abaye said to him in response: With regard to your claim, the verse 

states:" “And if a man smites the eye of his slave or the eye of his 

maidservant and destroys it, he shall let him go free for his eye’s 

sake” (Exodus 21:26). The phrase “for his eye’s sake” indicates: But 

not for the sake of both his eye and his tooth." The same can be 

inferred from the subsequent verse: “And if he smites out his bond- 
man’s tooth or his bondwoman’s tooth, he shall let him go free for 

his tooth’s sake” (Exodus 21:27). The phrase “for his tooth’s sake” 
indicates: But not for the sake of both his eye and his tooth. 


The Gemara returns to Rava’s opinion that the contradiction of 
testimony is the start of determining that testimony is conspiring 
testimony. Rav Idi bar Avin said: We too can learn from the mishna 
that Rava’s claim is correct, as it teaches (72b): If one stole an ox or 
asheep, as established based on the testimony of two witnesses, and 
he subsequently slaughtered the animal or sold it, also based on 
the testimony of the same witnesses, and these witnesses were 
found to be conspiring witnesses, these conspiring witnesses must 
pay everything, i.e., not only the principal amount but also the 
fourfold or fivefold payment. 


What, is it not referring to a case where they testified concerning 
the theft and then testified concerning the slaughter, and they 
were subsequently rendered conspiring witnesses with regard 
to the theft and then were rendered conspiring witnesses with 
regard to the slaughter? 


HALAKHA 


But not for the sake of both his eye and his tooth - nnn x 
$91 ivy: If one intentionally strikes his Canaanite slave and 
in doing so causes the loss or loss of function of one of his 
twenty-four extremities, as enumerated in tractates Nega‘im 


(6:7) and Kiddushin (25a), the slave is immediately emancipated. 


If his former master injures him a second time, he must pay 
him damages for that second injury (Rambam Sefer Kinyan, 
Hilkhot Avadim 5:14 and Ra‘avad and Kesef Mishne there, and 
Sefer Nezikin, Hilkhot Hovel UMazik 4:11; Shulhan Arukh, Yoreh 
De‘a 267:39). 
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Rav Idi bar Avin states his inference: But once they were ren- 
dered conspiring witnesses with regard to the theft, their testi- 
mony with regard to the slaughter is in effect contradicted, i.e., 
nullified, as testimony concerning the slaughter of an animal 
without prior testimony establishing that the animal was stolen 
is meaningless. And yet the mishna teaches that the witnesses 
must pay everything. And if it enters your mind that the con- 
tradiction of testimony is not the start of determining that 
testimony is conspiring testimony, why should they pay a fine 
for lying about the slaughter? Their testimony concerning the 
slaughter was rendered irrelevant before it was established as 
conspiring testimony. Rather, must one not conclude from 
this mishna that the contradiction of testimony is the start of 
determining that testimony is conspiring testimony? 


The Sages say in refutation of this inference: With what are we 
dealing here? We are dealing with a case where the witnesses 
were rendered conspiring witnesses with regard to the slaugh- 
ter first, before they were rendered conspiring witnesses in their 
testimony concerning the theft itself. In this case, the testimony 
concerning the slaughter was not rendered irrelevant before it 
was rendered conspiring testimony. 


And this is a matter in the dispute between other amora’im, 
before Rava and Abaye discussed it. As it was stated: With regard 
to witnesses to a capital crime who were first contradicted by 
two other witnesses and ultimately were rendered conspiring 
witnesses, this is a matter of dispute between Rabbi Yohanan 
and Rabbi Elazar. One said: These witnesses are killed, like all 
conspiring witnesses in a capital case, as the contradiction of 
testimony is the start of determining that testimony is conspiring 
testimony, and one said: They are not killed. 


The Gemara suggests: It may be concluded that it is Rabbi 
Elazar who says they are not killed. As Rabbi Elazar says: 
Witnesses who were contradicted in a case involving the taking 
of a life, i.e., a capital case, are flogged™ for violating the prohi- 
bition: “You shall not bear false witness against your neighbor” 
(Exodus 20:13). 


And if it enters your mind that it is Rabbi Elazar who says 
that witnesses to a capital crime who were first contradicted and 
ultimately found to be conspiring witnesses are killed, why are 
they flogged in this case? There is always the possibility that 
they might be rendered conspiring witnesses, which would ren- 
der them liable to receive court-imposed capital punishment. 
Consequently, this is a case of a prohibition given as warning 
of liability for court-imposed capital punishment, and there 
is a principle that one is not flogged for violating any prohi- 
bition given as warning of liability for court-imposed capital 
punishment.“ 


HALAKHA 


Witnesses who were contradicted in a case involving 
taking a life are flogged - ppib waa wnang oy: Wit- 
nesses in a capital case who were contradicted but were not 
rendered conspiring witnesses are not flogged, even if they 
testify that someone had been murdered and the supposed 
victim subsequently appears in court. The reason is that pro- 
viding false testimony is a transgression that can be subject 
to the punishment of court-imposed capital punishment, and 
such a transgression can never result in the punishment of 
lashes. Nevertheless, the court may punish him with lashes 
for rebelliousness to the extent that they see fit. The halakha 
is in accordance with the opinion of Rabbi Yohanan and Rava, 


who maintain that the contradiction of testimony is the start 
of determining that testimony is conspiring testimony. Con- 
sequently, if the false witnesses are subsequently rendered 
conspiring witnesses they are sentenced to death, which is 
why this is a prohibition whose transgression can result in 
court-imposed capital punishment (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 18:6 and Kesef Mishne there). 


Any prohibition given as warning of liability for court- 
imposed capital punishment - nn mim) paw wd bs 
p1 ma: One is not flogged for transgressing any prohibition 
that can lead to court-imposed capital punishment (Rambam 
Sefer Shofetim, Hilkhot Sanhedrin 18:2). 


NOTES 


Witnesses who were contradicted in a case involving taking 
a life are flogged - pp wala wnae oy: The standard 
punishment for violating a prohibition is flogging. Neverthe- 
less, this does not apply to violations that do not involve an 
action. Since it is generally established that speaking does not 
constitute an action, why does Rabbi Elazar call for flogging 
in the case of false witnesses? Rashi explains that the Torah 
(Deuteronomy 25:1) indicates that the punishment of flogging is 
imposed in cases of conspiring testimony where it is impossible 
to “do to him as he had conspired to do to his brother” (Deuter- 
onomy 19:19). The Gemara in tractate Makkot (2b) explains that 
this principle applies to all cases in which a witness is shown 
beyond doubt to have lied in his testimony (see Ra’avad). 


Any prohibition given as warning of liability for court- 
imposed capital punishment - nn min) maw wb bs 
pt Ma: Although the violation of a prohibition is usually pun- 
ished with lashes, if a transgression of this kind could lead to 
capital punishment, lashes are not administered. This is how the 
concept is applied by the Gemara here. Josafot point out that 
elsewhere this principle is presented in a different manner: With 
regard to any prohibition that involves capital punishment, even 
if this can occur only in certain limited cases, the punishment 
of lashes is never applied to this prohibition in any situation at 
all. They further explain that the prohibition of: “You shall not 
bear false witness against your neighbor” (Exodus 20:13), is an 
exception, as the Gemara derives that there is sometimes a 
punishment of lashes for its violation (see Makkot 2b). 


Ty 1/1 pia: BAVA KAMMA ` PEREK VII ` 74B 


75 


This file may not be reproduced or distributed in any form without express permission from the publisher 


HALAKHA 


If one stole based on the testimony of two and he slaugh- 
tered, etc. — ^3) nap) ow »9 Sy a3: If two witnesses testify 
that someone stole an animal and a single witness testifies 
that the thief slaughtered or sold the animal, or if the thief 
himself admits that he slaughtered or sold the animal, the 
thief is liable to pay the double payment, but he is exempt 
from paying the fourfold or fivefold payment (Rambam Sefer 
Nezikin, Hilkhot Geneiva 3:7; Tur, Hoshen Mishpat 350). 


If one stole an animal and slaughtered it on Shabbat - 333 
nawa navy: If one stole an animal and slaughtered it on Shab- 
bat, or if he slaughtered it for idol worship, he is exempt from 
paying the fourfold or fivefold payment, even if he committed 
the Shabbat or idol worship offenses unwittingly (Rambam 
Sefer Nezikin, Hilkhot Geneiva 3:3; Tur, Hoshen Mishpat 350). 


Stole his father’s animal and subsequently his father 
died, etc. — 11 va% n9 vag bwa a3: If one stole an animal 
belonging to his father and subsequently his father died, and 
afterward the thief sold or slaughtered the stolen animal, he 
pays the double payment, but he is exempt from paying the 
fourfold or fivefold payment (Rambam Sefer Nezikin, Hilkhot 
Geneiva 2:6; Tur, Hoshen Mishpat 350). 


If he stole an animal and subsequently he consecrated 
it, etc. — 131 Wp 233: If one stole an animal and, after the 
owner despaired of retrieving it, the thief consecrated it and 
then slaughtered or sold it, he pays the double payment, but 
he does not pay the fourfold or fivefold payment (Rambam 
Sefer Nezikin, Hilkhot Geneiva 2:6). 
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Rather, isn’t it correct to conclude from this statement that 
it is Rabbi Elazar who says that witnesses to a capital crime 
who were first contradicted and ultimately were found to be con- 
spiring witnesses are not killed? The Gemara affirms: It may be 
concluded that this is so. 


The Gemara asks a question with regard to Rabbi Elazar’s opinion 

that witnesses who were contradicted in a capital case are flogged. 
Why are they flogged simply because their testimony was contra- 
dicted? They are two witnesses, and they are contradicted by two 

other witnesses. What did you see in the testimony of the second 

set of witnesses that leads you to rely on those witnesses to the 

extent that the first set of witnesses is flogged? You could just as 

well rely on these witnesses, i.e., the first witnesses. How can the 

court ever determine with certainty that a given testimony is false 

based merely on contradictory testimony? 


Abaye said: The contradiction to which Rabbi Elazar is referring 
involves a case where the witnesses testified that they saw a certain 
person murdered, and subsequently the individual who was alleg- 
edly killed came to the court on his feet, conclusively disproving 
their testimony. 


MI S H N A If one stole an ox ora sheep, as established 


based on the testimony of two witnesses, 
and he subsequently slaughtered" or sold the stolen animal, as 
established based on the testimony of one witness or based on 
his own admission, i.e., he himself admitted that he performed 
these acts, without there being any witness testimony, he pays the 
double payment, but he does not pay the fourfold or fivefold 
payment. 


If one stole an animal and slaughtered it on Shabbat," which is 
a capital offense, or if he stole an animal and slaughtered it for 
the purpose of idol worship, or ifhe stole his father’s animal and 
subsequently his father died," and afterward he slaughtered or 
sold it, or ifhe stole an animal and subsequently he consecrated 
it" as an offering and afterward he slaughtered or sold it, in all 
these cases the thief pays the double payment, but he does not 
pay the fourfold or fivefold payment. 


Rabbi Shimon says: In the case of sacrificial animals for which 
the owner bears financial responsibility to replace with another 
animal if one of the original animals that one stole is lost or dies, 
the thief is obligated to pay the fourfold or fivefold payment if 
he slaughters one of the animals. If it is a sacrificial animal for 
which the owner bears no financial responsibility, the thief is 
exempt from the fourfold or fivefold payment. 


G E M A RA The mishna teaches that if the fact that the 


thief slaughtered or sold the animal was 
established based on the testimony of one witness, he is exempt 
from the fourfold of fivefold payment. The Gemara asks: Isn't this 
obvious? 


The Sages say in response: By stating this case, the mishna teaches 
us this halakha: The case of the thief slaughtering the animal 
established based on the testimony of one witness is similar 
to a case where it is established based on his own admission. 
Just as in the case where the slaughter is established based on 
the testimony of one witness, if one other witness comes and 
corroborates the testimony of the first, he joins together with 
the first witness and together their testimony is rendered a valid 
testimony of two, and the thief becomes obligated to pay the 
fourfold or fivefold payment, so too, where the slaughter is estab- 
lished based on his own admission, if witnesses come after his 
admission he becomes obligated to pay the fourfold or fivefold 
payment. 
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The Gemara comments: This interpretation of the mishna serves to 
exclude that which Rav Huna says that Rav says. As Rav Huna says 
that Rav says: One who admits he is liable to pay a fine is exempt 
from payment, even if afterward witnesses come" and testify to his 
liability. 


Since Rav Huna’s halakha was mentioned, the Gemara discusses 
in detail the matter itself. Rav Huna says that Rav says: One who 
admits he is liable to pay a fine is exempt from payment, even if 
afterward witnesses come and testify to his liability. Rav Hisda 
raised an objection to Rav Huna from a baraita: There was an 
incident involving Rabban Gamliel,’ who blinded the eye of his 
Canaanite slave Tavi,” and he experienced great joy" as a result. 
Rabban Gamliel had long wanted to emancipate Tavi, but it is gener- 
ally prohibited to emancipate a Canaanite slave. The injury provided 
a fortuitous opportunity for Rabban Gamliel to emancipate his slave, 
as blinding the eye of one’s slave results in his emancipation (see 
Exodus 21:27). 


Rabban Gamliel encountered Rabbi Yehoshua’ and said to him: 
Do you know that my slave Tavi was emancipated? Rabbi Yehoshua 
said to him: Why? What circumstances enabled you to emancipate 
him? Rabban Gamliel said to him: I was able to do so, as I blinded 
his eye. Rabbi Yehoshua said to Rabban Gamliel: Your statement 
is nothing, and is not grounds for his emancipation, as he has no 
witnesses" who can testify that you did this to him. The principle is 
that one does not pay a fine based on his own admission. One pays 
a fine only based on the testimony of witnesses. The requirement to 


emancipate one’s slave after injuring his eye is a type of fine. 


Rabban Gamliel - Dyba 127: Rabban Gamliel served as Nasi 
of the Sanhedrin and was one of the most important tanna'im 
in the period following the destruction of the Temple. His 
father, Rabban Shimon ben Gamliel, also served as Nasi of the 
Sanhedrin and was one of the leaders of the nation during 
the Great Revolt. At the time of the destruction of the Temple, 
Rabban Yohanan ben Zakkai brought Rabban Gamliel to Yavne, 
to study Torah in safety, away from Jerusalem. After the death 
of Rabban Yohanan ben Zakkai he succeeded him as Nasi of 
the Sanhedrin. 

During the period when Rabban Gamliel was the Nasi, the 
city of Yavne became a spiritual center in which different enact- 
ments and halakhot were established for future generations. 
Consequently, Rabban Gamliel is also known as Rabban Gamliel 
of Yavne. The great Sages of his time were his disciples: His 
brother-in-law, Rabbi Eliezer; Rabbi Yehoshua; Rabbi Akiva; and 
Rabbi Elazar ben Azarya. This was a remarkable group of Sages 
that had no equal for many subsequent generations. 

Rabban Gamliel wanted to create a spiritual center in Eretz 
Yisrael that would unite the entire Jewish people, as the Temple 
had done in its time. As part of this endeavor he tried to raise 
the stature of the office of the Nasi and establish the Sanhedrin 
as a locus of power. His stern and uncompromising leadership 
eventually led his friends to dismiss him from office for a period 
of time and appoint Rabbi Elazar ben Azarya in his place (see 
Berakhot 27b). Ultimately, they all understood that his inten- 
tions were only for the good of the nation, and he was quickly 
restored to his previous position. 

There are not many halakhot in which Rabban Gamliel’s 
name is mentioned, but in his time and under his tutelage some 
of the most important decisions affecting the spiritual history of 
the Jewish people took shape, e.g. the final decision to act in 
accordance with the opinion of Beit Hillel, the rejection of Rabbi 
Eliezer's opinion in particular matters, and the establishment 
of a fixed formula for the Amida prayer. In those halakhot that 
were transmitted in his name one can see his general approach 
to halakha, which was to draw consistent conclusions based 


PERSONALITIES 


on the principles he espoused without compromising those 
principles. It is known that two sons of Rabban Gamliel became 
Sages: Rabban Shimon ben Gamliel ıı, who served as the Nasi 
of the Sanhedrin after his father, and Rabbi Hanina ben Gamliel. 


Tavi — "39: Rabban Gamliel’s slave Tavi is the most well-known 
Canaanite slave mentioned in the Talmud. Rabban Gamliel was 
very fond of Tavi and appreciated his fine character and exten- 
sive Torah knowledge. For this reason, when Rabban Gamliel 
thought that he had finally found a way to emancipate him he 
was filled with joy. Some later authorities ponder why Rabban 
Gamliel was so happy when Tavi was blinded, as it is prohibited 
to cause bodily injury even to a slave (see 92b). They explain that 
Tavi agreed to be maimed in order to gain his freedom, and as 
a result there was no prohibition involved (Beit Yitzhak, Yoreh 
Dea 2:101). Other later authorities insist that Rabban Gamliel 
did not do this intentionally, as he did not want to violate the 
Torah’s prohibition against emancipating a Canaanite slave (Sefer 
HaMikna on Kiddushin 24b). 

Although Tavi remained in the service of Rabban Gamliel 
due to the prohibition against emancipating Canaanite slaves, 
Rabban Gamliel treated him like a member of his family, and 
even mourned him when he died. The Sages said about Tavi: 
There were many who were worthy to be ordained, like Tavi, 
he slave of Rabban Gamliel. Due to their lineage, they did not 
achieve that status. 


Rabbi Yehoshua - ywin a1: This is Rabbi Yehoshua ben 
Hananya the Levite, one of the leading Sages in the generation 
ollowing the destruction of the Second Temple. He served as 
one of the Levite singers in the Temple. After its destruction, he 
was among the students who followed their primary teacher, 
Rabban Yohanan ben Zakkai, to Yavne. Rabbi Yehoshua lived a 
ife of poverty, working as a blacksmith, and was recognized 
by all as one of the leading Torah authorities. While he dis- 
agreed with Rabban Gamliel’s rulings on several occasions, he 
ultimately accepted the authority of the Nasi. After Rabban 
Gamliel’s death, he served as a leader of the Sages. 
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HALAKHA 


One who admits that he is liable to pay a fine...even if 
afterward witnesses come — D'Y K3 73 INK1 DIPS ATi: 
With regard to one who admits that he has committed an 
act for which he is obligated to pay a fine, and afterward 
witnesses come and testify that he committed that act, if 
his admission was submitted in the presence of a court the 
perpetrator is exempt from paying the fine. If the admission 
was made outside of a court the perpetrator must pay the 
fine, in accordance with the opinion of Rav (Rambam Sefer 
Nezikin, Hilkhot Geneiva 3:8). 


NOTES 

And he experienced great joy — abit AM Maw mM: It is 

evident from the story that Rabban Gamliel injured Tavi acci- 
dentally. Some commentaries note that this understanding 

presents a difficulty, as a master’s obligation to emancipate 

his slave in the event of injury applies only to deliberate 

injuries, as stated in tractate Kiddushin (24b). However, a 

dissenting opinion is presented there (Ya’avetz). 


As he has no witnesses - arty 1 pyg 323W: There is a dis- 
pute between the early commentaries with regard to one 
who has committed an act for which he is obligated to 
pay a fine, in a case where there are no witnesses but the 
perpetrator himself is aware of his offense. Some say that 
although the court cannot impose a fine in the absence of 
testimony, nevertheless the offender has a moral obligation 
to pay it. Other commentaries disagree with this opinion. It 
has been claimed that the case of Rabban Gamliel appar- 
ently proves that there is no obligation, legal or moral, to pay 
a fine if there are no witnesses (Rashba). The reason is that 
if there was only a moral obligation for Rabban Gamliel to 
emancipate his slave, his happiness would have been war- 
ranted, just as if he were obligated by the court to do so. 
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HALAKHA 


As he admitted when he was not in the presence of a court — 
Ti pT ma 1254 Kbt: The requirement to emancipate one’s 
slave after injuring him, although a type of fine, is applicable 
even in the absence of ordained judges, despite the fact that 
in general fines cannot be collected in Jewish courts under 
those circumstances. Therefore, if witnesses testify that they 
witnessed an injury of this kind the master may no longer 
retain ownership of the slave. The reason is that if the claimant 
seizes the payment of a fine he is allowed to keep it, and a slave 
is by definition in possession of his own body. Some authori- 
ties rule that the slave's owner should be excommunicated 
until he agrees to write a bill of manumission for the injured 
slave (Ra’avad). The Rema adds that these halakhot apply if 
the master admits that he has inflicted an injury on his slave. 

The later commentaries disagree as to the circumstances 
of the Rema’s ruling. Some say that he is referring to a case 
where witnesses testify with regard to the injury after the 
master’s admission, and the reason he is required to emanci- 
pate the slave is that an admission in court in the absence of 
ordained judges is not considered a valid admission. Others 
maintain that this ruling applies even if witnesses do not tes- 
tify, in accordance with the principle that the admission of a 
litigant is similar to the testimony of witnesses (Rambam Sefer 
Kinyan, Hilkhot Avadim 5:17; Shulhan Arukh, Yoreh De‘a 267:40 
and Shakh and Beur HaGra there). 
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The Gemara infers from the baraita: But if Tavi had witnesses who 
could testify with regard to the injury, Rabban Gamliel would be 
obligated to emancipate him, even if they testify after Rabban 
Gamliel’s admission. And we can learn from this that one who 
admits that he is liable to pay a fine is liable, even if afterward 
witnesses come and testify with regard to his liability. 


Rav Huna said to Rav Hisda: This case involving Rabban Gamliel 
is different, as he admitted to his actions when he was not in the 
presence of a court." An admission not in the presence of a court 
does not exempt the perpetrator from paying the relevant fine. The 
Gemara challenges: But Rabbi Yehoshua was the president of 
the court, so it is likely that the encounter took place in court. 


BACKGROUND 


Not in the presence of a court — p1 m2293 xd: An admission 
made outside a courtroom does not have the legal status of an 
admission, as outside the court one might make a statement 
that he does not intend to make in court, or he may try to 


fend off a claim by bluffing and obfuscating outside the court 
(see Sanhedrin 29a). Moreover, one generally does not reveal 
his claims until he reaches the court itself (Bava Batra 31a). 
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The Gemara answers: Nevertheless, Rabbi Yehoshua was not 
present in court when Rabban Gamliel encountered him. 


The Gemara asks a question from a different source: But isn’t it 
taught in a baraita that Rabbi Yehoshua said to Rabban Gamliel: 
Your statement is nothing, as you have already admitted to 
inflicting the injury yourself? This indicates that even if witnesses 
would subsequently testify about the injury, Rabban Gamliel 
would not emancipate Tavi. 


The Gemara suggests: What, is it not the case that the difference 
between these two baraitot is a dispute between tanna’im? This 
tanna of the first baraita, who says that Rabbi Yehoshua’s state- 
ment was: As you have no witnesses, holds that one who admits 
that he is liable to pay a fine is liable to pay the fine if afterward 
witnesses come and testify to his liability. And that tanna of the 
second baraita, who says that Rabbi Yehoshua’s statement was: As 
you have already admitted, holds that one who admits that he is 
liable to pay a fine is exempt from payment, even if afterward 
witnesses come and testify to his liability. 


The Gemara rejects this suggestion: No; it is possible to understand 
the baraitot differently. Everyone agrees that one who admits he 
is liable to pay a fine is exempt, even if afterward witnesses come 
and testify to his liability. And they disagree with regard to the 
following: This tanna, who says that Rabbi Yehoshua said: As you 
have no witnesses, holds that Rabbi Yehoshua was outside the 
court when Rabban Gamliel encountered him, and therefore his 
admission is disregarded. And that tanna, who says that Rabbi 
Yehoshua said: As you have already admitted, holds that Rabbi 
Yehoshua was in the court when Rabban Gamliel met him, so 
Rabban Gamliel’s admission is a valid admission. 


The Gemara analyzes in detail the dispute alluded to above: It was 

stated with regard to one who admits that he is liable to pay a fine, 
and afterward witnesses come and testify to his liability, that Rav 
says he is exempt, and Shmuel says he is liable. 
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Rava bar Ahilai said: What is the reason for the ruling of Rav? 
With regard to theft, which is subject to a fine of double payment, 
the Torah states: “If the theft shall be found in his possession alive, 
whether it is an ox, or a donkey, or a sheep, he shall pay double” 
(Exodus 22:3). The verb for “shall be found” is doubled, as the 
verse states “himmatze timmatze.” Rav derives from the repetition 
that there are two matters that are found: The double payment is 
imposed only if it is found [himmatze], i.e. it is revealed that he 
stole the item, through the testimony of witnesses, and the theft 
is found [timmatze], as determined through judges. This excludes 
one who incriminates himself through his own admission. 


Rav asks: But why do I need the Torah to teach this here? This 
principle is already derived from a different source: “The one 
whom the judges convict shall pay double to his neighbor” (Exo- 
dus 22:8), which indicates that self-incrimination is insufficient to 
render one liable for double payment. Rather, conclude from the 
fact that there are two verses to serve as the source for this principle 
that one who admits he is liable to pay a fine is exempt from paying 
even if afterward witnesses come and testify to his liability. The 
second verse teaches this additional novelty. 


And Shmuel would explain the double expression differently. He 
could have said to you: That verse is necessary to teach that a 
thief himself must pay double payment, i.e., the double payment is 
imposed not only upon a bailee who takes a false oath that the 
article entrusted to him was stolen, but it is also imposed upon a 
thief, as the school of Hizkiyya taught earlier in this chapter (63b). 


Rav raised an objection to Shmuel from the following baraita: Ifa 
thief saw witnesses who were approaching with the intent to tes- 
tify against him, and at that point he said: I admit that I stole an 
animal, but I did not slaughter or sell it, he pays only the principal. 
This indicates that even if those witnesses subsequently testify, the 
thief remains exempt from the double payment as well as the four- 
fold or fivefold payment. Shmuel said to him in response: With 
what are we dealing here in this baraita? With a case where the 
witnesses returned back," i.e., ultimately they did not testify. 


Rav raised an objection: But this interpretation is impossible, as can 
be seen from the fact that the latter clause of the baraita teaches: 
Rabbi Elazar, son of Rabbi Shimon, says: Let the witnesses come 
and testify. This means that their testimony will be accepted and 
the thief will be required to pay the relevant fines. By inference it 
may be deduced that the first tanna holds that no, there is no point 
in the witnesses testifying, as the thief will be exempt in any case. 


Shmuel said to Rav: Isn’t there the opinion of Rabbi Elazar, son 
of Rabbi Shimon, which stands in accordance with my opinion? 
When I said that one who admits that he is liable to pay a fine and 
afterward witnesses testified that he committed that act is deemed 
liable, I said this ruling in accordance with the opinion of Rabbi 
Elazar, son of Rabbi Shimon. 


The Gemara comments: According to Shmuel, his opinion on this 
matter is certainly subject to a dispute between tanna’im, as he 
himself was forced to admit that his opinion is in accordance only 
with the opinion of Rabbi Elazar, son of Rabbi Shimon, not that of 
the first tanna of the baraita. But according to Rav, shall we say 
that his opinion too is necessarily subject to this dispute between 
tanna’im? 


Where the witnesses returned back — pappined DY TIM 7533: 
If the witnesses did not testify at all, the baraita would be stat- 
ing the obvious by teaching that the thief pays no fine. Shmuel 
interprets the baraita as referring to a case where the witnesses 
testify only that the thief slaughtered or sold the animal. Conse- 


NOTES 


quently, the baraita teaches that the thief, on the basis of his self- 
admission, is exempt from the double payment, and furthermore 
he is exempt from the fourfold or fivefold payment, as this fine 
is not imposed in the absence of an obligation to pay a double 
payment (Ra’avad). 
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HALAKHA 


But if he says, | did not steal anything, etc. - va% bax 
OVNI x: fone says in court: | did not steal anything, 
and witnesses testify that he did in fact steal an animal, 
and subsequently he admits that he did steal it and that 
he slaughtered or sold it, and finally witnesses testify 
that the thief slaughtered or sold the animal, the thief 
must pay the fourfold or fivefold payment despite his 
admission. The reason is that through his admission he 
sought to exempt himself from any payment whatsoever. 
This halakha is in accordance with the opinion of Rav 
Hamnuna (Rambam Sefer Nezikin, Hilkhot Geneiva 3:9; 
Tur, Hoshen Mishpat 348). 


LANGUAGE 
| have gotten the better [kipahti] — snap: The root kuf, 
peh, hetis apparently Aramaic in origin. Its basic meaning 
is to hit or break an object. It is a common term in the 
Gemara for defeating, overcoming, robbing, or physically 
assaulting another person. 


PERSONALITIES 

The elders of the school of Rav - 31273: The Gemara 
in tractate Sanhedrin (17b) states that the expression: 
They say in the school of Rav, refers specifically to Rav 
Hamnuna (Rashi). Tosafot maintain that the Gemara 
there is referring to Rav Huna, and not to Rav Hamnuna. 
Apparently, Rav’s academy continued to function after 
his death, as Rav Hamnuna outlived him, and Rav’s most 
noteworthy disciples became the chief spokesmen of 
this group of Sages. 
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The Gemara explains: Rav could have said to you: I say my opinion 
in accordance with the rulings of both tanna’im of the baraita, even 
according to the opinion of Rabbi Elazar, son of Rabbi Shimon. 
Rabbi Elazar, son of Rabbi Shimon, says that the testimony of the 
witnesses obligates the thief to pay a fine even after his admission only 
there, in that specific case, because the thief admitted his guilt solely 
due to his fear of the impending testimony of the witnesses. But here, 
in an ordinary case of admission, where there is no impending testi- 
mony to incriminate him, and he admits his guilt ofhis own volition, 
even Rabbi Elazar, son of Rabbi Shimon, would concede that the 
thief is exempt from payment even if witnesses subsequently testify 
that he is liable. 


Rav Hamnuna said: Rav’s statement is more reasonable in a case 
where the thief says: I stole an item, and subsequently witnesses 
came and testified that he stole that item. In that case it is logical that 
the thief is exempt from paying the fine despite the witnesses’ testi- 
mony, because he at least obligated himself to pay the principal 
amount via his admission. 


But if he says: I did not steal anything," and witnesses came and 
testified that he did steal an animal, and subsequently the thief says: 
Yes, I did steal the animal, and I also slaughtered it, or I also sold it, 
and witnesses came and testified that he slaughtered or sold it, he 
is liable to pay the fourfold or fivefold payment. The reason he is liable 
is that through his admission he sought to exempt himself from any 
payment whatsoever. In order for an admission to exempt the perpe- 
trator from a fine, it must include an admission that he is liable to pay 
some payment. 


Rava said: In this case I have gotten the better [kipahti]' of the 
elders of the school of Rav,” which is a reference to Rav Hamnuna. 
The reason is that in the baraita that discusses Rabban Gamliel injur- 
ing his slave, he was seeking to exempt himself from any payment 
whatsoever through his admission, and yet earlier in the Gemara it 
was said that Rav Hisda stated this baraita to Rav Huna to challenge 
Rav Huna’s opinion, and Rav Huna did not answer him that Rabban 
Gamliel’s case was different because his admission served to exempt 
him entirely. 


The Gemara notes: It was also stated that Rabbi Hiyya bar Abba says 

that Rabbi Yohanan says the same opinion as Rav Hamnuna. Ifa thief 
says: I stole an item, and witnesses came and testified that he stole 

that item, the thief is exempt from paying the fine despite the wit- 
nesses’ testimony, because he at least obligates himself, through his 

admission, to pay the principal. But if he says: I did not steal any- 
thing, and witnesses came and testified that he did steal an animal, 
and subsequently the thief says: Yes, I did steal the animal, and I also 

slaughtered it, or I also sold it, and then witnesses came and testified 

that he slaughtered or sold it, he is liable to pay the fourfold or 
fivefold payment, as through his admission he was seeking to exempt 

himself from any payment whatsoever. 


Rav Ashi said: There is a mishna and a baraita that are also precisely 
formulated in accordance with this opinion. The mishna is as we 
learned (74b): If one stole an ox or a sheep, as established based on 
the testimony of two witnesses, and he subsequently slaughtered or 
sold the stolen animal, as established based on the testimony of one 
witness or based on his own admission, he pays the double payment, 
but he does not pay the fourfold or fivefold payment. 


Why do I need the mishna to teach in the beginning of this case: If 
one stole an ox or a sheep, as established based on the testimony of 
two witnesses? Let the mishna teach the case more simply: If one 
stole an animal and then slaughtered or sold it, as established based 
on the testimony of one witness or based on his own admission, he 
pays only the principal. This would serve to teach the same principle 
in a less complicated manner, without the need for two additional 
witnesses. 
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Rather, is it not correct to say that by citing the more complicated 
case, this is what the mishna teaches us: It is only in this case, 
where it is established that the thief stole an animal based on the 
testimony of two witnesses, and it is established that he slaugh- 
tered or sold it based on the testimony of one witness or based 
on his own admission, and where he does not obligate himself 
through his admission to pay the principal, that he is obligated to 
pay the fine. 


The Gemara elaborates: In other words, it is only in that case, where 
the theft is established based on the testimony of two witnesses, 
that we say that liability based on his own admission is similar to 
the testimony of one witness, in that just as when the slaughter is 
established based on the testimony of one witness, if one other 
witness later comes he joins together with the first witness and 
together their testimony is rendered a valid testimony of two wit- 
nesses and the thief becomes liable to pay, so too, in a case when 
the slaughter is established based on his own admission, if wit- 
nesses subsequently come and testify, he becomes liable to pay 
the fine, as his admission would not have rendered him liable to pay 
any payment. 


But if it is established that the thief stole an animal and slaughtered 
or sold it, all based on the testimony of one witness or based on 
his own admission, in which case through his admission he obli- 
gates himself to pay the principal amount, we do not say that 
when witnesses testify subsequent to his own admission it is simi- 
lar to when they arrive subsequent to the testimony of one witness, 
and he is liable to pay the fine in both cases. Rather, since in this 
case his admission would have rendered him liable to pay the prin- 
cipal due to the fact that the theft was not established based on the 
testimony of two witnesses, it is considered a proper admission, 
which exempts him from paying the fine. 


The baraita that supports Rav Hamnuna’s opinion is the one cited 

earlier, as itis taught: Ifa thief saw witnesses who were approach- 
ing with the intent to testify against him, and at that point he said: 

I admit that I stole an animal, but I did not slaughter or sell it, he 

pays only the principal. Why do I need the baraita to teach: And 

the thief said: I admit that I stole an animal but I did not slaughter 

or sell it? Let it teach a simpler case, in which the thief said either: 

I stole the animal, or: I slaughtered it, or: I sold it. 


Rather, by choosing the more complicated case, this is what the 
baraita teaches us: The only reason that the thief is exempt from 
payment is that he says: I stole the animal, as in that case he obli- 
gated himself to pay the principal. But if he says: I did not steal, 
and witnesses came and testified that he did steal an animal, 
and subsequently he changed his claim and says: I slaughtered 
it, or: I sold it, and then witnesses came and confirmed that he 
slaughtered or sold it, in which case the thief did not obligate 
himself to pay the principal or any other payment, he would be 
liable to pay the fourfold or fivefold payment. Apparently, an 
admission to the slaughter of a stolen animal is not considered 
a valid admission, as such an admission does not obligate the 
perpetrator to pay a fine. 


The Gemara says, in rejection of this second proof: No, it is possible 
to explain the reason the tanna of the baraita chose to present this 
case in a different manner, as it teaches us this halakha itself: That 
once the thief says: I stole the animal, even if he also says: I did 
not slaughter or sell it, and later witnesses came and testified that 
he slaughtered or sold it, he is exempt from paying the fourfold 
or fivefold payment. What is the reason for this exemption? 
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The reason is that the Merciful One states in the Torah that there 
is a payment of four sheep for a sheep and five oxen for an ox (see 
Exodus 21:37). This indicates that a thief can be rendered liable to 
pay, respectively, a fourfold or fivefold payment, but not a fourfold 
payment for an ox, nor a threefold payment for a sheep. In other 
words, one should not view the fines as independent of each other, 
that if the thiefis found with the animal he pays asa fine the double 
payment, and ifhe slaughtered or sold it he pays a different fine, i.e., 
the fourfold or fivefold payment. Rather, the fourfold or fivefold 
payment comprises the principal, the double payment, and an 
additional two or three times the principal. By admitting to his act 
of theft, the thief exempts himself from the double payment, and 
the remaining fine for slaughtering a sheep would be a threefold 
payment, ora fourfold payment for an ox, which are not mandated 
by the Torah. 


The Gemara proposes: Let us say that the opinion of Rav Hamnuna 

and Rabbi Yohanan is the subject of a dispute between tanna’im. 
As it is taught in a baraita: If two witnesses testify that some- 
one stole an animal," and two others testify against him that he 

slaughtered or sold the animal, and the witnesses who had testi- 
fied concerning the theft were rendered conspiring witnesses, the 

thief is exempt from all payment, as testimony that was partially 

invalidated is entirely invalidated. If the testimony concerning 

the theft was undermined, the testimony concerning the slaughter 

or sale is thereby rendered irrelevant. Consequently, the alleged 

thief is exempt from any payment. 


If the witnesses who testified concerning the slaughter or sale 
were rendered conspiring witnesses, but the testimony concern- 
ing the theft remains credible, the thief pays the double payment, 
and the conspiring witnesses pay a threefold payment, as that 
is the loss they sought to impose on the thief. The Sages said in 
the name of Sumakhos: The witnesses pay the double payment, 
and the thief pays a threefold payment for an ox and a twofold 
payment for a ram. This concludes the baraita. 


The Gemara analyzes the statement of Sumakhos: To which clause 
in the baraita is Sumakhos referring? If we say that he is referring 
to the first clause, in which the testimony concerning the theft 
is invalidated, this is impossible. Doesn’t Sumakhos accept the 
principle that testimony that was partially invalidated is entirely 
invalidated, in this case rendering the testimony concerning the 
slaughter or sale irrelevant if there is no testimony concerning 
the theft? 


But rather, he must be referring to the latter clause of the baraita, 
in which the testimony concerning the slaughter or sale is invali- 
dated. This, too, is impossible, as in this case the Rabbis, i.e., the 
first tanna of the baraita, say well, i.e., what they state is reasonable, 
and the thief pays the double payment and the witnesses pay a 
threefold payment. On what basis would Sumakhos dispute this 
ruling? 


Rather, it must be that Sumakhos is referring to a different case 
entirely, one that is not mentioned explicitly in the baraita, and 
a different matter is at the core of the dispute between them. 
Sumakhos is referring to a case where two people come and say 
to the thief: You stole an animal. The thief said to them in reply: 
Yes, I did steal the animal, and moreover, I slaughtered it, or: I 
sold it. But I did not steal it in your presence, and your testimony 
that you saw me steal it is false. And subsequently the thief brought 
new witnesses who rendered the original witnesses conspiring 
witnesses, by testifying that they were in a different place at the 
time they claimed that the theft occurred, thereby proving that 
the thief did not steal in their presence. And finally, the owner of 
the animal brought other witnesses who testified that the thief 
stole the animal and slaughtered or sold it. 
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And Sumakhos and the Rabbis disagree over whether an admis- 
sion to the slaughter of a stolen animal is a valid admission, even 

though it does not lead to liability to pay any payment. Both parties 

to the dispute agree that the admission of a perpetrator only in 

response to the testimony of witnesses is not a valid admission. 


The dispute between them is that the Rabbis maintain that even 
though the thief’s admission concerning the theft itself is not a 
valid admission because it is due only to the witnesses who have 
testified against him that he admits his guilt, nevertheless, his 
admission concerning the slaughter of the animal is a valid 
admission, despite the fact it does not render the thief liable to 
pay a fine, and he is therefore exempt from the fourfold or fivefold 
payment. The conspiring witnesses must pay the double payment 
to the thief, since this is the amount of financial damage they 
sought to impose on him, while the thief pays the double payment 
to the owner, as valid witnesses ultimately testified that he stole 
the animal. 


And Sumakhos maintains that since the admission concerning 
the theft itself is not a valid admission because it was due only to 
the testimony of the witnesses that he admits his guilt," so too, 
the admission concerning the slaughter is not a valid admission, 
because it does not obligate him to pay a fine, as stated by Rav 
Hamnuna and Rabbi Yohanan. 


And consequently, those first witnesses to the theft, who were 
rendered conspiring witnesses, pay the double payment, as that 
is the amount of financial damage they sought to impose on him, 
and the thief pays the double payment to the owner of the animal, 
as valid witnesses ultimately testified that he stole it, and since his 
admission is invalid he must pay an additional threefold payment, 
for a total of a fivefold payment for an ox, or a twofold payment, 
for a total of a fourfold payment, for a ram. If this is their dispute, 
Sumakhos is in agreement with the opinion of Rav Hamnuna and 
Rabbi Yohanan, while the Rabbis disagree with this opinion. 


Rav Aha, son of Rav Ika, said: No; it is possible to explain the 

baraita differently, as follows: Everyone, i.e., both Sumakhos and 

the Rabbis, maintains that an admission concerning the slaugh- 
ter of a stolen animal is not a valid admission, as it does not render 
the perpetrator liable to pay any payment. 


Rather, they disagree over the concept of testimony that you 
cannot render conspiratory testimony." Sumakhos and the Rab- 
bis disagree with regard to a case where witnesses come and say 
to the thief: You stole an animal. And the thief said to them in 
response: I did steal an animal, and moreover, I slaughtered it, or: 
Isold it. But you are false witnesses, as it was not in your presence 
that I stole the animal, but in the presence of so-and-so and 
so-and-so. And the thief subsequently brought witnesses who 
established the first set of witnesses as conspiring witnesses by 
testifying that the thief did not steal the animal in their presence. 
And finally, so-and-so and so-and-so, the two people mentioned 
by the thief, came and testified against the thief, saying that he 
stole the animal and also slaughtered or sold it. 


And it is with regard to this point that they disagree, that the 
Rabbis maintain that the testimony of so-and-so and so-and-so 
is testimony that you cannot render conspiratory testimony, 
as the thief himself admits that their testimony is true. And any 
testimony that you cannot render conspiratory testimony is 
not considered valid testimony. Their testimony is therefore 
discounted, which leaves only the thief’s statement. The thief pays 
the money he admitted he owes, i.e., the principal of the theft, but 
he is exempt from paying a fine. Meanwhile, the first witnesses, 
who had been rendered conspiring witnesses, pay the thief the 
double payment. 


NOTES 


It was due only to the witnesses that he admits his guilt - 
Tia XPT NT OY Manna: Although the thief knows that these 
witnesses are lying, a fact that he ultimately proves in court, he 
is nevertheless unnerved by their testimony, because at the 
time of his admission he is not certain that he will succeed 
in falsifying their account (Meiri; Rashba, citing Rabbeinu 
Hananel). Others offer a different explanation: Although the 
thief knows that these witnesses are lying about having seen 
him, he is also aware that there are other witnesses who did 
see him steal, and he is daunted by the prospect of their 
coming to testify against him (see Rashba). 


HALAKHA 


Testimony that you cannot render conspiratory testimony — 

sug bia ams Mw met: With regard to testimony that 
cannot possibly lead to the punishment designated for 
conspiring witnesses, e.g., in a case where witnesses fail to 
pinpoint a time and place when the events took place, such 
testimony is rendered invalid and therefore inadmissible in 
capital cases. Others maintain that such testimony is invalid 
even with regard to monetary cases (Rambam Sefer Shofetim, 
Hilkhot Edut 20:7 and Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 2:9; see Shulhan Arukh, Hoshen Mishpat 33:16 and 
Shakh there). 
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NOTES 

To be in the possession of their owner - my27 MWD 
a»: When a thief consecrates a stolen animal, the act of 
consecration is not considered a proper sale. Nevertheless, 
the animal is considered to have been removed from the 
owner's jurisdiction to a certain extent, and if the thief 
subsequently slaughters the animal, he is not liable to pay 
the fourfold or fivefold payment (Rashi). The same reason- 
ing applies to the other answers given by the Gemara in 
the ensuing discussion. 
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And Sumakhos maintains that testimony that you cannot render 
conspiratory testimony is nevertheless considered valid testimony. 
Therefore, the testimony of so-and-so and so-and-so is valid, and the 
thief must pay the fourfold or fivefold payment. Sumakhos states that 
the thief pays a threefold payment for an ox and a twofold payment 
for a ram. The reason is that the thief receives a double payment from 
the first, conspiring witnesses, which he gives to the owner of the 
animal, along with the remainder of the payment. This amounts to a 
threefold payment for an ox and twofold payment for a ram that he is 
required to pay from his own funds. 


The Gemara asks: But do we not maintain as an accepted principle 
that testimony that you cannot render conspiratory testimony is 
not valid testimony? It is not reasonable to suggest that Sumakhos 
would disagree with that principle. The Gemara answers: This state- 
ment applies in a case where witnesses say that they do not know on 
which day or at which time of day the events in question occurred, 
in which case no one could ever say to them: You were in a different 
place at that time, thereby rendering them conspiring witnesses. 
With regard to such a case one can say that in effect there is no testi- 
mony at all, as the vague statement of the witnesses does not allow 
them to be prosecuted as conspiring witnesses. But here the thief is 
supporting their testimony, which renders it more credible. 


The Master said in the baraita that the Sages stated in the name of 
Sumakhos: The witnesses pay the double payment. The Gemara asks: 
From the fact that the thief admits that he stole the animal, he is 
required to pay the principal amount regardless of any subsequent 
testimony provided by witnesses. Why, then, should the conspiring 
witnesses be required to pay a double payment, which includes the 
principal amount? Rabbi Elazar says in the name of Rav: Teach 
the baraita differently, and instead say that Sumakhos said that the 
witnesses are liable for 


the payment of the extra part of the double payment, i.e., the amount 
that exceeds the principal. 


§ The mishna teaches: If one stole an animal and subsequently he 
consecrated it as an offering, and afterward he slaughtered or sold 
it, the thief pays the double payment but he does not pay the fourfold 
or fivefold payment. The Sages say: Granted, he is not liable to pay 
the fourfold or fivefold payment for the slaughter of the animal, as 
when he slaughtered it, he slaughtered an animal belonging to the 
Temple treasury, and he did not slaughter the animal belonging 
to its owner. 


But let him be liable to pay the fourfold or fivefold payment for 
having consecrated the animal in the first place, as what difference 
is it to me if he sold the animal to an ordinary person, and what 
difference is it to me if he sold it to Heaven by consecrating it? 
Consecration should be considered tantamount to a sale, as in either 
case ownership of the animal is transferred to another party. 


The Gemara answers: In accordance with whose opinion is this 
mishna taught? It is in accordance with the opinion of Rabbi Shimon, 
who says that sacrificial animals for which the owner bears financial 
responsibility to replace with another animal if one of the original 
animals is lost or dies are considered to be in the possession of their 
owner" (see 74b). The mishna is referring a case where the thief 
consecrated the animal in such a manner that he is obligated to replace 
it if it is lost or damaged before being sacrificed. One consequence of 
this potential financial loss is that the animal is considered to be in the 
thief’s possession even after he consecrated it. Therefore, the animal's 
consecration is not tantamount to a sale to another party. 
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The Gemara rejects this answer: But from the fact that the latter 
clause of the mishna is in accordance with the opinion of Rabbi 
Shimon, it follows that the first clause of the mishna, which is stated 
before his opinion is introduced, is not in accordance with the 
opinion of Rabbi Shimon. 


Rather, with what are we dealing here in the mishna? We are deal- 
ing with a case where the thief consecrated the animal as an offering 
of lesser sanctity,’ and the mishna is in accordance with the opin- 
ion of Rabbi Yosei HaGelili, who says that an offering of lesser 
sanctity is the property of its putative owner, and is considered in 
his possession. Therefore, its consecration is not tantamount to a 
sale to another party. 


The Gemara rejects this answer as well: But what would be the 
halakha had the thief consecrated the animal as an offering of the 
most sacred order? Would he have to pay the fourfold or fivefold 
payment? If so, rather than teaching the following in the earlier 
clause of the mishna (70a), in the case that stands in opposition to 
this one: Ifhe stole an animal and slaughtered it and afterward he 
consecrated it, he must pay the fourfold or fivefold payment, let 
the tanna distinguish and teach the opposing halakha within the 
same category itself. 


The Gemara elaborates: The tanna could have taught: In what case 
is this statement, that the thiefis exempt ifhe consecrated the stolen 
animal and then slaughtered or sold it, said? It is said only if he 
consecrated the animal as an offering of lesser sanctity; but if 
he consecrated it as an offering of the most sacred order he pays 
the fourfold or fivefold payment, as the consecration itself would 
be tantamount to a sale to another party. 


Rather, the Gemara states that actually there is no difference 
whether the thief consecrates the animal as an offering of the most 
sacred order and there is no difference whether he consecrates it 
as an offering of lesser sanctity. And as for the matter that pre- 
sented a difficulty for you, namely: What difference is it to me if 
he sold the animal to an ordinary person and what difference is it 
to me if he sold it to Heaven by consecration, one can answer as 
follows: If someone, e.g., Reuven, sold an ox to an ordinary person, 
e.g, Shimon, at the outset it was Reuven’s ox and now, after the sale, 
it is Shimon’s ox. By contrast, if he sold it to Heaven, i.e., he con- 
secrated it as an offering, it is not considered to have been trans- 
ferred into the possession of another party, as at the outset it was 
Reuven’s ox and now, after consecration, it is still Reuven’s ox." 


§ The mishna teaches: Rabbi Shimon says: In the case of sacrificial 
animals for which the owner bears financial responsibility to replace 
with another animal if one of the original animals that one stole is 
lost or dies, the thief is obligated to pay the fourfold or fivefold pay- 
ment if he slaughters one of the animals. If it is a sacrificial animal 
for which the owner bears no financial responsibility, the thief is 
exempt from the fourfold or fivefold payment. At this stage the 
Gemara assumes that Rabbi Shimon requires the fourfold or fivefold 
payment as a fine for the act of consecration itself rather than for the 
act of slaughtering the animal. The Gemara says: Although Rabbi 
Shimon holds that there is a logic of: What difference is it to me if 
he sold the animal to an ordinary person and what difference is it 
to me if he sold it to Heaven via consecration, nevertheless, he 
should have said the opposite. 


The Gemara elaborates: He should have said that if they are sacri- 
ficial animals for which one bears financial responsibility, the thief 
is exempt from paying the fourfold or fivefold payment. In other 
words, if the thief stole a non-sacred animal and subsequently 
consecrated it as an offering in such a manner that he bears respon- 
sibility to replace it, he should be exempt from the fourfold or five- 
fold payment for the act of consecration. The reason is that the 
animal has not yet left his possession, and therefore this act of 
consecration should not be considered a sale. 


BACKGROUND 

An offering of lesser sanctity - obp ww: The 
offerings sacrificed in the Temple are divided into 
two main categories: Offerings of the most sacred 
order and offerings of lesser sanctity. Offerings of the 
most sacred order include offerings sacrificed on Yom 
Kippur, communal sin-offerings, burnt-offerings, and 
sin-offerings. The offerings of lesser sanctity include 
peace-offerings, animal tithes, and the Paschal offer- 
ing. One of the primary differences between the two 
types of offerings is that offerings of the most sacred 
order are slaughtered only in the north of the Temple 
courtyard, whereas offerings of lesser sanctity may be 
slaughtered anywhere in the courtyard. 


NOTES 


At the outset it was Reuven’s ox and now it is still 
Reuven’s ox — KYA KOUT (NXIT NTA KIPYA 
IIx: The commentaries note that this concept, that 
a sacrificial animal is still referred to as belonging to 
the one who consecrated it, applies only to animals 
consecrated for offerings. If one consecrates the value 
of an item or animal to the Temple treasury, or conse- 
crates an item or sum of money for any purpose other 
than sacrifice, it is considered to have completely left 
his jurisdiction at that point (Tosafot). Therefore, if a 
thief consecrates a stolen animal in the latter manner 
he is obligated to pay the fourfold or fivefold payment 
as if he had sold it. 


AY Tp: BAVA KAMMA ` PEREK VII: 76A 85 


86 


This file may not be reproduced or distributed in any form without express permission from the publisher 


BAVA KAMMA ` PEREK VII: 76A- Y aT pa 


-PNI N WKY DWT? 
Dw mh paT, 


TANN NIPAN YW IIIN 
PSP? 


3207 WN INIT PX NDT 
Ia mem Aways ten chy 
0a - D>ya man WTP aya 


-POT MAN INY KYD NN 
wpa man xh 


DY Dw IP IIN yaw 93) 
agyu XD an - PMI 
OST MIN INY WI KYI 
OB — PNI DIN ww) 
PORT AD INY PAP RTT 


yaw ray? 2 pyy TBA 
KD TINT APRY TOMY NT 
MVNO Maa DOT TEM ARY 

OT PINT AYR 


pO 93) Wa DT D) MON 1D 
Dwy ogan oman oniwa 
Dwa 


By contrast, if they are sacrificial animals for which one does not 
bear financial responsibility, the thief should be liable to pay the 
fourfold or fivefold payment. If the thief stole a non-sacred animal 
and then consecrated it as an offering in such a way that he does not 
bear responsibility to replace it, he should be liable to pay the four- 
fold or fivefold payment for the act of consecration, as he has thereby 
removed the animal from his possession. 


The Sages say in response: Rabbi Shimon is not discussing the issue 
of whether the consecration of an animal is tantamount to its sale. 
Rather, he is referring to a different matter, one that is not explicitly 
mentioned in the mishna. 


And this is what the mishna is teaching: One who steals an animal 

after a thief has already stolen it, i.e., he steals it from the thief, does 

not pay the double payment, and ifhe slaughtered or sold the animal 

he does not pay the fourfold or fivefold payment. And similarly, 
one who steals consecrated property from the house ofits owner" 

is exempt from the double payment, and if it was a sacrificial animal 

and the thief slaughtered or sold it, he is exempt from the fourfold 

or fivefold payment. 


What is the reason for this last ruling? The reason is as it is written: 

“Ifa man gives his neighbor money or vessels to safeguard and it was 

stolen from the house of the man, if the thief shall be found he shall 

pay double” (Exodus 22:6). The phrase “from the house of the man” 
indicates that a thief is obligated to pay the double payment only 

when they are stolen from a person, but not if the item in question 

was stolen out of the house of the Temple treasury. 


Rabbi Shimon says: If the stolen items were sacrificial animals 
for which the owner bears financial responsibility, the thief who 
steals them is liable to pay the double payment, as well as the four- 
fold or fivefold payment if he slaughters or sells them. What is the 
reason for this? Since the owner must replace the animals, one 
applies to this case the phrase “and it was stolen from the house of 
the man.” But if the stolen animals are those for which the owner 
does not bear financial responsibility, the thiefis exempt from the 
double payment and from the fourfold and fivefold payment, as one 
does not apply to this case the phrase “and it was stolen from the 
house of the man.” 


Now, we have heard elsewhere concerning Rabbi Shimon that he 
said: An act of slaughter that is not fit for accomplishing its full 
ritual purpose is not considered an act of slaughter at all. And if the 
thief slaughtered the sacrificial animal he stole, this is also an act of 
slaughter that is not fit for accomplishing its full ritual purpose, as 
it does not render the animal's meat fit for consumption, in light of 
the halakha that it is prohibited to eat a sacrificial animal slaughtered 
outside the Temple. 


When Rav Dimi came from Eretz Yisrael, he said that Rabbi 
Yohanan says: This is referring to a case where the thief slaughters 
the animal, unblemished, inside the Temple,’ for the sake of its 
owner. In this case, its meat may be eaten. 


HALAKHA 


One who steals consecrated property from the house of its 
owner — mya Man WPA Aza: One who steals consecrated 
property pays only the principal value of the stolen item. This 
is also the halakha in the case of one who steals a sacrificial 
animal from its owner's house, regardless of whether the animal 
was designated as an offering of lesser sanctity or an offering 
of the most sacred order, and regardless of whether it was an 


Unblemished inside the Temple - 0353 Oran: A blemished 
animal cannot be used as an offering and therefore its consecra- 
tion as an offering is invalid. Consequently, if one slaughtered a 
blemished animal outside the Temple it may be eaten without 


BACKGROUND 


animal concerning which the owner bears responsibility to 
replace it if lost. In all these cases the thief is exempt from the 
double payment and from the fourfold or fivefold payment. This 
halakha is not in accordance with the opinion of Rabbi Shimon, 
who distinguishes between animals for which the owner bears 
responsibility and those for which he does not (Rambam Sefer 
Nezikin, Hilkhot Geneiva 2:1). 


being redeemed, as its consecration as an offering did not take 
effect. By contrast, if the animal was consecrated for Temple 
maintenance one may not slaughter it without it first being 
redeemed. 
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v2 VIN todyad 12 Tun MN The Gemara asks: But by slaughtering and sacrificing the sacrificial 
om uw PIX 1 ony animal on behalf of the owner, it is as though the principal, i.e., 
ee **" the animal itself, has been returned to the owner, and the fourfold 
or fivefold payment should no longer apply. The owner had desig- 
nated the animal as his offering, and it was in fact used for that 
purpose. Rabbi Yitzhak bar Avin said in response: This is referring 
to a situation where the animal's blood was spilled before it could 
be sprinkled on the altar. Consequently, the owner did not achieve 
atonement through this offering, which is why it is not considered 
as though the animal has been returned to the owner. 


piwa Jan IN PIIN When Ravin came from Eretz Yisrael, he cited a different version 
p>ya ows bw ones on of this answer, and said that Rabbi Yohanan says: ‘This is referring 
ees" ** to a case where the thief slaughters the animal, unblemished, 
inside the Temple, but not for the sake of its owner." The halakha 
in this case is that the animal's meat may be eaten but the owner has 
not fulfilled his obligation with this offering. In such a case, the 
slaughter of the animal does render its meat fit for consumption. Yet, 
it is not considered as though the animal has been returned to the 

owner. 


Perek VII 
Daf76 Amudb 


bya oniwa vay wp w And Reish Lakish says yet another explanation as to why the prin- 
l l ana pan cipal has not been returned to the owner: This is referring to a case 
where the thief slaughters blemished animals outside the Temple. 
A blemished animal may be slaughtered outside the Temple and its 

meat may be eaten, provided that it is redeemed with money. 


pny va savoy ‘27 Aan Rabbi Elazar wondered about this discussion: According to the 
Ima np sbn avn explanations attributed to Rabbi Yohanan, which are based on the 
ee ss *** assumption that this is referring to slaughtering a sacrificial animal 
inside the Temple, is it the slaughtering of the animal that renders 
it permitted for consumption? But isn’t it the sprinkling’ of the 
blood that renders it permitted? It is prohibited to eat sacrificial 
meat immediately after the slaughter; only after the sprinkling of 
the blood is it permitted to consume the meat. As the slaughter itself 
does not render the animal’s meat permitted, there should be no 

liability to pay the fourfold or fivefold payment. 


xom NA NOG wp wr Rabbi Elazar continues: And according to the explanation of Reish 
i E apan 15 Lakish, who states that the case is referring to the slaughter of a 
“~ = "* consecrated blemished animal outside the Temple, is it the slaugh- 
tering of the animal that renders it permitted for consumption? 
But isn’t it the redemption of the animal that renders it permitted? 
Since the thief slaughtered a sacrificial animal, it is prohibited to eat 
its meat until its sanctity is removed by redeeming it with money. 
Once again, the slaughter itself does not render the meat permitted, 
and here too, there should be no liability to pay the fourfold or 
fivefold payment. 


b> PYA INTI xt NAV The Gemara comments: Apparently, this following statement of 
satya bs) mp pind niyn Rabbi Shimon escaped Rabbi Elazar, who asked these questions. 
TOTE OTT ne samp mab Rabbi Shimon holds that any blood that is ready to be sprinkled 
is considered as though it had already been sprinkled, and likewise, 
any animal that is ready to be redeemed is considered as if it had 
already been redeemed." 


219711733 mit) 


NOTES 
And any animal that is ready to be redeemed is considered current state and there is no alternative but to redeem them 
as if it had already been redeemed - "753 nina) myI boy (Rashi). Moreover, it is a mitzva to redeem blemished sacrificial 
"IT: All sacrificial animals that are blemished are considered animals (see Rashba). 

ready for redemption, as one may not sacrifice them in their 


HALAKHA 

Slaughters the animal unblemished, inside the Temple 
but not for the sake of its owner — Kow Da Dan oni 
owa ow: Any offering that was slaughtered for the sake 
of someone other than its owner is valid. Despite this, the 
owner has not fulfilled his obligation through this offering. 
The exceptions to this principle are sin-offerings and Paschal 
offerings, which are entirely invalid if slaughtered not for 
the sake of the owner (Rambam Sefer Avoda, Hilkhot Pesulei 
HaMukdashin 15:1). 


BACKGROUND 
Sprinkling — nN: 


Priests sprinkling blood on the altar 
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HALAKHA 


Leftover — Wi): Leftover sacrificial meat is susceptible 
to contracting ritual impurity, despite the fact that it 
is prohibited to derive benefit from it. This halakha is 
not in accordance with the opinion of Rabbi Shimon 
(Rambam Sefer Tahara, Hilkhot Tumat Okhalin 1:25). 
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The Gemara proves that Rabbi Shimon maintains these two opinions. 
Rabbi Shimon holds that any blood that is ready to be sprinkled is 
considered as though it had already been sprinkled, as it is taught 
in a baraita that Rabbi Shimon says: There are cases involving left- 
over sacrificial meat after the time allotted for its consumption 
[notar],"" in which the meat is susceptible to contracting ritual 
impurity of food, and there are cases of leftover sacrificial meat 
in which the meat is not susceptible to contracting ritual impurity 
of food." 


How so? If sacrificial meat was disqualified due to the fact that it 

remained overnight, i.e., after the allotted time for that offering, 
before the sprinkling ofits blood, it is not susceptible to contracting 

ritual impurity of food, as it was never fit for consumption. Accord- 
ing to Rabbi Shimon, for an item to be susceptible to contracting ritual 

impurity of food it must have been permitted for consumption or 

benefit, either at present or at some point in the past. Sacrificial meat 

may not be consumed before the sprinkling of its blood, nor may it 

be consumed if it had been left over after a specific period of time, in 

most cases overnight. If it was disqualified by being left overnight 

before its blood had been sprinkled, there was never a time when the 

meat was permitted. By contrast, ifthe meat was disqualified by being 

left over after the sprinkling of the blood, it is susceptible to contract- 
ing ritual impurity of food, as it was permitted for consumption at 

some point after the sprinkling of the blood. 


And we maintain, as a result of a discussion recorded in tractate 
Menahot (101b): What is the meaning of: Before the sprinkling of the 
blood? It means before the blood became fit for sprinkling. And 
what is meant by: After the sprinkling of the blood? This means after 
the blood became fit for sprinkling, i.e., immediately subsequent to 
the slaughter. 


The Gemara elaborates: What is the case in which the meat remained 

overnight before the blood became fit for sprinkling? Since the 
blood is fit for sprinkling almost immediately after the animal’s slaugh- 
ter, how is it possible for the meat to become notar before that stage? 
The Gemara answers: This is referring to a case where there was not 
enough time in the day to sprinkle the blood, as he slaughtered the 
offering immediately prior to sunset. The blood was never fit for 
sprinkling, as the act of sprinkling must be performed before sunset. 
And in this case the meat is not susceptible to contracting ritual 
impurity of food, as there was never a time when it was permitted for 
consumption. 


What is the case where the meat remained overnight after the 
blood became fit for sprinkling? It was when there was enough time 
remaining in the day after the slaughter to sprinkle the blood, and 
therefore the meat is susceptible to contracting ritual impurity of 
food. The Gemara states its conclusion: Evidently, Rabbi Shimon 
maintains that any blood that is ready to be sprinkled is considered 
as though it had already been sprinkled. 


And Rabbi Shimon holds that any animal that is ready to be re- 
deemed is considered as though it is already redeemed, as it is 
taught in a baraita that Rabbi Shimon says: 


NOTES 


Leftover [notar] — “mi3: With regard to any offering whose meat 
is eaten, the Torah stipulates a set time for its consumption. For 
example, in the cases of a thanks-offering and a sin-offering, the 
meat may be eaten until the morning after its sacrifice. The meat 
of a peace-offering may be eaten for two days and the intervening 
night. After the allotted time for eating has passed, the leftover 
meat is referred to as notar and may not be eaten, nor may any 
benefit be derived from it. One who eats notar is liable to receive 
the punishment of karet, excision from the World-to-Come. 


Is not susceptible to contracting ritual impurity of food - i»xw 
phais NNIW NAVNI: Food is rendered ritually impure upon coming 
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into contact with an impure person or item. This is the halakha 
only if the food is edible. Rabbi Shimon adds that for food to be 
susceptible to contracting ritual impurity it must not only be edible, 
but it must also be fit for consumption according to certain halakhic 
criteria. It is not required that it be fit for a Jew to eat, but it must 
at least be halakhically permitted for a Jew to give it to a gentile 
to eat. This excludes food from which it is prohibited to derive 
any benefit. Nevertheless, Rabbi Shimon concedes that even if it 
is currently prohibited to derive benefit from a particular food, if 
deriving benefit from it had been permitted at some point in the 
past it is susceptible to ritual impurity. 
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nein paix nxaw KAVN TÐ The meat of the red heifer" is susceptible to contracting ritual 
awian nyw ab nmm impurity of food,” despite the fact that it is prohibited to derive 
“ees TO ETE benefit from such meat, since it had a time when it was fit for 


consumption. 


Red heifer — 7119: The red heifer, whose ashes are mixed with 
springwater and used for the purification of people or vessels 
that became ritually impure by contracting impurity imparted 
by a corpse, is not slaughtered inside the Temple and does 
not have the status of an offering. It is slaughtered and its 
blood is sprinkled seven times toward the Temple, after which 
the body of the animal is wholly burned on a pyre of wood. 
The entire ritual, along with the halakhot concerning impurity 
imparted by a corpse and the subsequent purification process, 
is described in Numbers 19:1-20. 


The meat of the red heifer is susceptible to contracting 
ritual impurity of food - posix naw Nava mp: Tosafot 
cite a difficulty raised by Rashi on Hullin 81b: The meat of the 


NOTES 


red heifer is impure in its own right (see Numbers 19:7—10), 
even if it does not come into contact with a different source of 
impurity. If this is the case, what does it matter whether it can 
also contract ritual impurity of food? Rashi’s answer, based on 
he fact that ritual impurity can be contracted by food only if 
it is larger than an egg-bulk, is that there is a difference in the 
following case: A piece of meat of the red heifer, smaller than 
he size of an egg-bulk, is wrapped up in dough that is also less 
han an egg-bulk, but the two items together exceed the size of 
an egg-bulk. If the heifer’s meat is considered food, it combines 
with the dough to form the minimum size necessary for con- 
racting impurity, and the dough would be rendered impure. If 
he meat does not have the status of food, the minimum size 
is not reached and the dough remains pure. 
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And Reish Lakish says, in explanation of Rabbi Shimon’s state- 
ment: Rabbi Shimon would say that the red heifer can be 
redeemed" with money even when it has already been slaughtered 
upon its pyre, i.e., for the sake of purification. For this reason Rabbi 
Shimon claimed that the meat had a time when it was fit for con- 
sumption, as it can be rendered permitted for consumption through 
redemption. The Gemara states its conclusion: Evidently, Rabbi 
Shimon holds that any animal that is ready to be redeemed is 
considered as though it has already been redeemed. 


The Gemara discusses the relative merits of the answers provided 
by Rabbi Yohanan and Reish Lakish: Granted, Rabbi Yohanan did 
not state an answer in accordance with that of Rabbi Shimon ben 
Lakish, i.e., Reish Lakish, that the mishna is referring to a blem- 
ished animal, because he wants to interpret the mishna as dealing 
with all kinds of sacrificial animals, even with unblemished ones. 
But what is the reason that Reish Lakish did not state an answer 
in accordance with that of Rabbi Yohanan? 


Reish Lakish could have said to you that the verse states: “Ifa man 
steals an ox ora sheep, and slaughters it or sells it” (Exodus 21:37). 
This verse compares slaughtering to selling, thereby indicating 
that anywhere that the fourfold or fivefold payment is applicable 
for the sale of a particular animal it is likewise applicable for its 
slaughter, and anywhere that the fourfold or fivefold payment is 
not applicable for the sale of an animal it is not applicable for its 
slaughter either. And with regard to this case of sacrificial animals, 
since when one sells sacrificial animals it is not a valid sale, and 
no fourfold or fivefold payment is incurred, so too, there is no 
fourfold or fivefold payment for their slaughter. 


HALAKHA 


The red heifer can be redeemed, etc. — 131.9153 779: A red 
heifer that was slaughtered with the intent that it should be 
used for non-sacred purposes can be redeemed and eaten. 
It may not be used for ritual purification. If it was slaughtered 


upon its pyre, it cannot be redeemed. The halakha is not in 
accordance with the opinion of Rabbi Shimon (Rambam Sefer 
Tahara, Hilkhot Para Aduma 1:9). 


HALAKHA 


The meat of the red heifer is susceptible to contracting 
ritual impurity of food - paix Dw KAVN T: The meat 
of the red heifer can contract ritual impurity of food only if 
someone intended to eat it. The halakha is not in accordance 
with the opinion of Rabbi Shimon, but rather in accordance 
with the dissenting ruling of the Rabbis (Rambam Sefer 
Tahara, Hilkhot She'ar Avot HaTumot 3:3, Hilkhot Tumat Okhalin 
1:25 and Mishne LaMelekh there). 
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This file may not 


BACKGROUND 


Tereifa — 19W: Generally speaking, a tereifa is an animal 
that is suffering from a wound that will cause it to die 
within twelve months. The Torah renders it prohibited 
to eat an animal that has been injured or is stricken with 
a disease of this nature, although the actual source for 
this prohibition is a matter of dispute. Some authorities 
cite Exodus 22:30: “You shall not eat any flesh that is torn 
of animals in the field,” while others suggest that this 
halakha originates from Deuteronomy 14:21: “You shall 
not eat of any animal carcass.’ According to the Minhat 
Hinnukh and others, both verses together serve as the 
source for the prohibition. 


Diverse kinds - Dyha: The halakhot concerning diverse 
kinds of animals include two separate prohibitions. The 
first is the prohibition against the crossbreeding of ani- 
mals from different species. The second is the prohibition 
against working a team of animals comprising different 
species: “You shall not plow with an ox and a donkey 
together” (Deuteronomy 22:10). If different species of 
animals were crossbred, the offspring are called kilayim. 


HALAKHA 
If one stole an animal of diverse kinds, etc. - xs 23 
^3): If one steals a sheep-goat hybrid or a tereifa and 
slaughters or sells it, he must pay the fourfold or fivefold 
payment, in accordance with the opinion of the Rabbis 
(Rambam Sefer Nezikin, Hilkhot Geneiva 2:9; Tur, Hoshen 
Mishpat 350). 
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And these two Sages follow their own lines of reasoning. As it was 

stated: According to the statement of Rabbi Shimon that an act 
of slaughter that is not fit for accomplishing its full ritual purpose 

is not considered an act of slaughter at all and does not entail liabil- 
ity to pay the fourfold or fivefold payment, in the case of a thief who 

sells a stolen animal with a wound that will cause it to die within 

twelve months [tereifa],® Rabbi Yohanan says: The thief is liable 

to pay the fourfold or fivefold payment ifhe sells the animal rather 
than slaughters it. And Reish Lakish says: He is exempt. 


The Gemara elaborates: Rabbi Yohanan says that he is liable, as 
even though the fourfold or fivefold payment is not applicable for 
the slaughter of a tereifa according to the opinion of Rabbi Shimon, 
as its meat may not be eaten, nevertheless, it is applicable for its 
sale. And Reish Lakish says that the thief is exempt, as, since the 
fourfold or fivefold payment is not applicable for the slaughter of 
a tereifa according to Rabbi Shimon, it is not applicable for its sale 
either. 


Rabbi Yohanan raised an objection to the opinion of Rabbi 
Shimon ben Lakish from the following baraita: If one stole an 
animal of diverse kinds,* e.g., a sheep-goat hybrid, and slaugh- 
tered it, or ifhe stole a tereifa and sold it, he pays the fourfold or 
fivefold payment. What, is it not correct to say that this baraita, 
which mentions the case of selling a stolen tereifa but not slaughter- 
ing it, is in accordance with the opinion of Rabbi Shimon? Appar- 
ently, according to Rabbi Shimon, even though the fourfold or 
fivefold payment is not applicable for the slaughter of a tereifa, it 
is nevertheless applicable for its sale. 


Reish Lakish said to Rabbi Yohanan in response: No; this baraita 
is not taught in accordance with the opinion of Rabbi Shimon. 
Rather, it follows the opinion of the Rabbis, who disagree with 
Rabbi Shimon and maintain that a thief is liable for the fourfold 
or fivefold payment for slaughtering an animal even if the act of 
slaughter does not render its meat fit for consumption, as in the 
case of a tereifa. 


The Gemara asks: If the baraita reflects the opinion of the Rabbis, 
why does it mention the sale of a tereifa but not its slaughter? 
According to the opinion of the Rabbis, is the fourfold or fivefold 
payment applicable for the sale of a tereifa while it is not applicable 
for its slaughter? This is certainly not the case. 


The Gemara responds with a counter-question: Rather, what 
would you say, that the baraita reflects the opinion of Rabbi 
Shimon? The same difficulty could be raised in the case of diverse 
kinds, as the baraita mentions the animal's slaughter but not its 
sale: Is the fourfold of fivefold payment applicable for the slaugh- 
ter of an animal of diverse kinds, while it is not applicable for its 
sale? There is certainly no difference between slaughtering and 
selling in this case. 


Rather, one cannot make such inferences from the baraita, as it 
teaches liability with regard to the slaughter of diverse kinds, and 
the same is true with regard to its sale. If so, one can say the same 
for the opinion of the Rabbis as well: The baraita teaches liability 
with regard to the sale ofa tereifa, and the same is true with regard 
to its slaughter. Once the baraita is interpreted in accordance with 
the opinion of the Rabbis and not that of Rabbi Shimon, it has no 
bearing on the dispute between Rabbi Yohanan and Reish Lakish. 


And Rabbi Yohanan could say to you: What is this comparison? 
Granted, if you say that the baraita reflects the opinion of Rabbi 
Shimon, and that is why it referred specifically to the sale ofa tereifa, 
the baraita can be explained: Since it necessarily taught the case 
of tereifa in only one manner, that of selling, it maintained the same 
style of presentation and taught the case of diverse kinds in only 
one manner, that of slaughtering. 
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But if you say that the baraita is in accordance with the opinion 
of the Rabbis, there is no reason for it to present just one scenario 
in either case. Rather, let the baraita combine them and teach 
them in a single sentence: If one stole an animal of diverse kinds 
or a tereifa and then slaughtered or sold either one of them, he 
pays the fourfold or fivefold payment. The Gemara concludes: 
This is difficult according to the opinion of Reish Lakish. 


§ The baraita teaches that a thief is liable to pay the fourfold or 
fivefold payment in the case of an animal of diverse kinds. The 
Gemara asks: It is written in the Torah: “Ifa man steals an ox or a 
sheep [seh]” (Exodus 21:37), and Rava says, concerning the 
verse: “These are the animals that you may eat: The ox, the seh 
of a sheep, and the seh of a goat” (Deuteronomy 14:4), that this 
verse establishes a paradigm for other cases: Wherever the word 
seh is stated in the Torah, it serves to exclude only an animal of 
diverse kinds. The Hebrew word seh denotes either a sheep or a 
goat. A hybrid, which is neither a sheep nor a goat, does not qualify 
as a seh. Why, then, is the fourfold or fivefold payment applicable 
to one who stole this kind of animal? 


The Gemara answers: It is different here, in the case of the four- 
fold or fivefold payment, as the verse states “or” (Exodus 21:37), 
a term that could have been avoided, as explained earlier (67b). 
This extra word serves to include an animal of diverse kinds, i.e., 
the sheep-goat hybrid. 


The Gemara asks: And does every instance of the word “or” serve 
to include diverse kinds? But isn’t it taught in a baraita: It is 
written: “When a bull ora sheep or a goat is born, it shall be seven 
days under its mother and from the eighth day onward it may be 
accepted as a fire-offering to the Lord” (Leviticus 22:27). The 
phrase “a bull or a sheep” serves to exclude diverse kinds," i.e., 
an animal of diverse kinds may not be brought as an offering. The 
phrase “or a goat” serves to exclude an animal that resembles 
another,"* i.e. a sheep that is the offspring of two sheep but that 
looks like a goat, or vice versa. 


Rava said in response: The derivation from the word “or” depends 
on the verse in question. Here, it is interpreted based on the 
context of the verse, and there, it is also interpreted based on 
the context of the verse. Here, with regard to theft, the reason 
the word “or” serves as an inclusion is that it is written: “An ox or 
a sheep,’ which are two animals from which you cannot produce 
diverse kinds,™ as they cannot procreate together, and therefore 
the word “or” serves to include an animal of diverse kinds. By 
contrast, with regard to sacrificial animals, the reason the word 


“or” serves as an exclusion is that it is written “sheep” and “goat,” 


which are two animals from which you can produce diverse 
kinds. Consequently, the word “or” serves to exclude diverse 
kinds. 


NOTES 


From which you cannot produce diverse kinds — 7AN *xw 
opyo Dyha roxiny bin»: The significance of the word “or” is 
that the Torah could have used the prefix vav, which means: 
And, to include two or more items. In the verse pertaining to 
the fourfold or fivefold payment, had the Torah stated: An ox 
and a sheep, one would not have included diverse kinds, as no 
hybrid can be produced from these two animals. The use of the 


word “or” serves to teach that a sheep-goat hybrid should be 
included in this halakha. By contrast, with regard to sacrificial 
animals, where the Torah states: A sheep or a goat, had the 
verse stated: A sheep and a goat, it would have been assumed 
that diverse kinds are also included in this category, as these 
animals can produce a hybrid. Yet the term “or” teaches the 
contrary, that diverse kinds are excluded. 


LANGUAGE 


Seh — Aw: Both a goat and a sheep can be referred to in the 
Bible by the Hebrew word seh. For lack of a corresponding 
English word, many Bible translations render seh as a sheep, 
which often leads to confusion and inaccuracies. 


HALAKHA 


that is the product of the union ofa a and a goat is 
unfit for sacrifice on the altar (Rambam Sefer Avoda, Hilkhot 
Issurei Mizbe‘ah 3:4). 


To exclude an animal that resembles another - aad bp: 

An animal that looks like a different species is unfit for sac- 
rifice on the altar, even if it is not a hybrid. For example, if a 

ewe gave birth to a lamb that looks like a goat, or a she-goat 
produced a kid that looks like a sheep, it is unfit for sacrifice 
on the altar due to its resemblance to a different species 
(Rambam Sefer Avoda, Hilkhot Issurei Mizbe‘ah 3:5). 


BACKGROUND 


An animal that resembles another — maT): Sometimes 
an animal is born with a defect that causes it to look like 
a member of a different species. Occasionally the anima 
is entirely similar to another type, especially in the case o 
goats and sheep, which are closely related biologically. It is 
also possible for an animal to be born lacking a trait char- 
acteristic of its kind, or possessing a trait characteristic o 
another kind, and this causes it to resemble a different type 
of animal, e.g., when a lamb is born without its customary 
fat-tail, or with horns that are uncharacteristic of a sheep, i 
resembles a goat. 


You cannot produce diverse kinds — wyi bi» TDK N 
Dyha: Sheep and goats belong to the subfamily Caprinae, 
whereas oxen belong to the subfamily Bovinae. Because 
they belong to different subfamilies, and also due to the 
size difference between them, it is impossible to crossbreed 
oxen and sheep. 
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NOTES 
If it is referring to animal tithe - sey +x: The early com- 
mentaries raise an obvious question: This verse does not 
mention the word seh at all. How, then, could Rava's principle 
possibly apply to it? Rashi explains that the suggestion is 
that Rava's halakha applies to the plural word tzon just as it 
applies to the singular seh. 
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The Gemara asks: But with regard to sacrificial animals it is also 
stated in the first part of the verse: “A bull or a sheep” (Leviticus 
22:27), which are two animals from which you cannot produce 
diverse kinds. And accordingly, let us include an animal of diverse 
kinds as being fit for sacrifice on the altar on that account. The 
Gemara answers: From the fact that the latter clause of the verse: 


“Or a goat,” serves to exclude a type of animal from being fit for 


sacrifice on the altar, it may be inferred that the first clause: “A bull 
or a sheep,” also serves to exclude a type of animal from being fit 
for sacrifice on the altar. The Gemara asks: On the contrary, one 
could equally argue that from the fact that the first clause of the 
verse serves to include a type of animal as being fit for sacrifice on 
the altar, the latter clause also serves to include a type of animal 
as being fit for sacrifice on the altar. 


The Gemara rejects this argument: What is this comparison? 
Granted, if you say that both expressions serve to exclude types 
of animals from being fit for sacrifice on the altar, this is why two 
exclusions were necessary: One exclusion is referring to diverse 
kinds and the other is referring to an animal that resembles another 
species, as even though an animal of diverse kinds is excluded, it 
was still necessary to exclude an animal that resembles another. 
But if you say that both phrases serve to include types of animals 
as being fit for sacrifice on the altar, why are two inclusions 
required? Now that an animal of diverse kinds has been included, 
in the first inclusion, is it necessary to say that an animal that 
resembles another is also included? There is more justification for 
including an animal that resembles another, whose parentage is 
entirely of one species, than for including an animal of diverse kinds. 


The Gemara has established that when the Torah uses the word seh 
(Exodus 21:37) in the context of theft it does not serve to exclude 
animals of diverse kinds. The Gemara asks: If so, what is meant by 
this statement that Rava says with regard to the verse: “The ox, the 
seh ofa sheep, and the seh of a goat” (Deuteronomy 14:4), that this 
establishes a paradigm for other cases, teaching that wherever 
the word seh is stated in the Torah, it serves to exclude only an 
animal of diverse kinds. With regard to what halakha did Rava 
state this principle? If this principle is referring to the halakha 
concerning sacrificial animals, it is written explicitly with regard 
to them: “A bull ora sheep” (Leviticus 22:27), which, as taught in 
the aforementioned baraita, serves to exclude diverse kinds. 


If this principle is referring to the halakha concerning animal 
tithe,“" concerning which it is written: “And all the tithe of the 
herd or the flock [tzon], any one that passes under the rod, the 
tenth shall be sacred unto the Lord” (Leviticus 27:32), this prin- 
ciple is not necessary either. The reason is that the exclusion of 
diverse kinds can be derived by means of a verbal analogy from 
the term “under” in this verse, and the word “under” in a verse 
that deals with sacrificial animals: “When a bull, or a sheep, or a 
goat is born, it shall be seven days under its mother” (Leviticus 
22:27). This verbal analogy, from which many halakhot of animal 
tithe are derived, indicates that diverse kinds are not subject to 
animal tithe, just as they cannot be used for an offering. 


HALAKHA 


Diverse kinds with regard to animal tithe - wya Dyha: All as an offering for some other reason. One should not place an 
of one’s animals must be placed in a pen for tithing, including animal of diverse kinds, including a sheep-goat hybrid, in a 
those with blemishes or those that are disqualified from serving pen for tithing (Rambam Sefer Korbanot, Hilkhot Bekhorot 6:13). 
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If this principle is referring to firstborn animals, concerning 
which it is written: “However, the firstborn among animals, which 
is born as a firstling to the Lord, no man shall sanctify it; whether 
it be ox or seh, it is the Lord’s” (Leviticus 27:26), it is not necessary 
in that context either. The reason is that this can be derived by a 
verbal analogy between the term passing, in the verse: “And you 
shall cause to pass to the Lord all that open the womb” (Exodus 
13:12), and the same term passing, from a verse concerning ani- 
mal tithe: “And all the tithe of the herd or the flock, any one that 
passes under the rod, the tenth shall be sacred unto the Lord” 
(Leviticus 27:32). This verbal analogy teaches that if the firstborn 
of a ewe or a she-goat is an animal of diverse kinds it is not con- 
sidered a firstborn with regard to the halakhot of firstborn animals, 
which means that Rava’s principle is not necessary here. 


Alternatively, you must say that an animal that resembles another 
is not subject to the halakhot of a firstborn," as it is written: “But 
the firstborn ofa bull, or the firstborn ofa sheep, or the firstborn 
of a goat, you shall not redeem; they are holy” (Numbers 18:17). 
This indicates that the halakhot of the firstborn are not applicable 
unless the fathering animal is a bull and its firstborn is also a bull. 
This excludes an animal that resembles another species, rather 
than its father. Once it is established that an animal that resembles 
another is not subject to the halakhot of a firstborn, is it necessary 
for the Torah to state the same with regard to diverse kinds? Since 
it is evident that firstborn status does not apply to diverse kinds, 
Rava's principle is not required here either. 


Rather, Rava’s principle was stated with regard to the redemp- 
tion ofa firstborn donkey," concerning which it is written: “And 
every firstborn of a donkey you shall redeem with a seh” (Exodus 
13:13), as we learned in a mishna (Bekhorot 12a): One may not 
redeem a firstborn donkey neither with a calf, nor with a non- 
domesticated animal, nor with a slaughtered animal, nor with 
a tereifa animal, nor with diverse kinds, i.e., a sheep-goat hybrid, 
nor with a koy.® Rava’s principle is referring to the source for 
the prohibition against using an animal of diverse kinds for the 
redemption of a firstborn donkey. 


The Gemara asks: But what about according to the opinion of 
Rabbi Elazar, who disagrees with this ruling and permits the use 
of an animal of diverse kinds for the redemption of a firstborn 
donkey? As we learned in the same mishna: Rabbi Elazar per- 
mits diverse kinds for use in the redemption of a firstborn donkey 
because it is considered a seh. Accordingly, with regard to what 
halakha is Rava’s principle relevant? 


Rabbi Elazar could have said to you: Rava’s principle was stated 
with regard to a non-kosher animal that was born from a kosher 
mother, whose impregnation was from a non-kosher animal. 
Rava is saying that this animal is not kosher. And this is not in 
accordance with the opinion of Rabbi Yehoshua, as, if it were 
in accordance with the opinion of Rabbi Yehoshua, although 
he would agree with this halakha, he derives this halakha (see 
Bekhorot 7a) from the phrase: “The seh of sheep [kevasim], and 
the seh of goats [izzim]” (Deuteronomy 14:4). The plural forms 
“kevasim” and “izzim” indicate that a lamb is not kosher unless 
both its father is a sheep and its mother is a ewe, and the same 
halakha applies to a kid. 


The Gemara asks with regard to the case under discussion: But 
can a kosher animal become impregnated by a non-kosher 
animal in the first place?® Is it even possible for this to occur? 
Why did Rabbi Yehoshua and Rava have to find a biblical source 
to deem this offspring as non-kosher? The Gemara answers: Yes, 
it is possible. As we maintain elsewhere (Bekhorot 7a) 


An animal that resembles another is not subject to the 
halakhot of a firstborn — risa mya: With regard to a ewe 
that gives birth to an offspring that resembles a goat, or a 
goat that gives birth to an animal that resembles a sheep, 
the halakhot pertaining to firstborn animals do not apply to 
such offspring (Rambam Sefer Korbanot, Hilkhot Bekhorot 2:6; 
Shulhan Arukh, Yoreh De’a 315:5). 


Diverse kinds with regard to the redemption of a first- 
born donkey - Wan w3 paw odo: One may not redeem 
a firstborn donkey with any animal other than a sheep or a 
goat, and an animal of diverse kinds may not be used for 
this purpose (Rambam Sefer Zera'im, Hilkhot Bikkurim 12:8). 


Koy — 43: Many problems arise in trying to identify the koy. It 
is mentioned numerous times in the Mishna and the Gemara, 
not because it is a common animal, but rather, because it is 
useful in discussions that explore the application and limits 
of the halakhot concerning domestic animals versus wild 
animals. As early as the mishnaic period, the Sages disagreed 
with regard to the identification of the koy. Some maintain 
hat it is a hybrid born to a goat and a deer or another kosher 
wild animal. 

According to many researchers, the koy is identified as 
he water buffalo. There are allusions to this identification in 
some medieval rabbinic sources. Others reject this idea and 
claim that water buffalo did not live in Eretz Yisrael during 
he time of the Mishna, when the koy was first mentioned. 
Others maintain that the koy is the mouflon, a subspecies of 
wild sheep, although there are a number of opinions as to 
he specific subspecies of mouflon it may be. There is also 
uncertainty with regard to both the origin of the term koy 
and its proper vocalization. 


Water buffalo 


Mouflon 


Offspring of a kosher animal and a non-kosher ani- 
mal - may mim wy All kosher animals belong to the 
order Artiodactyla, also called cloven-hoofed or even-toed, 
whereas most non-kosher animals are so dissimilar to this 
group that crossbreeding is impossible. Even camels and pigs, 
which are part of the order Artiodactyla, belong to different 
families, and therefore crossbreeding between kosher and 
non-kosher animals in general is not possible. 
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BACKGROUND 


An animal with non-cloven hooves — vibp: Sometimes an 
offspring of two cloven-hoofed animals is born with a birth 


defect of non-cloven hooves. This offspring lacks one 


of the 


two signs of a kosher animal, despite the fact that genetically 


it is certainly a kosher species. 


HALAKHA 


It is incumbent upon me to bring a burnt-offering - 17 


aby by: With regard to one who says: It is incumben 


upon 


me to bring a burnt-offering, without specifying what kind 


of burnt-offering he intends, if it is the usual practice 
place to refer even to bird-offerings simply as burnt-off 


in that 
erings, 


he may bring a turtledove or a young pigeon. If the local 
practice is to refer specifically to a cattle burnt-offering when 


they mention a burnt-offering, he must bring a bul 
bam Sefer Avoda, Hilkhot Ma‘aseh HaKorbanot 16:3). 


(Ram- 


Exempt himself from liability with a sheep, etc. — jayy ws 


^d 3a: If one said: | undertake to bring a burnt-o 


ffering, 


and he subsequently designated a bull for this purpose, and 
afterward the bull was stolen from him, he may fulfill his vow 
with a sheep, as indicated by Rava's statement. This halakha is 
in accordance with the opinion of the Rabbis, who disagree 
with Rabbi Elazar ben Azarya. The Rambam does not discuss 


the liability of the thief in this case, which is the p 


rimary 


issue addressed by Rava. It is possible that he had a different 
version of the Gemara (Rambam Sefer Avoda, Hilkhot Ma‘aseh 


HaKorbanot 16:7). 
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that the mother animal became impregnated from an animal 
with non-cloven hooves’ that was born from a kosher mother and 
father. This is in accordance with the opinion of Rabbi Shimon, 
who maintains that the offspring resulting from this, which does 
not have cloven hooves, is not kosher. Since the animal’s father is 
not kosher according to the opinion of Rabbi Shimon, the offspring 
is also not kosher, in accordance with Rava’s principle. 


Rava raises a dilemma: With regard to one who says: It is incum- 
bent upon me to bring a burnt-offering," and he subsequently set 
aside a bull for this purpose, and another person came and stole 
the bull, can the thief exempt himself from liability" by repaying 
the owner with a sheep, according to the opinion of the Rabbis, 
or by repaying him with a bird to be used as a bird burnt-offering, 
according to the opinion of Rabbi Elazar ben Azarya? This is as 
we learned in a mishna (Menahot 107a): Ifone says: It is incumbent 
upon me to bring a burnt-offering, he must bring a bull or a sheep 
as a burnt-offering to fulfill his vow. Rabbi Elazar ben Azarya 
says: He may even bring a turtledove or a young pigeon as a 
burnt-offering. 


Rava elaborates: What is the halakha in this case? Do we say that 
he accepted upon himself to sacrifice an animal with the status 
of a burnt-offering,” in which case any animal that fulfills this 
requirement will suffice? If so, the thief may compensate the 
owner with a sheep or bird, as the owner can sacrifice that animal 
as a burnt-offering. Or perhaps the owner can say to the thief: I 
want to perform the mitzva in the optimal manner, which is by 
sacrificing a bull. Therefore, you must pay me back with a bull. 


After he raised the dilemma, Rava himself subsequently resolved 

it: The thief can exempt himself from liability by repaying the 
owner with a sheep," according to the opinion of the Rabbis, or 
by repaying him with a bird to be used as a bird burnt-offering, 
according to the opinion of Rabbi Elazar ben Azarya. 


Rav Aha, son of Rav Ika, teaches this halakha explicitly, i.e., with- 
out the question-and-answer format: Rava says: With regard to 
one who says: It is incumbent upon me to bring a burnt-offering, 
and he subsequently set aside a bull for this purpose, and another 
person came and stole the bull, the thief can exempt himself 
from liability by repaying the owner with a sheep, according to 
the opinion of the Rabbis, or by repaying him with a bird to be 
used as a bird burnt-offering, according to the opinion of Rabbi 
Elazar ben Azarya. 


NOTES 


Can the thief exempt himself from liability, etc. - 193 "23 
^D AWD] 333: Rashi explains that the question here concerns 
only the thief’s obligation to the owner. With regard to the 
thief’s liability to the Temple treasury, he is not required to pay 
compensation, as the Gemara establishes earlier (76a) that the 
phrase: “And it was stolen from the house of the man” (Exodus 
22:6), indicates that payment is demanded from the thief only 
in that situation, not if it was stolen from the Temple treasury. 
Others point out that if the animal is still intact, the thief is obli- 
gated to give it back to the Temple to be sacrificed; moreover, 
if he had eaten that animal's meat he would have to pay its full 
price to the Temple (Ra’avad). 


Accepted upon himself to sacrifice an animal with the status 
of a burnt-offering - myy ap aby ow: According to sev- 
eral commentaries, Rava's question is based on the opinion of 
Rabbi Shimon (76a), who maintains that a sacrificial animal for 
which the owner bears financial responsibility to replace with 
another animal if the original is lost or dies is considered in 
the possession of its owner. Therefore, the thief has stolen an 
animal from its owner, and the Gemara is discussing how to 
calculate the owner's loss. According to the dissenting opinion 
of the Rabbis, the thief is considered to have stolen the animal 
from the Temple treasury, and therefore the owner's intention 
is irrelevant (see Rashi; Shiltei HaGibborim, Bava Batra 6a). 
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MI SHNA If a thief sold a stolen animal in a partial 


fashion, e.g., except for one one-hundredth 
of it," which he kept for himself; or if he had a partnership in 
owning the animal" before stealing it; or in the case of a thief who 
slaughtered the stolen animal and it became non-kosher meat 
in his hand" because he slaughtered it improperly; or in the case of 
a thief who ripped open the animal rather than slaughtering it 
halakhically; or in the case of a thief who tore loose the gullet or 
windpipe of the animal as he slaughtered it, rendering the slaughter 
invalid, in all these cases he pays the double payment but does 
not pay the fourfold or fivefold payment. The fourfold or five- 
fold payment applies only if the animal is entirely sold or if it is 
slaughtered in accordance with the halakhic definition of animal 
slaughter. 


G E M ARA What does the mishna mean when it states 

that the thief sold the animal except for 
one one-hundredth! of it? Which part of the animal must the 
thief keep for himself for him to be exempt from the fourfold 
or fivefold payment? Rav says: The mishna means that he sold 
it except for some part of the animal that becomes permitted 
through its slaughter. This does not apply to horns or a sheep’s 
fleece, which do not require slaughter in order to be used. And 
Levi says: The mishna’s statement applies even if the thief sold 
the entire animal except for its fleece. And it is likewise taught in 
a baraita: The thief is exempt even if he sells the whole animal 
except for its fleece. 


The Gemara raises an objection to the opinion of Rav from a 
baraita: If the thief sold the whole animal except for its foreleg, or 
except for its hind leg, or except for its horn, or except for its 
fleece, he does not pay the fourfold or fivefold payment. Rabbi 
Yehuda HaNasi says: If the thief sells the animal except for some 
part of it whose absence invalidates its slaughter,‘ he does not 
pay the fourfold or fivefold payment. 


Rabbi Yehuda HaNasi continues: But if he leaves out from the 
sale a part of the animal whose absence does not invalidate 
the slaughter, he pays the fourfold or fivefold payment. If an 
animal is missing one of its vital organs, e.g., its liver, one of its 
intestines, its gullet, or its windpipe, it is considered already dead 
and its slaughter at this stage would be invalid. For the thief to be 
exempt from the fourfold or fivefold payment on the grounds of an 
incomplete sale, he must retain one of these organs for himself. 


The baraita continues: Rabbi Shimon ben Elazar says: If the thief 
sells the whole animal except for its horn, he does not pay the 
fourfold or fivefold payment. If he sells the whole animal except 
for its fleece, he does pay the fourfold or fivefold payment. 


HALAKHA 


He had a partnership in the animal - momw ia b nnn: If one 
steals and sells an ox or sheep in which he held partial ownership, 
he is exempt from paying the fourfold or fivefold payment to the 
other partners (Rambam Sefer Nezikin, Hilkhot Geneiva 2:13; Tur, 


Hoshen Mishpat 350). 


Who slaughtered and it became non-kosher meat in his hand, 
etc. — "3114 mann omiwi: If one stole an ox ora sheep and it 
became non-kosher meat in the process of his slaughtering it, or 
if he ripped open the animal or tore loose its gullet or windpipe, 
he pays the double payment but not the fourfold or fivefold 
payment (Rambam Sefer Nezikin, Hilkhot Geneiva 2:8; Tur, Hoshen 


Mishpat 350). 


Except for one one-hundredth, etc. -^n ngan TMA YIN: With 
regard to one who stole an animal and sold it apart from one 
one-hundredth of it, or excluding its foreleg or its hind leg, or any 
part of the animal that is rendered permitted for consumption 
through its slaughter, he is exempt from the fourfold or fivefold 
payment. If he sold the entire animal except for its fleece or its 
horns, which are not rendered permitted through its slaughter, 
he pays the fourfold or fivefold payment. This is in accordance 
with the opinion of Rav, as well as that of Rabbi Shimon ben 
Elazar in the second baraita. The Rosh maintains that even if he 
sells the entire animal apart from its horns or fleece he is exempt 
from paying the fourfold or fivefold payment, in accordance with 
the opinion of the Rabbis in the baraita (Rambam Sefer Nezikin, 
Hilkhot Geneiva 2:11; Tur, Hoshen Mishpat 350). 


NOTES 
Except for one one-hundredth of it - nxan amga yin 
jaw: The reference to one one-hundredth is not meant 
to be exact. Rather, it refers to any portion of the animal 
at all (Rabbeinu Hananel; Rabbeinu Barukh). 

In the Jerusalem Talmud a question is raised with 
regard to a thief who sells part of the stolen animal to 
one individual and the remainder to another. The con- 
clusion there is that if there is a part that is not sold to 
either party it is considered a significant withholding, 
and therefore the thief is exempt from the fourfold or 
fivefold payment. 


A part whose absence invalidates its slaughter — 
Tomga 1337 127: Even if an animal has a grievous 
wound, which renders it prohibited for consumption 
as a tereifa, slaughtering it still has halakhic ramifica- 
tions, as the body of the animal would not be consid- 
ered a carcass, which renders items that touch it ritually 
impure. Rashi explains that by contrast, if the animal is 
missing a vital organ and is in the process of dying, it is 
already considered a carcass, even if it shows signs of life. 
Slaughter would no longer accomplish anything, and 
it would not be included in the term: “And slaughters 
it” (Exodus 21:37). 
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HALAKHA 
One who steals an animal that is missing a limb, 
etc. — 131 nyw Aan: If one steals and sells an ani- 
mal that is missing a limb or is lame or blind, he must 
pay the fourfold or fivefold payment (Rambam Sefer 
Nezikin, Hilkhot Geneiva 2:9; Tur, Hoshen Mishpat 350). 


One who steals an animal belonging to several 
partners — pomw mamta 33137: If one steals an 
animal that belongs to several partners and subse- 
quently slaughters or sells it, he is liable to pay the 
fourfold or fivefold payment (Rambam Sefer Nezikin, 
Hilkhot Geneiva 2:9; Tur, Hoshen Mishpat 350). 
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The Gemara explains the objection from this baraita: Granted, 
according to the opinion of Levi this baraita does not present a 
difficulty, as his ruling is exactly like that of the first tanna. But 
according to the opinion of Rav it does present a difficulty, as 
in accordance with whose opinion does his ruling accord? None 
of the three opinions expressed in the baraita correlate with that 
of Rav. 


The Sages say in response: Rav says his opinion in accordance with 
the opinion of this tanna, as itis taught in another baraita: Rabbi 
Shimon ben Elazar says: If the thief sold the entire animal except 
for its foreleg or except for its hind leg, he does not pay the 
fourfold or fivefold payment. If he sold the entire animal except 
for its horn or except for its fleece, he does pay the fourfold or 
fivefold payment. 


The Gemara analyzes the four opinions of the tanna’im presented 
in these baraitot. With regard to what principle do they disagree? 
The first tanna holds that when the Torah states: “If a man steals 
an ox or a sheep, and slaughters it or sells it, he shall pay five oxen 
for an ox and four sheep for a sheep” (Exodus 21:37), the term “and 
slaughters it” indicates that we require him to slaughter all of it 
for him to incur liability to pay the fourfold or fivefold payment. 
Likewise, the term “or sells it” teaches that we require him to sell 
all of it, not leaving any portion at all for himself, even the fleece. 


And Rabbi Yehuda HaNasi holds that the term “and slaughters 
it” is referring to parts of the animal that are affected by its slaugh- 
ter, which serves to exclude parts of the animal that are not 
affected by its slaughter. When the Torah immediately adds the 
term “or sells it,’ this indicates that selling is similar to slaughter. 
Consequently, if the sale excludes the animal's fleece or horns, i.e., 
those parts that are not affected by slaughter, there is still fourfold 
or fivefold payment. 


And Rabbi Shimon ben Elazar holds, according to the first version 

of his opinion, that the animal’s horn, which is not meant to be 

cut off in the animal’s lifetime, is considered a significant withhold- 
ing if the thief keeps that part for himself, and he does not pay the 

fourfold or fivefold payment. By contrast, fleece, which is meant 

to be cut offin the animal’s lifetime, is not considered a significant 

withholding if the thief keeps it for himself, and therefore he must 

pay the fourfold or fivefold payment. 


And the other tanna of the school of Rabbi Shimon ben Elazar 
holds that the animal's forelegs and hind legs, which require 
slaughter for them to be put to their usual use, i.e., for eating, are 
considered a significant withholding if the thiefkeeps one of them 
for himself, and consequently he does not pay the fourfold or 
fivefold payment. By contrast, its horns and its fleece, which do 
not require slaughter in order to be used, are not considered a 
significant withholding if the thief keeps them for himself. 


The Gemara asks: This presents a difficulty, as there is a contra- 
diction between one statement of Rabbi Shimon ben Elazar and 
another opinion presented in the name of Rabbi Shimon ben 
Elazar. The Gemara answers: The two rulings represent the reports 
of two tanna’im, and they disagree with regard to the opinion of 
Rabbi Shimon ben Elazar. 


The Sages taught in a baraita: One who steals an animal that is 

missing a limb," or that is lame, or that is blind, and he subse- 
quently sold it, and similarly, one who steals an animal belonging 
to several partners" and he subsequently sold it, is liable to pay the 

fourfold or fivefold payment. But several partners who stole an 

animal together and sell it are exempt from the fourfold or fivefold 

payment. The Gemara asks: But isn’t it taught in another baraita 

to the contrary, that several partners who stole an animal together 
and sell it are liable to pay the fourfold or fivefold payment? 
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The Gemara resolves the contradiction: Rav Nahman said that this 
is not difficult. Here, where the baraita states that he is exempt, 
it is referring to one partner who stole an animal from another 
partner. There, where the baraita states that he is liable, it is dealing 
with a partner, who, together with other thieves, stole an animal 
from someone else outside their group. 


Rava raised an objection to Rav Nahman from another baraita: 
One might have thought that a partner who stole an animal from 
another partner and slaughtered it, and likewise partners who 
jointly stole" an animal and one of them slaughtered it, should be 
liable to pay the fourfold or fivefold payment. To counter this, the 
verse states: “And slaughters it,” which indicates that we require 
liability for slaughtering all of it, and in these cases it is not so. One 
who steals an animal that he partly owns is not liable for slaughtering 
his own portion. Likewise, when several partners steal an animal, 
the one who slaughters it is not liable for slaughtering the portions 
of his fellow thieves. 


Rather, Rav Nahman said a different resolution of the contra- 
diction: This is not difficult. Both baraitot are speaking of partners 
who together stole an animal from someone else. Here, where 
the baraita states that the thief is liable, it is referring to a partner 
who slaughtered the animal with the knowledge and consent of 
another partner." In such a case the one slaughtering is acting as the 
agent of the partner as well and is fully liable for the slaughter. There, 
where the baraita states that the thief is exempt, it is speaking of a 
partner who slaughtered the animal without the knowledge of 
another partner in the theft. Consequently, the one slaughtering is 
acting solely on his own and is not liable for the slaughter of his 
partner's share, which is why he is exempt from any payment. 


§ Rabbi Yirmeya raises several dilemmas: If the thief sold the 
animal except for thirty days, i.e., the thief reserved the right to use 
the animal himself for thirty days before the sale takes effect, what 
is the halakha? If he sold it except for its work," i.e., he stipulated 
with the buyer that any work the animal performs would be for the 
thief’s own benefit and profit, what is the halakha? If he stole a 
pregnant animal and sold it except for its fetus, what is the halakha? 


The Gemara elaborates on the last dilemma: According to the one 
who says that a fetus is considered as its mother’s thigh," i.e., 
a part of its mother, you should not raise the dilemma, as it is 
clear that the thief, by retaining the fetus, has withheld part of 
the animal. When you should raise the dilemma, it is according 
to the opinion of the one who says that a fetus is not considered 
as its mother’s thigh, i.e., it has the status of an independent being. 
What is the halakha in this case? Do we say that since it is in 
fact attached to the mother, if the thief keeps the fetus for himself 
it is considered a significant withholding? Or perhaps, since it 
stands to become detached from the mother it is not considered 
a significant withholding? 


There are those who state a different analysis of this dilemma: Since 
a fetus is not considered as its mother’s thigh, it is not considered 
a significant withholding, or perhaps, since it needs its mother to 
be rendered permitted for consumption through the mother’s 
slaughter, it is considered as though the thief has withheld a part 
of the mother’s body. The Gemara concludes: All these dilemmas 
shall stand unresolved. 


Rav Pappa raises a dilemma: If one stole an animal, severed one 
of its limbs, and then sold it," what is the halakha? Do we say that 
the essential factor is that part of what he stole he has not sold, as 
the missing limb was not sold, and therefore he is exempt from the 
fourfold or fivefold payment? Or perhaps the essential factor is that 
with regard to that which he sold he has not withheld any part for 
himself. Once again, the Gemara states that this dilemma shall 
stand unresolved. 


NOTES 

And partners who stole, etc. — 131 323W Dam: If one 
person steals an animal and another slaughters it, there is 
no fourfold or fivefold payment, unless the second person 
slaughtered it on behalf of the thief, in which case he serves 
as his agent and the thief is liable to pay the fourfold or five- 
fold payment, as the Gemara explained earlier in the chapter 
(71a). Consequently, if several thieves jointly steal an animal, 
and one of them slaughters it, the one who slaughters 
would theoretically be liable to pay the fourfold or fivefold 
payment only for his own portion of the animal, but not for 
his partners’ shares. Since he is not liable for a portion of the 
animal, he is not liable at all, as the term: “And slaughters it” 
(Exodus 21:37), indicates that the slaughter must be one for 
which the thief is entirely liable (Rashi). 


HALAKHA 


A partner who slaughtered with the knowledge of 
another partner - ivan nyt nap qaw: If several people 
join together and steal an ox or a sheep, and one of them 
slaughters or sells the animal with the consent of the others, 
they all share liability to pay the fourfold or fivefold payment. 
If he did so without their consent, they are exempt from the 
fourfold or fivefold payment, although they must still pay 
double payment, in accordance with the opinion of Rav 
Nahman (Rambam Sefer Nezikin, Hilkhot Geneiva 2:14; Tur, 
Hoshen Mishpat 350). 


Sold it except for thirty days, except for its work — #131 
anaxban yin o when yan: If one stole an animal and 
sold it excluding the first thirty days, or excluding its work, 
the court does not require him to pay the fourfold or fivefold 
payment. Nevertheless, if the animal’s prior owner seized 
payment from the thief the court does not force him to 
repay it. This is the Rambam's standard halakhic ruling with 
regard to unresolved dilemmas involving monetary issues 
in the Gemara: The defendant is not required to pay, but if 
the claimant seizes money from him he may keep it. The 
Ra'avad and the Rosh, for different reasons, disagree with 
this opinion and rule that seizure of payment is not effec- 
tive in these cases. Rather, the claimant must return the 
seized money (Rambam Sefer Nezikin, Hilkhot Geneiva 2:12; 
Tur, Hoshen Mishpat 350). 


A fetus is considered as its mother’s thigh — ia% JY 33y 
xi: A fetus is considered part of its mother’s body and is 
rendered permitted for consumption through the slaugh- 
ter of its mother. If a thief sold a stolen animal apart from 
its fetus he is exempt from paying the fourfold or fivefold 
payment (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 11:12 
and Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 5:14; Shulhan 
Arukh, Yoreh De'a 13:2). 


If one stole an animal, severed one of its limbs and sold 
it, etc. — 131 DIN AYP A: If one steals an animal, severs 
one of its limbs, and then sells it, the court will not require 
him to pay the fourfold or fivefold payment. Nevertheless, 
if the animal's prior owner seizes payment from the thief, 
he is not forced to return it. The Ra’avad and the Rosh, as 
mentioned earlier, dispute this ruling (Rambam Sefer Nezikin, 
Hilkhot Geneiva 2:12; Tur, Hoshen Mishpat 350). 
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HALAKHA 

If one stole and sold it on credit, etc. — 131477) 23: If one 
stole an animal and gave it away as a gift, or sold it on credit, 
or exchanged it for another item, or used it to pay back a 
loan or money he owed as a result of purchasing an item 
on credit, or sent it as a present to his betrothed, he must 
pay the fourfold or fivefold payment (Rambam Sefer Nezikin, 
Hilkhot Geneiva 2:10; Tur, Hoshen Mishpat 350). 


There is no agency for transgression — ut mow pr 
may: In almost all areas of halakha there is a principle 
that there is no agency for transgression. In other words, if 
one sent another to perform a transgression on his behalf, 
it is the agent who is responsible for committing the trans- 
gression, not the one who appointed him. There are three 
exceptions to this principle, each of which is derived from 
a biblical verse: Misuse of consecrated property, misappro- 
priation of an item under one’s trust, and a thief who sells 
or slaughters a stolen animal (Rambam Sefer Avoda, Hilkhot 
Me'ila 7:2 and Sefer Nezikin, Hilkhot Gezeila VaAveda 3:11). 


Here there is agency for transgression — aa) by WNT 
may: If one steals an ox or sheep and instructs an agent to 
sell it or slaughter it, and the agent then does so, the thief is 
obligated to pay the fourfold or fivefold payment (Rambam 
Sefer Nezikin, Hilkhot Geneiva 2:10; Tur, Hoshen Mishpat 350). 


What difference is it to me if he sold the animal to an 
ordinary person, etc. - 151 vii in b ma: If one stole 
an ox or sheep and consecrated it to the Temple treasury, 
he must pay the fourfold or fivefold payment, as this is 
equivalent to selling it to an ordinary person (Rambam Sefer 
Nezikin, Hilkhot Geneiva 2:6 and Ra'avad there). 


98 


BAVA KAMMA : PEREK VII: 79A: DY 97" pa 


ag 029)? 0) 23 PINN 
AIN N 


PYN PPN a Tp ays 
233,20 yp) 438 TNA NN 23 
niba now 23 ipa yw 
TWIN bW pbun- won maa 


mem 


KUN Ewe 279 pown KPINA 
roy eet may wx jn aa 
ming boat aby ax yay sh 
x37- mpaya mow px: abs 

ayay wah be wr 


mg - "inp iNY KAYVONI 
amep by wot Ww% xbr nyn 
DK T ty AAD AK 


4 ao wep aaa KDD PY 
ow) tron) m ‘pin hon 


§ The Sages taught in a baraita: If one stole an animal and gave it 
to another and that person slaughtered it for him, or ifhe stole an 
animal and gave it to another and that person sold it for him, the 
thief is liable to pay the fourfold or fivefold payment, as performing 
these actions through an agent is equivalent to performing them 
by oneself. 


The baraita continues: If he stole an animal and consecrated it, or 
if he stole an animal and sold it on credit," i.e., without receiving 
any money for it at the time, or ifhe stole an animal and exchanged 
it for another item, or if he stole an animal and gave it to another 
as a gift, or ifhe stole an animal and used it to repay his debt, or if 
he stole an animal and used it to pay for an item he purchased on 
credit, or ifhe stole an animal and sent it in the form of presents 
to his betrothed in his father-in-law’s house, in all of these cases 
he pays the fourfold or fivefold payment, as these acts are all 
considered forms of selling. This concludes the baraita. 


The Gemara asks: What is this baraita teaching us? All of the 
halakhot it states are obvious. The Gemara answers: The first clause 
teaches us, through the case of one who stole an animal and gave 
it to another and that person slaughtered or sold it on his behalf, 
that in this case there is agency for transgression. Even though in 
the entire Torah there is a principle that there is no agency for 
transgression," here there is agency for transgression." The 
Torah’s principle is that a transgression committed by an agent who 
was appointed by another person is not considered the act of the 
one who appointed the agent, but the independent act of the agent 
himself. The case discussed by this baraita is an exception to the 
rule, as here, the agent’s slaughter or sale of the animal is legally 
considered the action of the thief. 


What is the reason that this case is an exception to the principle? 
Itis because the verse states: “And slaughters it or sells it” (Exodus 
21:37), which juxtaposes the two acts of slaughtering and selling. 
This teaches that just as one becomes liable for selling, which by 
definition is impossible without another party, i.e., the buyer, so 
too one becomes liable for slaughtering even when it is by means 
of another party, i.e., when the thief instructs another person to 
slaughter the animal on his behalf. 


And the latter clause of the baraita teaches us a novelty in the case 
of one who stole an animal and consecrated it. The novelty is that 
this is considered a sale despite the fact that there is no purchaser. 
This is due to the following argument: What difference is it to me 
if he sold the animal to an ordinary person," and what difference 
is it to me if he sold it to Heaven by consecrating it? If the animal 
changes ownership, it is considered a sale, and it does not matter if 
the new owner is an ordinary person or the Temple treasury. 


NOTES 


What difference is it to me if he sold the animal to an ordi- 
nary person, etc. - vii 2a b ma: The early commentaries 
ask: The statement of the Gemara here apparently contradicts 
the earlier claim (76a) that if a thief consecrates a stolen animal, 
this is not considered a sale, and the thief is not liable to pay 
the fourfold or fivefold payment. The reason for that ruling is 
stated by the Gemara there: At the outset it was Reuven’s ox 
and now, after consecration, it is still Reuven’s ox. Some answer 
that previously the Gemara was discussing the consecration 


of an animal as an offering, in which case it is appropriate to 
say that the ox still belongs to Reuven, because it is sacrificed 
upon the altar for his sake and in his name. Here, the Gemara 
is referring to consecration of an animal for the purpose of 
using its value for Temple maintenance. Consequently, Reuven 
no longer has any connection to his ox after its consecration 
(Josafot; Ra‘avad). Others state that the two statements in the 
Gemara are in fact contradictory, and the ruling of this baraita 
is rejected (Ramah; Meiri). 
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MI S HN If one stole an animal in its owner’s 

domain," i.e., he took hold of it or estab- 
lished control over it but had not yet removed it from the owner’s 
premises, and then he slaughtered it or sold it outside of the 
owner’s domain; or if he stole an animal outside of the owner’s 
domain and slaughtered it or sold it in the owner’s domain; or 
if he stole an animal and slaughtered it or sold it, and all of this 
occurred outside the owner’s domain, in all of these cases, he 
must pay the fourfold or fivefold payment. But ifhe stole it and 
slaughtered or sold it, and all of this occurred in the owner’s 
domain," he is exempt from any of the fines for theft, as it is not 
considered theft until the stolen object is actually removed from 
the owner’s premises. 


If the thief was in the process of leading the animal and leaving" 
the owner's premises, and it died while it was still in the owner’s 
domain, the thiefis exempt from all fines. Ifhe lifted it up or led 
it out of the owner’s domain and then the animal died, he is 
liable for his theft. For an act to be considered theft, the thief must 
acquire the item by pulling it or moving it, which are ineffective 
forms of acquisition on the owner’s premises; or by lifting it up, 
which is effective even when performed in the owner’s domain. 


If the thief gave the animal as payment for the redemption of his 
firstborn son," or as payment to a creditor, or conveyed it for 
safeguarding to an unpaid bailee, or lent it to a borrower, or 
conveyed it for safeguarding to a paid bailee, or leased it to a 
renter, and he was leading out the animal and it died in the 
owner’s domain, the thief is exempt from all fines. If that indi- 
vidual, following the thief’s instructions, lifted up the animal or 
led it out of the owner’s domain, and it subsequently died, the 
thief is liable" for the theft. The thief is liable for instructing 
another to remove the animal for the purposes of payment of a 
debt, safekeeping, borrowing, or rental, as this is tantamount to 
the thief taking it with his own hands. 


GEMARA4=™ raises a dilemma: Did the 


Sages institute the requirement of pull- 
ing" or leading an animal with regard to bailees, or not? When 
an animal or other item is purchased, the parties to the sale 
are not bound by the deal until the purchaser performs an act 
of acquisition, one of which is pulling the animal or leads it 
along. Did the Sages institute an ordinance that the same applies 
to bailees? In other words, does the bailee’s obligation to 
safeguard the animal or item begin as soon as he consents 
to watch it, or only after he has taken the animal and moved it 
even minimally? 


Rav Yeimar said: Come and hear a proof from the mishna: If 
the thief gave the animal as payment for the redemption of his 
firstborn son,’ or as payment to a creditor, or conveyed it for 
safeguarding to an unpaid bailee, or lent it to a borrower, or 
conveyed it for safeguarding to a paid bailee, or rented it to a 
renter, and he was leading out the animal and it died in the 
owner’s domain, the thief is exempt from payment. What, is it 
not talking about the bailee leading out the animal, when it states 
that the thief is exempt? And if so, conclude from this mishna 
that the Sages instituted the requirement of pulling with regard 
to bailees. If the bailee’s obligation begins immediately upon his 
consent to watch over the item, it would be considered stolen by 
the thief at that stage, even before the bailee moves it. 


Ameimar said to Rav Yeimar: No, this is not necessarily the 
correct interpretation of the mishna. The mishna may mean that 
the owner gave the animal to his creditor or to a bailee, and 
subsequently a thief came to steal it from the house of the creditor 
or the bailee, and it was the thief who was leading the animal 
out of those premises when it died. 


HALAKHA 


If one stole an animal in its owner's domain, etc. - 333 
>) pyar mwya: If one stole an animal in the domain ofits 
owner and then removed it from the owner's premises and 
slaughtered or sold it, or if he stole it when it was outside 
the owner's domain and subsequently slaughtered or sold it 
inside the owner's premises, he must pay the fourfold or five- 
fold payment (Rambam Sefer Nezikin, Hilkhot Geneiva 2:18). 


If he stole it and slaughtered or sold it in the owner's 
domain — omiw7a 1379) n29) 323: If one took hold of an 
animal without removing it from the owner's premises, and 
slaughtered or sold it there, he is exempt from the double, 
fourfold, and fivefold payment (Rambam Sefer Nezikin, Hilkhot 
Geneiva 2:16). 


If he was leading it and leaving, etc. — 1D) x¥ i" iawn my: 
With regard to one who stole an animal and was leading 
it out of the owner's premises when it died, if he did not 
remove it from the owner's premises and he did not lift up 
the animal, he is exempt from the double payment. If he did 
remove it from the owner's premises, or if he lifted it up even 
inside the owner's premises, he is liable to pay the double 
payment (Rambam Sefer Nezikin, Hilkhot Geneiva 2:16). 


If he gave it as payment for the redemption of his firstborn 
son, etc. = 1311323 nina) jana: With regard to one who stole 
an animal and gave it, while it was still in the owner's domain, 
to a priest for the redemption of his firstborn son, or to his 
creditor as payment, or for safeguarding to a bailee, and the 
individual to whom the thief gave the animal was in the 
process of removing it from the owner's premises when it 
died, that individual is exempt from paying for the animal. 
If that person lifted up the animal or removed it from the 
owner's premises, he is liable. According to this ruling of the 
Rambam, the thief is exempt from paying any compensation, 
as he himself did not remove the animal from the owner's 
premises (Rambam Sefer Nezikin, Hilkhot Geneiva 2:16). 


Acquiring an animal by pulling — 727233 Nw pp: An 
animal is acquired if it is pulled along, or if it is ridden. Like- 
wise, it is acquired if it responds to being called, or if the one 
acquiring it causes it to run before him by striking it. Once it 
raises its foreleg and hind leg in response to being struck, it 
is acquired. Pulling is sufficient for one to acquire an animal 
in the presence of the owner. By contrast, in the owner's 
absence it has to be made clear that the method of pulling 
is being employed as an act of acquisition (Rambam Sefer 
Kinyan, Hilkhot Mekhira 2:6; Shulhan Arukh, Hoshen Mishpat 
197:3). 


NOTES 


If he lifted up the animal or led it out of the owner's 
domain and it died, the thief is liable — iwoxi7w ix imayy 
ann) pyar mwa: The thief is liable if someone else, at 
his behest, took the animal from the owner. How does this 
accord with the principle that there is no agency for trans- 
gression, i.e., that when an agent is sent to commit a trans- 
gression on behalf of another, the agent alone is culpable 
for his own actions? The commentaries explain that here 
the Gemara is addressing a case where the agent, whether 
he is collecting the animal as a debt payment, taking it to 
safeguard as a bailee, or borrowing it, does not realize that 
he is committing a transgression. Rather, he is under the 
mistaken impression that the animal belongs to the thief. 
The principle that there is no agency for transgression does 
not apply in such cases (Tosafot). 


BACKGROUND 

For the redemption of his firstborn son — 132 niviaa: The 
Torah requires a father to redeem his son with five silver coins, 
which are given to a priest when the child is over thirty days 
old (see Numbers 18:16). A child may also be redeemed with 
the equivalent in value of five silver coins (Shevuot 4b). Even 
in a case where an animal is not the equivalent in value to five 
silver coins, if the priest accepts it as redemption of a firstborn, 
it is valid (Kiddushin 8a). 
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HALAKHA 


The Sages instituted the requirement of pulling with 
regard to bailees — piwa nywa spn: The act of pull- 
ing an item, which effects acquisition, is likewise effective 
in the case of bailees. In other words, the two sides can 
renege on the deal and the bailee is not yet responsible 
for the item as long as the bailee has not pulled it or per- 
formed some other act of acquisition for the item. Tosafot 
and the Rosh say that the bailee’s responsibility begins 
before he pulls the item, as soon as he agrees to watch it, 
or when he says to the owner: You may leave it with me, 
and the owner stops watching it (Rambam Sefer Kinyan, 
Hilkhot Sekhirut 2:8; Shulhan Arukh, Hoshen Mishpat 291:5, 
307:2). 


Perek VII 
Daf79 Amud b 


NOTES 


Is movable property subject to the writing of a deed - 
IKW I uban: A deed of sale is not one of the ways 

through which movable property is acquired. The transfer 
of a deed is entirely ineffectual as a method of acquisition 

with regard to movable property (see Rashi and Rashba). 
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Rav Yeimar asked: How can that clause of the mishna refer to an 
animal that died as the thief was leading it out? The mishna already 
taught this halakha in the first clause. Ameimar answered: Never- 
theless, itis possible that the mishna taught this halakha concern- 
ing a thief who stole an animal from its owner’s house, and then 
taught it again with regard to a thief who stole an animal from 
a bailee’s house. 


Rav Ashi said to Ameimar: Do not reject Rav Yeimar’s argument 
by means of this alternative interpretation of the mishna. It is not 
reasonable to assert that the mishna taught this halakha twice, as 
what difference is it to me if the thief stole it from the bailee’s 
house and what difference is it to me if the thief stole it from 
the owner’s house? There is no halakhic distinction between 
these two cases. Therefore, the mishna would not have discussed 
both of them. 


Rather, is it not more reasonable to say that the mishna should 
be interpreted as meaning that the bailee was leading the animal 
out of the owner’s house at the behest of the thief, as Rav Yeimar 
claimed? And therefore, one should conclude from the mishna 
that the Sages instituted the requirement of pulling with regard 
to bailees." The Gemara affirms: Conclude from the mishna that 
they did. It was also stated explicitly that Rabbi Elazar says: Just 
as the Sages instituted the requirement of pulling with regard to 
purchasers, so too they instituted the requirement of pulling 
with regard to bailees. 


This is also taught in a baraita: Just as the Sages instituted the 
requirement of pulling with regard to purchasers, so too they 
instituted the requirement of pulling with regard to bailees. And 
just as land is acquired by the payment of money, by the writing 
of a deed of sale, or by the purchaser taking possession of the 
land through working it, so too a rental deal is finalized by 
the payment of money, by the writing of a deed of rent, or by 
the renter taking possession of the land. This concludes the 
baraita. 


The Gemara asks: When the baraita speaks of rental, it is referring 
to rental of what kind of property? If we say 


it is speaking of the rental of movable property, is movable 
property subject to the writing of a deed?" Rather, Rav Hisda 
said: It is referring to the rental of land." 


§ Rabbi Elazar says: If people saw a thief who was hiding in 
the woods" near a herd of grazing animals, and that individual 
emerged and slaughtered or sold one of the animals from the 
herd, he pays the fourfold or fivefold payment. The Gemara asks: 
Why is the thiefliable to the fourfold or fivefold payment? But he 
did not pull the animal. Rabbi Elazar is apparently describing a 
case where the thief emerged from the forest and slaughtered one 
of the animals without first moving it, and there is no fourfold or 
fivefold payment unless the thief first steals the animal. Rav Hisda 
says: This is referring to a case where he hit the animal with a 
stick, causing it to move. 


Rental of land - yp naw: Just as land is purchased by 
means of money, through the writing of a deed, or by taking 
possession, so too a rental agreement is finalized by means 
of money, through the writing a deed, or by taking posses- 
sion (Rambam Sefer Kinyan, Hilkhot Mekhira 1:8; Shulhan Arukh, 


Hoshen Mishpat 195:9, 315:1). 
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HALAKHA 
If they saw a thief who was hiding in the woods - mx] 
pwrina paum: In a case where a herd is grazing in a forest, if 
someone strikes one of the animals to move it over to a hidden 
place between trees, he is liable to pay the double payment of 
a thief. If he subsequently slaughtered it or sold it, he is liable 
to pay the fourfold or fivefold payment (Rambam Sefer Nezikin, 
Hilkhot Geneiva 2:17; Tur, Hoshen Mishpat 350). 
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With regard to Rabbi Elazar’s statement, the Sages say: But since 
people saw him doing all this, he is a robber, not a thief, and the 
fourfold or fivefold payment applies only to thieves. A thief is 
one who sneaks into a house or other private property; one who 
commits his act brazenly, in public, is classified as a robber. The 
Gemara answers: Since he was hiding from them, he is considered 
a thief, despite the fact that they saw him. 


The Gemara asks: But if so, what are the circumstances of 
a robber?" Rabbi Abbahu said: Robbers are like the case of 
Benaiah ben Jehoiada, as it is stated concerning him: “He slew 
an Egyptian, a goodly man; and the Egyptian had a spear in his 
hand; but he went down to him with a staff, and he robbed the 
spear out of the Egyptian’s hand, and slew him with his own 
spear” (11 Samuel 23:21). 


Rabbi Yohanan said: A different example of a robber is a case like 
that of the men of Shechem, as it is stated: “And the men of 
Shechem set ambushers for him on the tops of the mountains, 
and they robbed all that came along that way by them” (Judges 


9:25). 


The Gemara asks: And what is the reason that Rabbi Abbahu did 
not say the example from this verse, which discusses the men of 
Shechem? He could have said to you: Since the men of Shechem 
were hiding in ambush, they are not considered robbers" but 
thieves. And how would Rabbi Yohanan respond to this claim? 
This fact that they were hiding was not because they were hesitant 
to steal in view of the public. Rather, they acted in this manner 
so that the travelers should not see them in advance and flee 
from them. 


§ The Gemara concludes its discussion of theft with several 
aggadic statements. His students asked Rabban Yohanan ben 
Zakkai: For what reason was the Torah stricter with a thief 
than with a robber? Only a thief is required to pay the double, 
fourfold, or fivefold payment, not a robber. Rabban Yohanan ben 
Zakkai said to them in response: This one, the robber, equated 
the honor of the servant to the honor of his Master, and that 
one, the thief, did not equate the honor of the servant to the 
honor of his Master. The robber fears neither God nor people, as 
he is not afraid to rob in public. The thief does not fear God but 
he does fear other people, which demonstrates that he is more 
concerned about humans than God. 


As it were, the thief establishes the eye below, i.e., God’s eye, as 

though it does not see, and the ear below, i.e., God’s ear, as though 

it does not hear. The Gemara cites verses that describe people who 

imagine that God does not see their actions, as it is stated: “Woe 

to them who seek deeply to hide their counsel from the Lord, 
and their works are in the dark, and they say: Who sees us, and 

who knows us?” (Isaiah 29:15). And it is written: “And they say: 

The Lord will not see, neither will the God of Jacob give heed” 
(Psalms 94:7). And it is written: “For they say: The Lord has 

forsaken the land, and the Lord does not see” (Ezekiel 9:9). 


It is taught in a baraita that Rabbi Meir said: To illustrate the 
severity of a thief over a robber, as per Rabban Yohanan ben 
Zakkai’s explanation, they stated a parable in the name of Rabban 
Gamliel. To what is this matter comparable? To two people 
who were living in the same city, and both of them prepared 
a feast. One of them invited the people of the city to his feast 
but he did not invite the king’s sons. And the other did not 
invite the people of the city and also did not invite the king’s 
sons. Which of them deserves a greater punishment? You must 
say that it is this one who invited the people of the city but did 
not invite the king’s sons. Likewise, both the thief and the robber 
show disdain for God, but the robber does not display more respect 
for people. 
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HALAKHA 


What are the circumstances of a robber, etc. — tn 
"3191971 19971: A thief is defined as one who takes another 
person's possessions stealthily, without his knowledge. 
Even in a case where the owner is aware that his money is 
being stolen, if the perpetrator does not act in public but 
waits in hiding, he is called a thief. A robber is defined as 
one who takes another's possessions by force. Examples 
of robbery include grabbing money from another's hand, 
entering another's property uninvited and taking prop- 
erty from there, taking animals or servants by force and 
using them for one’s own purposes, and entering the 
field of another and eating its produce (Rambam Sefer 
Nezikin, Hilkhot Geneiva 1:3 and Hilkhot Gezeila VaAveda 1:3 
and Lehem Mishne there; Shulhan Arukh, Hoshen Mishpat 
348:3, 359:7 and Beur HaGra there). 


NOTES 
They are not robbers — 17133 ab xd: The commentar- 
ies wonder how it is possible to assert that the men of 
Shechem were not robbers, when the verse in Judges 
(9:25) explicitly states: “And they robbed all that came 
along” (Ra’avad). Some explain that since they took 
money by force, an act that resembles robbery exter- 
nally, the verse refers to this as robbing. Nevertheless, 
since they lay hidden in ambush, the halakha categorizes 
them as thieves. A similar claim appears elsewhere in the 
Gemara (57a) with regard to an armed bandit who hides 
as he lies in wait (Torat Hayyim). 
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BACKGROUND 

Small domesticated animals - 77 mana: The term: Small 
domesticated animals, refers to sheep and. goats. They cause 
great environmental damage to forested areas, eating up all 
the soft vegetation. They can even destroy entire forests, lead- 
ing to extensive soil depletion. Since the location in question 
is Eretz Yisrael, where settlement constitutes a mitzva, and 
there is not an abundance of natural grassland, there is ample 
reason to prohibit raising these animals there. 


Wilderness - ninata: A wilderness [midbar], in both biblical 
and mishnaic Hebrew, does not refer to an entirely desolate 
region where nothing grows, but to an area that is uninhab- 
ited due to sparse rainfall, lack of water supply, or other rea- 
sons. A wilderness of this kind has vegetation that is suitable 
for grazing, especially for sheep and goats. There are several 
such areas in Eretz Yisrael that are full of greenery during the 
rainy season and for a short while thereafter, which serve as 
grazing land. The root of the word midbar, which is dalet, beit, 
reish, can refer to leading animals for grazing. 


HALAKHA 

One may not raise small domesticated animals, etc. - px 
^D) TPA Mana ponn: The Sages prohibited raising small 
domesticated animals in Eretz Yisrael, even in one’s house. 
This prohibition applies in areas where there are fields and 
vineyards. In regions where there are only forests and wilder- 
ness, it is permitted. In Syria, one may raise small domesti- 
cated animals in all locations, despite the fact that with regard 
to many halakhot, Syria is treated like Eretz Yisrael (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 5:2; Shulhan Arukh, Hoshen 
Mishpat 409:1; see Pe‘at HaShulhan 1:47). 


One may not raise chickens in Jerusalem — pon pr 
phys prina: One may not raise chickens in Jerusalem, 
due to the abundance of sacrificial food found there. Like- 
wise, priests may not raise chickens anywhere in Eretz Yisrael, 
because of the sacred foods they eat that must be kept ritu- 
ally pure (Rambam Sefer Avoda, Hilkhot Beit HaBehira 7:14). 


One may not raise pigs - prin porn px: By rabbinic law, it 
is prohibited to raise pigs anywhere, even in order to use their 
fat for greasing hides, and all the more so for trade (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 5:9; Shulhan Arukh, Hoshen 
Mishpat 409:2). 


A person may not raise a dog - shen ny ois bay x5: One 
may not raise a dog unless it is restrained ‘bya ‘chain, per the 
Gemara on 83a (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
5:9; Shulhan Arukh, Hoshen Mishpat 409:3). 


One may spread out traps...only, etc. — ... iw POTD prs 
^3) xbw: By rabbinic law, it is prohibited to trap pigeons in 
an inhabited area. One may not lay out traps for pigeons 
unless he distances himself four mil from inhabited areas; 
see 83a (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 6:8; 
Tur, Hoshen Mishpat 370). 


LANGUAGE 
Traps [nishovim] - o»21W3: The source of this word is appar- 
ently the Aramaic nishba, a net. Here the term refers to nets 
spread out by trappers, typically to catch birds, but occasion- 
ally for larger animals as well. 
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The Gemara discusses why there is a fourfold payment for a sheep 
but a fivefold payment for an ox. Rabbi Meir said: Come and see 
how great the power of labor is. The theft of an ox, which was 
forced by the thief to cease its labor, leads to a fivefold payment; 
whereas the theft of a sheep, which was not forced by the thief 
to cease its labor, as a sheep performs no labor, leads to only a 
fourfold payment. 


Rabban Yohanan ben Zakkai said: Come and see how great 
human dignity is. The theft of an ox, which walked on its own 
legs as the thief stole it, leads to a fivefold payment, whereas the 
theft of a sheep, which the thief carried on his shoulder as he 
walked, thereby causing himself embarrassment, leads to only a 
fourfold payment. 


MI S HN A One may not raise small domesticated 


animals,™ i.e., sheep and goats, in settled 
areas of Eretz Yisrael," as they graze on people's crops. But 
one may raise them in Syria, despite the fact that with regard to 
many other halakhot Syria is treated like Eretz Yisrael, and in the 
wilderness’ of Eretz Yisrael. 


One may not raise chickens in Jerusalem," due to the sacrificial 
meat that is common there. There is a concern that chickens will 
pick up garbage that imparts ritual impurity and bring it into 
contact with sacrificial meat, thereby rendering it ritually impure. 
And priests may not raise chickens anywhere in Eretz Yisrael," 
because of the many foods in a priest’s possession that must be 
kept ritually pure, e.g., teruma. 


Furthermore, one may not raise pigs" anywhere, and a person 
may not raise a dog" unless it is tied with chains. One may 
spread out traps [nishovim]"' for pigeons only if this was per- 
formed at a distance of at least thirty ris, which is 8,000 cubits, 
from any settled area, to ensure that privately owned pigeons 
are not caught in the traps. 


G E M ARA The Sages taught in a baraita: One may 


not raise small domesticated animals, 
i.e., sheep and goats, in settled areas of Eretz Yisrael. But one 
may raise them in the forests of Eretz Yisrael. In Syria, it is 
permitted to do so even in a settled area. And, needless to say, 
it is permitted to do so outside of Eretz Yisrael. 


Small domesticated animals in Eretz Yisrael — 


NOTES 
pT mana 


which might peck on an item that can impart ritual impurity 
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byw Ya: Rashi explains that small animals tend to wander 
off, ‘With or without the shepherd's knowledge, and graze on 
other people's land, thereby damaging their crops. Although 
his concern applies outside of Eretz Yisrael, as well, the Sages 
did not impose their decree there. Rather, they left it up to the 
injured party, in such cases, to sue the offender for damages. 
By contrast, in Eretz Yisrael, the Sages wanted to avoid any 
damage to agricultural fields in order to bolster and enhance 
he settlement of the land. 

Others explain this distinction differently: Because most 
fields in Eretz Yisrael are owned by Jews, the Sages decreed 
hat extra precautions should be taken to avoid damaging 
he fields. There is a halakhic difference between these two 
interpretations: According to the first explanation, which refers 
o the settlement of Eretz Yisrael, the prohibition applies even 
in times and places where the land is owned by gentiles (Kaftor 
aFerah). By contrast, according to the second explanation, 
he prohibition does not apply unless the land is owned by 
ews (see Tur). 


Priests in Eretz Yisrael — Sew YUNA DTS: Priests possess 
teruma, which they must safeguard against ritual contami- 
nation. Therefore, it is prohibited for them to raise chickens, 


and thereby bring it into contact with the teruma. The mishna 
applies this prohibition only to priests, although there were also 
non-priests in Eretz Yisrael who voluntarily followed the stric- 
tures of teruma and kept all their food in a state of ritual purity. 
The Sages did not impose their ordinance on these individuals 
because even if their food did become contaminated, this 
would not be considered a transgression (Meiri). 


One may not raise pigs - print pon ps: Rambam's Commen- 
ary on the Mishna states that the prohibition applies equally 
o all non-kosher animals; pigs are mentioned specifically only 
because this is the most common case. The Mishna (Shevi‘it 
7:3) teaches that it is prohibited to engage in business dealings 
hat involve any non-kosher animal. Other commentaries claim 
hat the rabbinic ordinance against raising pigs is in addition 
o the general prohibition against business dealings involving 
non-kosher animals (Meiri). Alternatively, the general prohibi- 
ion against dealing in non-kosher animals applies only when 
hey are sold for food, not if they are being raised for their pelts 
or other by-products. In the case of pigs, the Sages prohibited 
raising them even for purposes unrelated to food (Rabbeinu 
Tam in Tosafot on 82b; see the Jerusalem Talmud). 
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It is taught in another baraita: One may not raise small domesti- 
cated animals in settled areas of Eretz Yisrael. But one may raise 
them in the wilderness that is in Judea’ and in the wilderness 
that is on the border near Akko.’ And even though the Sages said 
that one may not raise small domesticated animals, nevertheless, 
one may raise large, domesticated animals, i.e., cattle, because 
the Sages issue a decree upon the public only" if a majority of 
the public is able to abide by it. 


This difference is that it is possible for someone to bring small 
domesticated animals from outside of Eretz Yisrael in the event 
that they are needed. But it is not possible for someone to bring 
large, domesticated animals from outside of Eretz Yisrael when- 
ever he needs one, since there is a constant need for them as beasts 
of burden. Therefore, the Sages did not issue a decree with regard 
to these types of animals. 


The baraita continues: And even though they said that one may 
not raise small domesticated animals, however, one may keep 
these animals on his premises for thirty days before a pilgrimage 
Festival, and thirty days before the wedding feast of one’s son, 
when many animals are needed for food, provided that he does not 
leave the last one, i.e., the animal which he purchased immediately 
before the Festival, for thirty days. 


The Gemara clarifies the final line of the baraita: The baraita needs 
to state this ruling as it might enter your mind to say that if 
the pilgrimage Festival has passed and thirty days have not yet 
elapsed from the time when he bought the animal until now, he 
may keep the animal until thirty days have elapsed. To counter 
this, the baraita teaches that we do not say: It is permitted to keep 
it for a total of thirty days. Rather, once the pilgrimage Festival 
has passed, he should not keep it any longer. 


The baraita continues: And a butcher may buy" small domesticated 

animals and slaughter them, and again buy small domesticated 
animals and keep them for a while, provided that he does not keep 
the last one of them that he bought beyond thirty days. 


His students asked Rabban Gamliel: What is the halakha with 
regard to raising small domesticated animals in Eretz Yisrael? Rab- 
ban Gamliel said to them: It is permitted. The Gemara interrupts 
its citation of the baraita to pose a question: How could Rabban 
Gamliel say this? But didn’t we learn in the mishna: One may not 
raise small domesticated animals in Eretz Yisrael? 


Rather, the text of the baraita must be emended, and they actually 
raised this dilemma before him: What is the halakha with regard 
to keeping them for a while?" The Gemara resumes the quotation 
of the baraita: Rabban Gamliel said to them: It is permitted, pro- 
vided that the animal does not go out and graze among the flock. 
Rather, one should tie it to the legs of the bed in his house. 


What is the halakha with regard to keeping them for a 
while - maw) ma: Rashi explains that Rabban Gamliel was 
asked whether one may keep the animals for an extended time 
even if they are not needed for a pilgrimage festival. In permit- 
ting one to keep them under certain circumstances, Rabban 


NOTES 


Gamliel dissents from the baraita cited previously. By contrast, 
according to Tosafot, Rabban Gamliel’s opinion does not dif- 
fer from that expressed in the baraita; he permits keeping the 
animals only within the time frame allotted there, and even then 
only in his house (osafot). 
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BACKGROUND 
The wilderness that is in Judea — ata 331: This 
refers to the area spreading from the eastern slopes of 
Jerusalem all the way down to the Dead Sea. This area 
was used for grazing flocks since the days of King David. 


The wilderness that is on the border near Akko - 1277 
say TDW: There are several variant readings of the name 
of this place, such as: The wilderness of the village of 
Amiko. The reference is apparently to the sandy areas of 
the Zevulun Valley, which are not suited for ordinary agri- 
cultural activity but do have extensive vegetative growth 
during the rainy season. 


HALAKHA 
The Sages issue a decree upon the public only, etc. — px 
Kox vayg 03 pnia: The court may not issue a decree 
for the public i a majority can abide by it (Rambam 


Sefer Shofetim, Hilkhot Mamrim 2:5 and Sefer Zemanim, 
Hilkhot Ta'anit 1:5). 


HALAKHA 


And a butcher may buy, etc. -3 npib navi: Although 
it is prohibited to raise small animals in Eretz Yisrael, it is 
permitted to keep them for thirty days prior to a Festival 
or a wedding feast. Similarly, a butcher may buy animals 
in bulk, keep them, and slaughter them one at a time. The 
Rambam rules in this manner because he maintains that 
Rabban Gamliel disagrees with the opinion of the first 
tanna, and the halakha is in accordance with the opinion 
of Rabban Gamliel (Lehem Mishne). In all these cases, one 
may not allow the animal that is kept to go out and graze; 
rather, it must be kept indoors so that it does not cause 
damage to other people's crops (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 5:7; Tur, Hoshen Mishpat 409). 


591p: BAVA KAMMA: PEREK VII: 80A 103 


This file may not 


BACKGROUND 

Groaning due to a pain in his heart - izdn mais: There 
are several different explanations of the exact nature 
of this man’s illness. The most likely is that of Rabbeinu 
Hananel, who writes that this individual had a disease 
of the lungs, perhaps tuberculosis, which caused him 
to suffer chest pains as well as to cough up sputum and 
blood. In ancient times, drinking milk was recommended 
as a treatment or amelioration for diseases of the lung. 


NOTES 


Except that sin — fay inix Kby: The commentaries 
explain that although it is permitted to transgress any 
Torah prohibition in order to save a life, with very few 
exceptions, the Sages did not approve of the pious man’s 
conduct because he had violated a rabbinic enactment, 
and rabbinic enactments are in some respects treated 
even more stringently than Torah prohibitions (see Eiruvin 
21b); and because keeping small domesticated animals 
causes a loss to others (Meiri). Others explain that the 
pious man's illness was not life-threatening, and therefore 
he should not have transgressed the prohibition against 
raising small animals (Maharsha). Alternatively, those 
who accepted upon themselves pious practices would 
not transgress any prohibitions, even to save their lives 
(see Shabbat 121b). 


Cases of monetary law by means of a single judge - 1" 
“yma Nisin: Although the Sages permitted an expert 
judge to hear cases by himself, this practice is discour- 
aged, as stated in Avot (4:7): Do not judge cases alone, as 
there is only One who judges alone, i.e., God. 


A shepherd of small animals who repented - nyin 
aawa mwyw: The baraita is not referring to a shepherd 
who tends to other people's animals for a salary, as how 
could he be expected to sell any of the animals in his 
care? Rather, the baraita deals with one who shepherds 
his own flock. The Sages declared that shepherds are not 
permitted to give testimony in court because they are 
almost certainly guilty of theft, as their animals or those 
in their care graze and cause damage to crops belong- 
ing to others. Like any other person whose testimony is 
inadmissible due to theft or other dishonest practices, 
a shepherd must repent before he can be acceptable 
as a witness. 


The court does not obligate him to sell all his animals 
immediately, etc. — 3) 77 viaa inin pan px: The 
reason for this leniency is that the al wanted to 
encourage repentance. If harsh compliance measures 
were mandated, many people would be dissuaded from 
repenting. Similarly, in cases of vows, if a strict interpre- 
tation of the vow were enforced, people would refrain 
from vowing to perform mitzvot (Rabbeinu Yehonatan 
of Lunel). 


104. 


TIY TIIN YONA MYYN PINN 
ERANS] xsi bev jada mia 
non abn pre wy npn bp 
wi wan aes. manwa 
pay mp TaT waa wp 

mane) mene nae 


WW VD, HpaI wan wy O12 
TIN MAT IDA Twp WI ADIK 
pata ppb 372%) opin 

PDSR prog we) At by imaa 


inis Kby ianya xy pra aw» 
NYPA NIT ANY y ADIK Ow py 
DY a PRY IX YI TN inn 
maT by ayy swe ADIN fy xox 

oan 


ona byan DRYW 121 VAN 
230 MOK ma VI hyn haw 
PIT pwyina pyy yaw A T 
vow 9 by ae) pra nit ys 
my ona Pap pwn Pond 

phy TH paver any nep 


PX IDUN meyw Ayn pan 
a3 by on iab imix ponn 
wb b bow a3 yor» by op by 
Inte pana px ingva DIM 

my nby rain Kby Fe sinh 


mons nyo) ma npr saw A 431 
np) six ITN pg, DSW) YTS 
sb maa me KYD sy PN 


sn Ma MIY NNN TYNI TWYM 
xa on b3” enyawn ayn Y 
ris a Pop wap) AIT PN 
Dyes VITI SEW PANT PNY 
Kby st amam xd any oaan 

md pgh 


be reproduced or distributed in any form without express permission from the publisher 


The Sages taught in a baraita: There was an incident involving a 
certain pious man who was groaning, i.e., suffering, due to a pain 
in his heart.” Those caring for the man asked the physicians what 
to do for him, and they said: There is no other remedy for him 
but that he should suckle warm milk every morning. And they 
brought him a she-goat and tied it to the leg of the bed for him, 
and he would suckle milk from it every morning. 


Days later, his friends came in to visit him. When they saw that 
she-goat tied to the legs of the bed, they turned back, saying: 
There is an armed bandit in this man’s house, and we are going in 
to visit him? They referred to the goat in this manner because small 
animals habitually graze on the vegetation of others, thereby stealing 
their crops. 


His friends sat down and investigated this pious man’s behavior, and 
they could not find any sin attributable to him except that sin" of 
keeping that she-goat in his house. That man himself also said at 
the time of his death: I know for a fact that I have no sin attributable 
to me except the sin of keeping that she-goat in my house, as I 
transgressed the statement of my colleagues, the Sages. 


Rabbi Yishmael said: The members of my father’s family were 
among the wealthy property holders in the upper Galilee. And 
for what reason were they destroyed? It was due to the fact that 
they would graze flocks in the forests, and also because they would 
judge cases of monetary law by means of a single judge." And even 
though there were forests close to their houses, and therefore there 
should have been no problem for them to take their animals to graze 
in these forests, there was a small, private field and they would 
convey the animals on a path through it. 


§ The Sages taught in a baraita: If there is a shepherd of small 
domesticated animals who repented,™ the court does not obligate 
him to sell all his animals immediately.’ Rather, he may sell them 
gradually. And likewise, in the case of a convert who came into 
possession" of dogs and pigs (see 83a) as part of his inheritance, the 
court does not obligate him to sell all of them immediately. Rather, 
he may sell them gradually. 


And similarly, with regard to one who vowed to purchase a house" 
or to marry a woman in Eretz Yisrael, the court does not obligate 
him to acquire the first house or marry the first woman he sees 
immediately upon his arrival in Eretz Yisrael. Instead, he may wait 
until he finds the house or wife appropriate for him. 


And there was an incident involving a certain unmarried woman 
who had a son who was distressing her, and she jumped up and 
took an oath" impulsively: Any man who comes to marry me and 
will discipline my son, I will not turn him away. And unworthy men 
jumped at the opportunity to marry her. And when the matter 
came before the Sages, they said: She need not marry one of these 
men, as this woman’s intention in her oath was certainly to marry 
only a man who is appropriate for her. 


A shepherd who repented - nawa mbyw nyin: A shepherd of 
small domesticated animals in Eretz Yisrael who wishes to repent 
and abandon this practice is not required to sell all his animals 
at once. Rather, he may sell them off gradually (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 5:10; Tur, Hoshen Mishpat 409). 


A convert who came into possession, etc. - 121 5 bow 2: If 
one received an inheritance of dogs, he is not required to sell 
them all immediately but may sell them off gradually (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 5:10; Shulhan Arukh, Hoshen 


Mishpat 409:4). 
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HALAKHA 
One who vowed to purchase a house, etc. - ma mp wmon 
^3): If one vowed that he would purchase a house in Eretz Yisrael, 
or that he would marry, or that he would travel with a caravan 
or go out to sea, and he did not delineate a specific time for the 
fulfillment of his vow, he is not required to do so immediately. 
Instead, he may wait until the appropriate circumstances arise 
to fulfill his vow (Rambam Sefer Hafla‘a, Hilkhot Nedarim 8:13; 
Shulhan Arukh, Yoreh De'a 219:1). 


And she jumped up and took an oath - nyawa nyap): There 
was once an incident involving a woman who vowed that she 
would marry whoever proposed to her, and unworthy men 
jumped at the opportunity to do so. The Sages ruled that her 
intent in her vow was specifically to marry a man appropriate for 
her (Rambam Sefer Hafla‘a, Hilkhot Nedarim 8:13). 
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The baraita continues: Just as the Sages said that one may not 
raise small domesticated animals, i.e., sheep and goats, so 
too they said that one may not raise small undomesticated 
animals." Rabbi Yishmael says: One may raise village dogs,” 
cats, monkeys, and genets,” because they serve to clean the 
house of mice and other vermin. 


The Gemara asks: What are these genets? Rav Yehuda said: These 
are known in Aramaic as shartza hartza. And there are those who 
say that in Aramaic this animal is called harza. This creature has 
short thighs and it grazes among the thorn bushes. And what is 
the reason that they are called shartza, a term that generally refers 
to creeping creatures that slither [shoretz] rather than walk? It is 
because its thighs are so short that it appears to slither instead of 
walking on legs. 


§ Rav Yehuda says that Rav says: We in Babylonia have ren- 
dered ourselves" like the residents of Eretz Yisrael" with regard 
to the prohibition of the Sages against raising small domesticated 
animals. Rav Adda bar Ahava said to Rav Huna: What of your 
sheep and goats? How can you raise these animals in Babylonia? 


Rav Huna said to him: Hova,' my wife, watches the animals to 
ensure that they do not graze on land belonging to others. Rav 
Adda bar Ahava cursed Rav Huna and said to him: May Hova bury 
her son!" In all the years of Rav Adda bar Ahava, no children of 
Rav Huna from Hova survived, due to this curse. There are those 
who say a different version of the above statement: Rav Huna says 
that Rav says: We in Babylonia rendered ourselves like those of 
Eretz Yisrael with regard to raising small domesticated animals, 
from the time when Rav came to Babylonia." 


§ Rav and Shmuel and Rav Asi once happened to be present at 
a house where a celebration was being held marking the passage 
of a week of a newborn son, i.e., a circumcision. And some say 
it was a house where a celebration was being held marking the 
redemption of a firstborn son. Rav would not enter before 
Shmuel, for reasons the Gemara will explain; 


Village [kufri] dog — 1513 abs: The kufriis a breed of dog whose 
name is derived from the word kefar, meaning village. The 
term refers to a dog raised in villages. The mishna in Kilayim 
(1:6) indicates that this kind of dog is similar to a fox, and it 
is therefore likely, in accordance with the explanation of the 
Arukh and others, that it was a small dog similar in form to a 
jackal or a fox. These kinds of dogs were used to hunt mice, cats, 
and the like, and they may also have served as pets. Rambam's 
Commentary on the Mishna refers to a breed identified by some 
scholars today as the saluki, a hound whose ancestors date back 
thousands of years. 


Top: Male saluki 
Bottom: Egyptian engraving of a dog with features of a saluki 


One may not raise small undomesticated animals — 
apt mn prun pr: It is prohibited to raise small wild 
animals in Eretz Yisrael (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 5:2). 


We in Babylonia have rendered ourselves, etc. — ty 
3) baza waxy: The Sages established Babylonia as equiva- 
lent to Eretz Yisrael with regard to the prohibition against 
raising small domesticated animals, because in those days 
most of the fields and vineyards in Babylonia belonged to 
Jews (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 5:8; see 
Tur, Hoshen Mishpat 409). 


Hova — nain: The name Huba appears in | Chronicles 7:34, 
although there it refers to a man. Itis likely derived from the 
root het, beit, beit, meaning love. If so, it is comparable to the 
Modern Hebrew name Ahuva, meaning beloved. 


We in Babylonia have rendered ourselves like Eretz Yisrael, 
etc. — 13) brett» yga baaa waxy wey: The reason for 
this stringency is that there was a large, permanent Jewish 
settlement in Babylonia. Consequently, it was appropriate 
to take measures against encroaching on other people's 
fields there (Rashi). Moreover, in some areas of Babylonia the 
majority of the fields belonged to Jews (Meiri). 


May Hova bury her son — ma yapn Ain: The basic 
interpretation of Rav Adda's statement is that he cursed 
Hova for transgressing an enactment of the Sages. Some 
explain that this was actually a rhetorical question: Does 
Hova bury all her children that she has so much time 
on her hands to devote to tending the flocks (Rabbeinu 
Hananel)? Alternatively, Rav Adda meant as follows: Isn't 
Hova concerned that she will end up burying her children 
as a punishment for flouting the Sages’ decree (Tosafot)? 


From when Rav came to Babylonia - baab JT XOX D: 
Some explain that the situation in Babylonia changed 
when Rav arrived there and established his great yeshiva, 
as many Jews from other lands flocked to that academy. 
As a result, the area soon had an overwhelmingly Jewish 
population (Rashi). Alternatively, when Rav came, he taught 
the populace that due to the status of Babylonia as a major 
Jewish population center, the prohibition against raising 
small domesticated animals applies there as in Eretz Yisrael 
(Rashi; Rabbeinu Tam; Tosafot). 


Genets - Ox2D nitan: From the description of the Gemara, 
this animal could possibly be identified as the common genet, 
Genetta genetta. This creature, which is biologically similar to 
the mongoose, is the size of a small cat and has a long tail and 
very short legs. The basic color of its fur is light brown, but it is 
extensively spotted with black blotches and rings. This animal 
usually lives in forested mountains, as its flexile body allows it 
to climb easily on trees and rocks. The genet feeds on small 
animals, such as birds and small rodents. Due to its great dexter- 
ity in catching mice, it was often kept in houses. 


Common genet 
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Perek VII 
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NOTES 


That incident in which he inadvertently cursed 
Shmuel - aids Mwy xii: This incident is related 
in Shabbat 108a. When Rav arrived in Babylonia, Shmuel 
prepared a medicinal treatment and gave it to him with- 
out his knowledge. Since it caused him severe discomfort, 
Rav, not realizing that the treatment was meant to heal 
his stomach ailment, cursed whoever it was who had 
brought this pain upon him. When Rav found out that it 
was Shmuel, and that he had acted for his own good, he 
sought to appease him by honoring him at all times. 


It is permitted to kill it - inib ‘sia: The commentaries 
raise a contradiction against this ruling from the Gemara 
in Sanhedrin 15b, where Reish Lakish states that one may 
not kill a privately owned dangerous animal unless it has 
actually killed a person. Tosafot answer that the Gemara 
in Sanhedrin is referring to animals that are restrained by 
a leash, as this is the normal way of raising dangerous 
animals. Here, the Gemara is referring to cats that roam 
free. Another answer suggested by Tosafot is that people 
are accustomed to being careful in the vicinity of known 
dangerous animals, whereas they are not so cautious 
around cats. In practice, this renders cats more of a men- 
ace to humans. Alternatively, Rav sought to strengthen 
the force of his edict against raising cats by declaring that 
it was permitted to kill them (Rabbeinu Yeshaya, cited in 
Shita Mekubbetzet). 


Rav was referring to its hide — inv): The commentaries 
explain that if one finds a dead cat, he may keep its hide 
for himself. Although the cat obviously no longer poses 
a danger, he need not return it to its owner (Josafot). 


LANGUAGE 
Cat [shunara] — KYW: Some linguists maintain that 
the Aramaic word shunara is derived from the Greek 
oaivovpos, sainouros, meaning one that waves its tail 
and ingratiates itself. 


HALAKHA 


With regard to a cat, it is permitted to kill it, etc. ann 
^D) inih ‘a: It is prohibited to raise a dangerous cat, 
which is capable of killing or harming an infant. There 
is no prohibition against taking this cat from its owner 
by force, nor is there a mitzva to return it to its owner. 
Whoever finds a lost cat of this kind may keep it, and 
its hide belongs to the finder (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 15:17; Shulhan Arukh, Hoshen 
Mishpat 266:4). 


BACKGROUND 


This is stated with regard to a black cat, that is stated 
with regard to a white cat — KTYMA XI NDIA NT: The 
distinction between various cats is not dependent on the 
color of their fur per se, but on the different types of cats. 
n the talmudic period, cats were not yet fully domesti- 
cated. The cats referred to in the Talmud were wild cats, 
which lived in the vicinity of human dwellings. White, or 
pale, cats were apparently genetically closer to wild cats, 
perhaps Felis libyca or Felis caracal. Therefore, Rav declared 
hat these cats should be considered animals of prey for 
all purposes. Even a black cat born from a white parent, a 
hybrid, was considered dangerous due the characteristics 
inherited from its wild ancestors. 
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Shmuel would not enter before Rav Asi, as he considered Rav Asi 
to be greater than he; and Rav Asi would not enter before Rav, as 
Rav was his teacher. They said: Which of us should stay behind and 
let the other two come in before him? They decided: Let Shmuel 
stay behind, and let Rav and Rav Asi come inside in that order. 
Afterward, Shmuel himself would enter. 


The Gemara asks: And why didn’t they decide to let Rav or Rav 
Asi stay behind? The Gemara explains: It was a mere gesture that 
Rav performed for Shmuel in initially stating that Shmuel should 
precede him, as Rav did not really feel that Shmuel was superior 
to him. Rather, on account of that incident in which he inadver- 
tently cursed Shmuel," Rav took upon himself to treat Shmuel with 
deference. 


In the meantime, while all this was going on, a cat [shunara]' came 
and severed the hand of the baby. Rav emerged from the house 
and taught: With regard to a cat, it is permitted to kill it™ even if 
it is privately owned; and it is prohibited to maintain it in one’s 
possession; and it is not subject to the prohibition against theft if 
one takes it from its owner; and, in the case of a lost cat, it is not 
subject to the obligation of returning a lost item to its owner. 


The Gemara asks a question with regard to Rav’s statement: And 
since you said that it is permitted to kill it, what is the need to state 
further that it is prohibited to maintain it in one’s possession? If 
a cat is considered such a dangerous animal that it is permitted to 
kill it, of course one cannot keep it in his possession. The Gemara 
answers: Lest you say that although Rav ruled that it is permitted 
to kill it, he concedes that there is no prohibition in keeping it, 
Rav therefore teaches us that it is also prohibited to keep it in one’s 
possession. 


The Sages say, further questioning Rav’s statement: And since you 
said that it is not subject to the prohibition against theft if one takes 
it from its owner, what is the need to state further that it is not 
subject to the obligation of returning a lost item to its owner in the 
case of a lost cat? If one may actively steal a cat, certainly there is no 
obligation to return it when found. Ravina said in response: Rav was 
referring to its hide." 


The Gemara raises an objection from a baraita against Rav’s ruling 
that it is prohibited to keep a cat. Rabbi Shimon ben Elazar says: 
One may raise village dogs, cats, monkeys, and genets, because 
they serve to clean the house of mice and other vermin. The Gemara 
resolves the apparent contradiction: It is not difficult. This ruling in 
the baraita is stated with regard to a black cat, which is harmless, 
whereas that ruling of Rav is stated with regard to a white cat,’ which 
is dangerous. 


The Gemara raises a difficulty against this answer: But in the incident 
of Rav it was a black cat. Since this cat severed the baby’s hand, it was 
obviously a vicious, dangerous animal. The Gemara answers: There 
it was a black cat, but it was the offspring of a white one. The off- 
spring of a white cat is dangerous, even ifit itselfis black. The Gemara 
further objects: But didn’t Ravina raise this very issue as a dilemma? 


As Ravina raised a dilemma: What is the halakha with regard to a 
black cat that is the offspring of a white one? Is it also dangerous like 
its parent? The Gemara answers: When Ravina raised the dilemma, 
it was with regard to a black cat that is the offspring of a white cat 
that itselfis the offspring of a black cat. By contrast, in the incident 
with Rav it was a black cat that was the offspring of a white one, 
which was itself the offspring of a white cat. That animal is definitely 
dangerous. 
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§ The Gemara provides a mnemonic device for the distinguishing 
letters in the various names of the sons of Rav Pappa in the ensuing 
list: Het beit dalet, beit yod het, beit het nun. Rabbi Aha bar Pappa 
says the following three statements in the name of Rabbi Abba 
bar Pappa, who said them in the name of Rabbi Adda bar Pappa. 
And some say Rabbi Abba bar Pappa says them in the name of 
Rabbi Hiyya bar Pappa, who said them in the name of Rabbi Aha 
bar Pappa. And some say Rabbi Abba bar Pappa says them in the 
name of Rabbi Aha bar Pappa, who said them in the name of 
Rabbi Hanina bar Pappa.” 


The three statements are as follows: The court sounds the alarm" 
on Shabbat over a breakout of sores; and a door that is locked 
will not be opened quickly; and with regard to one who pur- 
chases a house in Eretz Yisrael, one writes a bill of sale for this 
transaction even on Shabbat. 


The Gemara raises an objection from a baraita: After explaining 
how the public engages in prayer when there is a drought, the 
baraita teaches: And with regard to all other types of calamities 
that break out upon the community, other than drought, such as 
sores, a plague of locusts, flies, hornets," or mosquitoes,’ or 
infestations of snakes or scorpions,’ the court would not sound 
the alarm on Shabbat, but the people would cry out. This indicates 
that it is not proper to sound the alarm on Shabbat for an epidemic 
of sores. 


The Gemara answers: This is not difficult. Here it is referring to 
moist sores; whereas there it is referring to dry sores," which are 
more dangerous than moist ones. As Rabbi Yehoshua ben Levi 
says: The boils that the Holy One, Blessed be He, brought upon 
the Egyptians were moist on the outside and dry on the inside, 
as it is stated: “And it became a boil breaking out with oozing 
upon man and upon beast” (Exodus 9:10). The phrase “breaking 
out” is referring to the exterior of the wound. Since the verse 
specifies that the outside was oozing with secretions, it can be 
inferred that the inside was dry. This indicates that the sores can 
be of either type. 


HALAKHA 


The court sounds the alarm on Shabbat over a breakout of 
sores - nawa spony pyran: Ifa majority of the community 
suffers from moist sores, it is appropriate to fast and sound 
the alarm. If it is an affliction of dry sores, they only cry out 
in prayer. Later commentaries note that the Rambam, who 
does not mention Shabbat in this context, apparently did not 
have the word Shabbat in his text of the Gemara (Rambam 
Sefer Zemanim, Hilkhot Ta anit 2:13; Shulhan Arukh, Orah Hayyim 
576:5). 


Flies, hornets, or mosquitoes — war’) Aypy rat: In general, 
these insects are not considered to be dangerous to humans 
and they are prevalent in populated areas. It is puzzling that 
prayers were needed to avert these common pests. Possibly the 
fly mentioned here is a reference to the tsetse fly, which spreads 
sleeping sickness in central Africa. This can lead to coma and 
even death, and it kills some 250,000 to 300,000 people every 
year. Similarly, the mosquito that is mentioned may refer to the 
mosquito of the genus Anopheles, which is responsible for 300 
million cases of malaria each year, and causes between one 
and three million deaths a year. As for hornets, they are capable 
of stinging repeatedly and can kill even people who are not 
allergic to wasp venom, if they are stung thirty times or more. 


BACKGROUND 


Flies, hornets, etc. — 15) 7ypy¥ art: If there is an infestation of 
flies, mosquitoes, or other kinds of pests that cause large-scale 
problems, including snakes and scorpions, the community 
cries out in prayer, but not they do not fast or sound the alarm. 
Some commentaries write that if these infestations are deadly, 
they should fast (Ra’avad; Tur), and this is the ruling in the 
Shulhan Arukh as well (Rambam Sefer Zemanim, Hilkhot Ta‘anit 
2:9; Shulhan Arukh, Orah Hayyim 576:7). 


Infestations of snakes or scorpions - DaTpy DWM mw: 
This refers to a significant increase in the population of snakes or 
scorpions, which causes them to expand beyond their natural 
habitat into populated areas. The increase in numbers causes 
the chances of a person encountering one of these creatures to 
increase accordingly. In addition, these animals often become 
more aggressive in these situations. Population increases often 
occur in years when there is an abundance of prey to feed on; 
breeding is more intense and the rate of mortality lower. Some- 
times crowding alone causes animals to become more violent, 
and warm weather can also lead to a change in behavior. 


PERSONALITIES 


Sons of Rav Pappa - x33 31793: Five sons of Rav Pappa are 
mentioned here as the possible source of this statement. They 
must be the children of someone other than the amora who 
was called Rav Pappa, as they are given the title Rabbi, which 
was granted only to those living in Eretz Yisrael; in Rav Pappa’s 
time, there was no ordination of Rabbis in Babylonia. 


NOTES 

The court sounds the alarm, etc. -31 psa: These three 
halakhot are apparently unrelated. Nevertheless, it has been 
noted that they have a common theme: The importance 
of taking advantage of an opportunity that presents itself, 
without delay. Accordingly, it is permitted to sound the alarm 
on Shabbat in a case of danger as perhaps that moment 
is a time of grace, when prayer is most efficacious. A door 
that is locked, as the Gemara later explains, is referring to 
an opportunity for ordination, which may not present itself 
again. Finally, with regard to purchasing a home in Eretz 
Yisrael, if the sale is not finalized at the first opportunity the 
seller may change his mind (Maharatz Hayyut). 


Here it is referring to moist sores whereas there it is refer- 
ring to dry sores - ava {x3 nba IX: There is a disagreement 
among the early authorities as to which baraita is referring 
to which circumstance. Rashi explains that the dry sores are 
the more dangerous ones, for which the court would sound 
the alarm on Shabbat, and the Rambam and Meiri explain it 
in the opposite manner. 
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PERSONALITIES 


Mar Zutra — x4 “Wa: This Sage is mentioned several times 
in the Talmud. No halakhic rulings are cited in his name, but 
stories are recorded about his good deeds and in praise of 
his humility and his careful treatment of the money and 
dignity of others. The title Mar, meaning Master, which 
precedes his name, indicates that he was a member of the 
amily of the Exilarch. This is also evident from an account 
hat he was carried on a palanquin when he attended the 
ecture that was given by the Exilarch or another member 
of his family on a Festival. Some claim that he was himself 
he Exilarch. 


BACKGROUND 


Ordination — 71320: In the time of the Sages, the process 

of ordination ensured that great rabbis received and trans- 
mitted the Torah of their teachers and continued the chain 

begun by Moses, who ordained Joshua and transmitted 

the leadership to him. This ordination required three Elders 

except in turbulent periods of Jewish history, when even an 

individual Sage could ordain his disciples. The Romans, who 

understood the importance of ordination to the continu- 
ity of Jewish tradition, prohibited it on pain of death, and 

thereafter it became increasingly difficult to find opportuni- 
ties to ordain disciples. Mar Zutra explains that these doors 
of opportunity to ordain disciples could easily be locked for 
significant periods; therefore, the Sages should utilize them 

to convene and ordain their disciples. 
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The Gemara analyzes the second of the three statements: And a 
door that is locked will not be opened quickly. This is clearly a 
metaphor, but to what is it referring? Mar Zutra’ said: It is a 
metaphor for rabbinic ordination.’ If one meets with resistance 
in his quest to receive ordination, he should take it as a sign 
that this opportunity will not soon open up for him again. Rav 
Ashi said: It means that anyone who is treated poorly will not 
soon be treated well. Rav Aha of Difti said: He will never be 
treated well. The Gemara comments: But that is not so; Rav Aha 
of Difti was saying only a matter that reflected what had occurred 
to him." 


The Gemara turns its attention to the third statement: And with 
regard to one who purchases a house in Eretz Yisrael," one 
writes a bill of sale for this transaction even on Shabbat. The 
Gemara asks: Can it enter your mind that one may write this bill 
of sale on Shabbat? Writing on Shabbat is a prohibited labor for 
which one is liable to receive the death penalty. 


The Gemara explains: Rather, this is as Rava said there, with 
regard to a similar issue, that one tells a gentile" to do it, and 
he does so. Here, too, it is referring to a situation where he tells 
a gentile to write a bill of sale for the house, and he does it. 
And even though telling a gentile to perform an action that 
is prohibited for a Jew on Shabbat is generally a violation of a 
rabbinic decree, as the Sages prohibited telling a gentile to per- 
form prohibited labor on behalf of a Jew on Shabbat, here the 
Sages did not impose this decree, due to the mitzva of settling 
Eretz Yisrael. 


Rabbi Shmuel bar Nahmani says that Rabbi Yonatan says: With 
regard to one who purchases a city in Eretz Yisrael," the court 
forces him to purchase a path to the city from all four of its 
sides, due to the importance of settling Eretz Yisrael. 


Q The Sages taught in a baraita: Joshua stipulated ten conditions 
when he apportioned Eretz Yisrael among the tribes: 


A matter that reflected what had occurred to him, etc. - sorn 
"931 WIT: This refers to the following episode: The Sages once 
decided to appoint Rav Aha head of the yeshiva. Then, another 
Sage arrived before him, rallied the other Sages, and became the 
head of the yeshiva instead of Rav Aha. Rav Aha never received 
a second opportunity (Bava Batra 123b; see Tosafot). 


One tells a gentile, etc. - 15) nb ‘Wain: The early commentaries 
discuss whether one should conclude from here that Shabbat 


NOTES 
desecration by means of a gentile is permitted whenever it 
serves to fulfill a mitzva, or whether settling Eretz Yisrael is con- 
sidered a more urgent mitzva than others (Tosafot). There is also 
a discussion as to whether Shabbat desecration is permitted 
by means of a gentile in order to perform a mitzva that applies 
by rabbinic law. Yet another issue that arises in this context is 
whether it is permitted to ask a gentile to perform an act that 
would violate only a rabbinic prohibition even if it were done 
by a Jew. 


HALAKHA 


One who purchases a house in Eretz Yisrael - yxa ma npibn 
yw: If one purchases a house from a gentile in Eretz Yisrael, 
it is permitted for him to instruct a gentile to write the deed of 
sale even on Shabbat. This is because the prohibition against 
instructing a gentile to perform a prohibited labor on Shabbat 
is a rabbinical enactment, and this enactment does not apply 
with regard to the important mitzva of settling Eretz Yisrael 


(Rambam Sefer Zemanim, Hilkhot Shabbat 6:1; Shulhan Arukh, 
Orah Hayyim 306:1). 


One who purchases a city in Eretz Yisrael - ya YY npiba 
yw: If one purchases a city in Eretz Yisrael, the court compels 
him to acquire paths to the city from all four of its sides, to 
enhance the settlement of Eretz Yisrael (Rambam Sefer Kinyan, 
Hilkhot Shekhenim 6:2). 
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The conditions are that people shall have the right to graze their 
animals in forests," even on private property; and that they shall 
have the right to gather wood from each other’s fields, to be used 
as animal fodder; and that they shall have the right to gather wild 
vegetation for animal fodder in any place except for a field of fenu- 
greek; and that they shall have the right to pluck off a shoot any- 
where for propagation and planting, except for olive shoots; and 
that the people of the city shall have the right to take supplies of 
water from a spring on private property, even from a spring that 
emerges for the first time;" and that they shall have the right to fish 
in the Sea of Tiberias, i.e., the Sea of Galilee, provided that the 
fisherman does not build an underwater fence’ to catch fish, thereby 
causing an impediment to boats.’ 


The baraita continues the list of Joshua’s ten conditions: And people 
shall have the right to relieve themselves outdoors behind a fence, 
even in a field that is full of saffron [karkom];' and they shall have 
the right to walk in permitted paths, i.e., those paths that cut 
through a private field, throughout the summer until the second 
rainfall, when crops begin to sprout; and they shall have the right 
to veer off to the sides of the roads onto private property because 
of hard protrusions [ yeteidot]' of the road; and one who becomes 
lost among the vineyards shall have the right to cut down branches 
and enter an area of the vineyard, or cut down branches and exit 
an area of the vineyard, until he finds his way back to the road; and 
that a corpse with no one to bury it [met mitzva] acquires its place 
and is buried where it was found. 


The first condition mentioned in the baraita is that people shall have 

the right to graze their animals in forests. Rav Pappa said: We said 

this only with regard to small domesticated animals, i.e., sheep or 
goats, that graze in a forest of large trees." Small animals grazing in 

a forest of this kind would not destroy it. But in the case of small 

animals grazing in a forest with small growth, or large animals, e.g., 
oxen, grazing in a forest of large trees, these practices are not permit- 
ted, as in either of these scenarios the practice would destroy the 

forest. And, all the more so, it is understood that large animals 

grazing in a forest with small growth is not permitted. 


The Gemara discusses the next condition mentioned in the baraita: 
And that they shall have the right to gather wood from each other's 
fields," to be used as animal fodder. The Gemara comments: We 
said this only with regard to twigs of thorns and shrubs, as the 
field’s owner does not care about these. But with regard to other 
types of wood, it is not permitted. And even with regard to twigs 
of thorns? and shrubs,’ we said this only when they are attached 
to the ground. But when they have been detached by the owner it 
is not permitted, as he has already claimed them for himself. 


LANGUAGE 


Saffron [karkom] - 


karkom, or crocus in Latin. 


D273: The earliest source for this word is 
apparently the Sanskrit kunkuma, which was adopted into many 
other languages with an n to r shift, leading to forms such as 


Hard protrusion [yeteida] — mt: Some explain that when 
a well-traversed road dries out in the summertime, it is full of 
depressions and protrusions, which are called yeteidot, literally 
meaning pegs. Alternatively, actual pegs were inserted in places 
where the road was wet, so that travelers could step on them 
and avoid treading in the mud. 


| HALAKHA 


We said this only with regard to small animals in a forest of 
large trees - npa AP? xx max xb: One of the conditions 
that Joshua stipulated, upon the entry of the tribes into Eretz 
Yisrael, is that people may graze their animals in forests. It is 
permitted to graze only small animals, and only in a forest with 


large trees (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 5:3; Tur, 


Hoshen Mishpat 274). 


And they shall have the right to gather wood from each 
other's fields - omnitwn myy popoa: Joshua stipulated that 
people shall have the right to gather wood from the fields of 
others. This halakha applies only to inferior kinds of wood, e.g., 
thorn bushes, and only if they are still moist and attached to 
the ground. Furthermore, it is permitted to merely cut them off, 
but not to uproot them (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 5:3; Tur, Hoshen Mishpat 274). 


NOTES 
Graze their animals in forests [horashin] - pwrina pyy: 
Most commentaries translate horashin as forests. Alterna- 
tively, it might refer to plowed fields; one may allow his 
animals to graze in such fields provided that crops have not 
yet been sown there (Shita Mekubbetzet). 


A spring that emerges for the first time — xxi pyn 
anna: Some explain that this refers to a spring that flows 
inside a city. Joshua stipulated that only the residents of that 
city may draw its water, not people from elsewhere, despite 
the fact that the source of the spring is outside the city 
(Geonim; Rambam). Others maintain that this is an expan- 
sion of rights, not a limitation. In other words, anyone may 
take water from a spring located on private property, pro- 
vided that they do not cause damage to the property (Rashi; 
Rabbeinu Yehonatan of Lunel; Meiri). Some commentaries 
distinguish between a spring that emerges naturally and a 
water source produced by digging. If the spring was dug 
out, the water belongs exclusively to the owner (Josafot). 


BACKGROUND Ž 
Build a fence [kela] = yop Dina: Some explain that a kela is 
not a fence but a kind of fishing net, i.e., a small, round net 
with a weight on the bottom, which is thrown onto a large 
fish or a swarm of smaller fish. 


Causing an impediment to boats — 1» NX Tay: Some 
commentaries interpret this phrase differently and explain 
hat it is common for fishermen, especially in the Sea of Gali- 
ee, to stop their boats in the water and throw out a large, 
durable net that surrounds the fish from all sides. Afterward 
he fishermen will join forces to draw up the net with its 
fish. This practice can yield a large catch and was therefore 
prohibited, as the depletion would impinge on the welfare 
of those living close to the sea, who depended on fishing 
or their livelihood. 


Thorns — "3: This probably refers to the restharrow, Ono- 


nis antiquorum L., of the Papilinaceae or legume family. It is 
a thorny bush about 20-55 cm high, which is commonly 
found in fields and alongside streams. Its leaves are usually 
in clusters of three, and its side branches are thorny and 
tend to spread out. 


Spiny restharrow 


Shrubs — 9397: This is apparently the common camel thorn, 
Alhagi maurorum, a thorny plant with plain, rounded leaves. 
It usually reaches 30 cm high, but there are some that reach 
a height of 1 m. It can be found in fields and salt flats. 


Camel thorn 
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NOTES 

Fenugreek that sprouted, etc. - 15) nnwy nbn: Rashi 
writes that since the other vegetation is harmful to the 
fenugreek, the owner will certainly uproot it himself, 
without the halakha mandating that he do so. Others 
explain that when different kinds of vegetation sprout 
together of their own accord, there is no prohibition 
against allowing them to grow mingled together 
unless the combination is beneficial to the owner of 
the field. Since wild vegetation is harmful to fenugreek, 
its removal is not required by halakha at all (Tosafot). 
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And even when they are attached we said this only when the twigs 
are still moist, but when they are completely dry it is not permitted, 
as the owner requires these for firewood. Moreover, it is permitted 
only provided that one does not uproot the thorn bush or shrub 
from the ground, but it is prohibited to pull them out with their roots. 


The Gemara further discusses Joshua’s conditions: And that they 
shall have the right to gather wild vegetation" for animal fodder in 
any place except for a field of fenugreek.” The Gemara asks: Is this 
to say that wild vegetation is good for fenugreek, and therefore the 
owner wants it to be left in his field? The Gemara raises a contra- 
diction from a mishna that deals with diverse kinds (Kilayim 2:5): 
With regard to fenugreek that sprouted" alongside various types 
of wild vegetation," one is not required to uproot the vegetation. 
Although it is generally prohibited to grow different species of 
vegetables together in one patch, if the species have a negative impact 
on each other’s growth, it is not prohibited. In this case the wild 
vegetation may be left alongside the fenugreek because it is harmful 
to it, and the halakhot of diverse kinds do not apply in a case of 
this kind. 


Rav Yirmeya said: This is not difficult. Here, the mishna is referring 
to a case where the fenugreek was planted for its seeds; there, the 
baraita that lists Joshua's conditions is referring to fenugreek planted 
for its stalks. When it is planted for its seeds, wild vegetation is bad 
for it, as it weakens the fenugreek and lowers its yield. But when it 
is planted for its stalks, wild vegetation is good for it, as when it is 
situated among vegetation it climbs on it and thereby grows to a 
larger size. 


HALAKHA 


And they shall have the right to gather wild vegetation - 
Davy popom: Another of Joshua's stipulations is that people 

shall have the right to gather wild vegetation from any field 

except for a field of fenugreek that was planted for animal con- 
sumption. This ruling is in accordance with the Gemara’s second 

answer with regard to the apparent contradiction to the mishna. 
Some commentaries write that if the fenugreek was planted for 
its stalks, it is also prohibited (Tur), a ruling that takes into account 
the Gemara’s first answer as well (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 5:3; Tur, Hoshen Mishpat 274). 


Fenugreek - nbn: This is Greek hay, or Trigonella foenum-grae- 
cum, a low plant of less than 1m tall, of the Fabaceae family. It 
has hollow, hairy, light green leaves that are clustered in sets of 
three, and white flowers. It produces thin pods of up to 15 cm, 
that contain flat seeds of up to around 5 mm. Fenugreek is usu- 
ally cultivated for its seeds, which can be eaten or used in the 
preparation of many different spices. Its young branches are also 
edible as a spice, after cooking. In many countries fenugreek is 
also used as animal fodder and as fertilizer. 
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BACKGROUND 


Fenugreek that sprouted alongside various types of wild 
vegetation — navy 1 DY nnwy ibn: In a case where wild 
vegetation grew in a field and the owner of the field is not inter- 
ested in keeping it, he is not obligated to uproot it on account of 
the prohibition of diverse kinds. The same applies to fenugreek 
sown for human consumption, if wild vegetation sprouted in its 
midst. How can it be determined if a particular fenugreek field 
is sown for human consumption? If it is sown in rows, it is for 
human consumption; if it is sown haphazardly, it is for animal 
fodder. This halakha is in accordance with the explanation of Rav 
Pappa (Rambam Sefer Zera‘im, Hilkhot Kilayim 2:7-10; Shulhan 
Arukh, Yoreh De'a 296:9). 


Fenugreek stalks, seeds, and pods 


This file may not be reproduced or distributed in any form without express permission from the publisher 


IND DIN? IND MD MVD 
AYT KIN IIIT [YETTA 
PAPIT KIN AD yan 1 DIVY 
DIKY- NKUN TKY ND VIN 

TTT -— NKUN TINY Xx? 


vin pipe baa myo pavipy 
DIMA aT ws Pnn Sw naan 
-ma STNG ppr OWA HN aN 
PROT 72 - DAD DPA AYA 
ia ya — mise ba weer bya 

psy vain ya xen fons 


yo xy niva nwiy Yge won ya 
RY DIPARA Nis Tip amy pi 
TANT TX Meh 


If you wish, say instead another answer: Here, the mishna is 
referring to a case where the fenugreek was planted for human 
consumption; and there, the baraita is referring to fenugreek 
planted for animal consumption. Since the owner sowed the 
fenugreek for animal consumption, the wild vegetation is also 
required by him, as this too can be used for animal fodder. And 
how can we know if a particular fenugreek field was planted 
for human or animal consumption, and thereby know whether 
the vegetation may be picked and taken? Rav Pappa said: If 
he planted it in rows [mesharei],' it is for human consumption; 
if he did not plant in rows but planted haphazardly, it is for 
animal consumption. 


The baraita teaches: And that they shall have the right to pluck 
off a shoot" anywhere for propagation and planting, except for 
olive shoots, as this would cause damage to the olive tree. Rabbi 
Tanhum and Rabbi Berayes explained this in the name of a 
certain elder: With regard to olive trees, one must distance 
himself by the size of an egg" from the trunk before detaching a 
shoot; in the case of reeds and grape vines, he may take shoots 
only from the place of the first knot and above.’ And with regard 
to all other trees," shoots may be taken only from the thick part 
of the tree," where there are many branches growing, but not 
from the thin part of the tree. 


Furthermore, one may take from a new branch,’ which does 
not yet produce fruit, but not from old branches, which do 
produce fruit; and one may take from a place that does not 
face the sun,’ 


HALAKHA 


And they may pluck off a shoot — my3 prapipr: Joshua 
stipulated that one may pluck off shoots for propagation and 
planting, with the exception of olive shoots, which may be 
plucked off only up to the size of an egg. Some commentaries 
maintain that one may cut off a branch only if he leaves part 
of it, the size of an egg, attached to the trunk (Tur). In the case 
of bamboo and grape vines, only branches above the lowest 
knot may be plucked off (Rambam Sefer Nezikin, Hilkhot Nizkei 
Mamon 5:3; Tur, Hoshen Mishpat 274). 


With regard to olive trees, by the size of an egg —1¥°33 712: 
Rashi explains that when cutting off a twig, one must leave the 
size of an egg of the twig attached to the trunk, rather than cut- 
ting it all the way down. Others explain that only a small portion 
of the twig, the size of an egg, may be severed from the tree 
(Rabbeinu Hananel; see Rambam). Alternatively, the Gemara 
means that one should not cut off part of a branch unless it 
is fully mature and thick, so that it can continue to grow after 
being trimmed; the minimum thickness of a mature branch is 
that of the size of an egg (Geonim). 


From the place of the first knot and above — nwi ppan: 
A knot is a place on a grapevine or other plant where there is a 
potential for branch growth. When a vine is cut above the knot, 
new branches will sprout from the knot. However, if a vine is cut 
beneath the knot, it will no longer sprout new branches from 
the place where it was cut. 


New branch, etc. — 131 wm: With regard to many trees, their 
fruit will not grow on a new branch that has sprouted in the 


NOTES 


BACKGROUND 


And all other trees - mbox bs agw: When one plucks a 
branch from any tree other than an olive tree and a grapevine, 
he may take a branch only from the middle of the tree, not 
from the thin part, and only from the young, soft branches 
(Tur). Furthermore, it is permitted to take only branches that 
do not yet bear fruit. Finally, one may not take branches that 
are directly exposed to the sun (Rambam Sefer Nezikin, Hilkhot 
Nizkei Mamon 5:3). 


The thick part of the tree [ubbo] - i31x: There are several 
variations of this term. Rashi reads ibbo and explains that the 
reference is to young, soft branches. Rashi also cites another 
reading, hovo. He explains that this is related to mahbo, a hiding 
place. In this context it refers to the thick part of the tree, where 
many branches obscure the trunk. 


current year, even if it is very large. Consequently, cutting off a 
new branch does not cause an immediate loss. 


That does not face the sun — Mana nts ANT ivgw: In many 
kinds of trees the main growth occurs on the side facing the 
sun. Additionally, more fruits grow on that side and they ripen 
faster. Therefore, one who takes a branch from the sunny side 
of a tree will cause a loss to the tree’s owner. 


LANGUAGE 
Rows [mesharei] - "W: Mesharei is the Aramaic word for 
a garden bed in which seeds are sown ina straight line and 
in a delineated area, so that there is enough space between 
the plants for one to tend to them as they grow. 
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HALAKHA 


A spring that emerges for the first time, etc. — Nxi7 pya 
a>) abn: One of Joshua's stipulations was that the inhabitants 
of a city in which a new spring emerges shall have the right to 
use its waters, to the exclusion of all other places. This applies 
even if the source of the spring is outside the city (Rambam 
Sefer Nezikin, Hilkhot Nizkei Mamon 5:3; Tur, Hoshen Mishpat 
274). 


And they shall have the right to fish in the Sea of Tiberias — 
xnav bw maya PIA: Joshua stipulated that all have the right 
to fish in the Sea of Galilee, provided that they fish only with 

hooks. One may not build an underwater fence, nor may he 

stop his boat in the middle of the sea and fish there. These latter 
activities are permitted only to the tribes in whose portion the 

Sea of Tiberias is located. This is the Rambam’s opinion; others 

maintain that building a fence is prohibited even for them, so 

as not to interfere with the passage of boats (Tur). All agree that 
they have the exclusive right to use fishing nets (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 5:3; Tur, Hoshen Mishpat 274). 


And they shall have the right to relieve themselves behind 
a fence - 11371 rime p53: Another stipulation of Joshua is 
that one shall have the right to relieve himself behind a fence 
in a field, even if the field is sown with spices, and he may use 
stones that he finds in the field to clean himself afterward 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 5:3; Tur, Hoshen 
Mishpat 274). 


And even on Shabbat - nawa hayi: A stone that has vegeta- 
tive growth on it may be taken on Shabbat for the purpose of 
cleaning after relieving oneself. Although in general the use of 
a stone is prohibited on Shabbat by rabbinic law as a form of 
the labor of uprooting vegetation, it is permitted here due to 
the importance of human dignity (Shulhan Arukh, Orah Hayyim 
312:3 and Mishna Berura there). 


BACKGROUND 


Traps — n123: Some explain that here the Gemara is referring 
to fish traps that resemble woven wicker baskets, from which 
fish are unable to escape. Apparently, this form of fishing is per- 
mitted because the fish enter by themselves, and the fisherman 
does not perform any direct action to facilitate a large catch. 


NOTES 
In the countryside [negev] - 3333: Although the term negev 
usually refers to the southern part of Eretz Yisrael, here Rashi 
explains that it means farmland in the countryside. It is called 
negev, or parched, because it consists of large, open spaces 
exposed to the sun. 


To take a stone out of a wall — viv ang bier: Some explain 
that this stipulation was necessary because saffron is valuable 
and requires a sturdy wall to keep out intruders. Nevertheless, 
it is permitted to compromise the sturdiness of the wall by 
taking out stones to use for this purpose (Rabbeinu Yehonatan 
of Lunel). Others explain that the Gemara is referring to a stone 
lodged in the ground amongst the saffron. Despite the risk that 
one might uproot some saffron plants while removing the 
stone, it is permitted to do so (Shita Mekubbetzet). 


wa 


And even on Shabbat - nawa yor: According to those who 
maintain that this is referring to taking a stone from a wall, the 
Gemara is saying that performing this action on Shabbat does 
not constitute the prohibited labor of demolishing a structure. 
The commentaries add that this is the halakha only if the stone 
is not fixed into the wall with mortar (Ra’avad). According to 
those who explain that the case involves taking a stone from 
the ground, the Gemara means that this is permitted despite 
the fact that stones are generally considered set aside [muktze] 
and may not be handled on Shabbat. In this particular case it 
is permitted, due to the importance of human dignity (see 
Shabbat 81a—b). 


112 BAVA KAMMA: PEREK VII ` 81B ` :X397 719 


ATIAN TRINITY Dipa x) 
DOI KIIA 3313101" WaK3w 


vyg va conn syin lcal 
en Hi pot a th xaT 
PMA 


rapa xray DY maa panay 
nx Tayy yop DiD xbw 
ninwya xin sy bax pao 
NT MwA PITA NIN 
nbp pine» xbw may mova 
sean ty bI ayaa AX PRIN 

niaaa ninya 


Sw sponia wap bw ma pain 
bei Kby Tiy K faai bna) 
m 1 og Aina on ban xn 

ITOP DI D” VaR 


ADIK phys 12 yaw I Xan 
D2 apna - aay pwn 
- DARIN Diy I DoW 

pawn inis npa 


bpw vaw) vaw bp qb pN) 
poy 3330 bawn aga pew 
aa aca o> ays ws" xa 
wa nawa wow bs be WONT 
W "DOT AN aa ‘nbowa 
DN DYI KYN TAK 13) 
bgy: KW omy Dox 


MDT Iw NBDN 30 b 


area sayy nT inh pa 
KOK ITAY "Di3 mxn ww 
bib KYN Dy Kb: ‘Spy 43 
box: KTD IAY AY IT 
bow XPD xwr WD nawa 
aa mye a WKI 
spy 


but not from a place that faces the sun, where the fruits grow 
copiously, as it is stated: “And for the precious things of the 
fruits of the sun” (Deuteronomy 33:14). 


The baraita further states: And the people of the city shall have 
the right to take supplies of water from a spring on private 
property, even from a spring that emerges for the first time." 
Rabba bar Rav Huna says: And although one may draw water 
from that spring, he must give money to reimburse the owner of 
the property. The Gemara concludes: But the halakha is not in 
accordance with his opinion, as the water may be taken without 
payment. 


The next of Joshua’s conditions is: And that they shall have the 
right to fish in the Sea of Tiberias," provided that the fisherman 
does not build an underwater fence to catch fish, thereby 
causing an impediment to boats. The Gemara comments: But 
one may fish with nets and with traps. The Sages taught in 
a baraita: Initially, the tribes stipulated with each other that 
one may not build an underwater fence to catch fish, thereby 
causing an impediment to boats, but one may fish with nets 
and with traps.” 


The Sages taught in a baraita: The Sea of Tiberias was located in 
the portion of the tribe of Naphtali. Moreover, the tribe of 
Naphtali received in addition a small stretch of land equal to the 
full length of the rope of a fish trap. This stretch of land was 
located to the south of the sea, where the members of this tribe 
could spread out their fishing nets, to fulfill that which is stated: 


“And of Naphtali he said: O Naphtali, satisfied with favor, and full 


with the blessing of the Lord; possess the sea and the south” 
(Deuteronomy 33:23). 


It is taught in a baraita: Rabbi Shimon ben Elazar says: 
Detached items that are found in the mountains at the time of 
conquest are considered to be in the possession of all the tribes 
equally, as spoils of war; but that which is attached, e.g., trees, are 
considered to be in the sole possession of that tribe that would 
receive the land where the tree was found. 


The baraita adds: And you do not have a single tribe of Israel 

that did not have in its portion at least some land in the moun- 
tains, and some in the lowland, and some in the countryside," 

and some in the valley, as it is stated: “Turn and take your 

journey, and go to the hill-country of the Amorites and to 

all their neighbors, in the Arabah, in the hill-country, and 

in the lowland, and in the countryside, and by the seashore” 
(Deuteronomy 1:7). And you find similarly with regard to the 

Canaanites and Perizzites and Amorites who inhabited the land 

before the Jews, as it stated in the above verse: “The Amorites 

and to all their neighbors.” Apparently, the Amorites and their 

neighbors all had this variety of types of land in their respective 

territories. 


§ The Gemara discusses the next of Joshua's conditions: And 
people shall have the right to relieve themselves outdoors 
behind a fence," even in a field that is full of saffron. Rav Aha 
bar Yaakov said: It goes without saying that one may relieve 
himself when necessary; this stipulation is necessary only to 
permit the one relieving himself to take a stone out of a wall’ in 
the field with which to clean himself. Rav Hisda said: And it is 
permitted to remove a stone from a wall for this purpose even 
on Shabbat.™ Mar Zutra the Pious would take a stone in this 
manner on Shabbat and replace it in the wall, and say to his 
attendant after Shabbat: Go and plaster it over, so that it would 
fit securely back in the wall. 
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The baraita further states: And they shall have the right to walk in 
permitted paths," i.e., those paths that cut through a private field, 
throughout the summer until the second rainfall, when crops 
begin to sprout. Rav Pappa said: And with regard to these fields 
that we have in Babylonia, even dew that settled the previous night 
is bad for them.’ Even after a night of dew, the field is sufficiently 
moistened that trampling on it will cause damage, and therefore 
this condition does not apply if there was dew the previous night. 


The next item on the list of conditions is: And they shall have the 
right to veer off to the sides of the roads" onto private property 
because of hard protrusions of the road. The Gemara relates: 
Shmuel and Rav Yehuda, who lived in Babylonia, were once walk- 
ing along the road, and Shmuel veered off to the sides of the road 
onto private property. Rav Yehuda said to him: Do the conditions 
that Joshua stipulated apply even in Babylonia? Shmuel said to 
him: Indeed so, as I say that they apply even outside of Eretz 
Yisrael." 


Rabbi Yehuda HaNasi and Rabbi Hiyya were once walking along 
the road, and they veered off to the sides of the road. Rabbi 
Yehuda ben Kanosa’ was taking broad steps on the road, to avoid 
the protrusions without going off to the side of the road, while 
walking in front of them. Rabbi Yehuda HaNasi said to Rabbi 
Hiyya: Who is this man who is showing off his supposed great- 
ness in our presence?" By acting more stringently than required by 
halakha, he is displaying insolence. 


Rabbi Hiyya said to Rabbi Yehuda HaNasi: Perhaps it is my stu- 
dent Rabbi Yehuda ben Kanosa. And if so, all of his actions are 

undertaken for the sake of Heaven; he is not acting out of haughti- 
ness. When they reached him and Rabbi Yehuda HaNasi saw him, 
he said to him: If you were not Yehuda ben Kanosa I would have 

cut off your legs with iron shears," i.e., I would have excommuni- 
cated you for your impudence. 


The baraita further teaches: And one who becomes lost among the 
vineyards" shall have the right to cut down [mefaseig]' branches 
and enter an area of the vineyard, or cut down branches and exit 
an area of the vineyard, until he finds his way back to the road. The 
Sages taught in a baraita that this stipulation extends further: With 
regard to one who sees another person lost among the vineyards, 
he may cut down branches and enter an area of the vineyard, or 
cut down branches and exit an area of the vineyard until he 
reaches him and brings him back up to the city or to the road. And 
similarly, if he himselfis the one who is lost among the vineyards, 
he may cut down branches and enter an area of the vineyard, or 
cut down branches and exit an area of the vineyard until he comes 
back up to the city or to the road. 


HALAKHA 


And they shall have the right to walk on permitted paths, etc.— of the road are sown with crops (Rambam Sefer Nezikin, Hilkhot 


“Mw awa pada: King Solomon instituted an ordinance 
that it is permitted for travelers to traverse paths in private fields 
until the second rainfall. In Babylonia, it is prohibited to use such 
paths after dew has fallen (Rambam Sefer Nezikin, Hilkhot Nizkei 


Mamon 5:4; Hoshen Mishpat 274). 


And they shall have the right to veer off to the sides of the 
roads - DYT pyh ppop: Joshua stipulated that when there 
is mud, or ditches o with water, in the public thoroughfare, 
it is permitted for travelers to veer off the road and walk on its 
sides, despite the fact that this land is private property. Some 
commentaries maintain that this is permitted even if the sides 


Nizkei Mamon 5:3; Tur, Hoshen Mishpat 274). 


Even outside of Eretz Yisrael — yx nyna ox: These stipula- 
tions of Joshua apply in all Jewish settlements, even outside Eretz 
Yisrael (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 5:5; Shulhan 
Arukh, Hoshen Mishpat 274.1, and in the comment of Rema). 


One who becomes lost among the vineyards — pa nying 
2297: One of Joshua's ordinances was that anyone who is lost 
ina Vineyard shall have the right to cut down branches until he 
finds his way out. The commentaries add that he must reimburse 
the owner of the vineyard for any loss incurred (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 5:3; Tur, Hoshen Mishpat 274). 
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BACKGROUND 

Even dew is bad for them - ab wry box: Rav Pappa 
is referring to the fields of Babylonia. The ground in that 
country is often damp, due to its flat terrain and the large 
concentration of water there. With the further dampness 
of the dew the soil becomes especially wet, and anyone 
who walked on it would leave significant depressions 
in the ground, which would interfere with the growth 
of crops there. The ground in Eretz Yisrael, by contrast, 
is usually dry, and therefore, in the absence of regular 
rainfall, walking on it does not leave deep imprints. 


PERSONALITIES 

Rabbi Yehuda ben Kanosa - xdi3p {2 7717) »31: Also 
known as Rabbi Yehuda ben Nakosa, Rabbi Yehuda 
ben Kanosa was a tanna from the last generation of 
tanna‘im. He was apparently a younger contemporary 
of Rabbi Yehuda HaNasi, from whom he studied Torah, 
like many others of that period. He also received and 
transmitted statements of other Sages from the pre- 
ceding generation. Rabbi Yehuda ben Nakosa is cited 
in several places in both the Babylonian Talmud and 
the Jerusalem Talmud. It is related that he successfully 
engaged in debates with heretics. 


NOTES 


Who is this who is showing off his supposed great- 
ness in our presence — 13393 Toya Me yaV T KT: 
The commentaries write that one should not act in an 
overly stringent manner in the presence of his master. 
The reason is that this belittles his master who acts less 
stringently, as it implies that he is less righteous than 
his disciple (Meiri). 


With iron shears — xoret xma: Most commentaries 
explain that this is a figure of speech, referring to excom- 
munication. Since an excommunicated person is not 
permitted to interact with other people, it is as though 
his feet have been cut off (Shita Mekubbetzet). Alterna- 
tively, Rabbi Yehuda HaNasi is saying that he would have 
presented so many questions and refutations to Rabbi 
Yehuda ben Kanosa that he would have been unable to 
stand (Arukh). This is similar to the English expression: 
You have no leg to stand on. Others interpret the phrase 
literally (see Arukh). The commentaries write that the 
conclusion to be drawn from this incident is that one 
should not adopt a halakhic stringency in the presence 
of a person who is superior to oneself in Torah knowl- 
edge, when that person does not follow the stringency 
himself (Meiri). 


LANGUAGE 

Cut down [mefaseig] - »para: From the root peh, 
samekh, gimmel, which is related in meaning to the 
similar root peh, samekh, kuf, meaning to open up or to 
spread apart. In this context, it means that one separates 
the vine branches that block his way, and in doing so 
one is likely to break some of them or spoil the arrange- 
ment of the vines. 
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HALAKHA 


Returning his body — $513 nawy: If one sees another in 
a situation of danger he must rescue him, or hire others 
to save him. If he neglects to do so he has violated the 
injunction of the verse (Leviticus 19:16): “Neither shall 
you stand idly by the blood of your neighbor,’ as well as 
the verse (Deuteronomy 22:2): “And you shall restore it to 
him" (Rambam Sefer Nezikin, Hilkhot Rotze‘ah 1:14; Shulhan 
Arukh, Hoshen Mishpat 426:1 and Sma there). 


A corpse with no one to bury it acquires its place - 
Snipa map My" m: Joshua instituted a stipulation that a 

corpse found anywhere acquires its place, i.e., it should be 

buried where it was found, even ina field of saffron. If the 

corpse is lying on a boundary or in a place where it would 

impart impurity to the public traversing there, it should 

be buried on the side of the road. If it was found between 

a fallow field and a plowed field, it is buried in the fallow 

field; if it was between a plowed field and a sown field it 
is buried in the plowed field. If the fields on both sides of 
he road were similar, one should bury it in the one closer 
o where the corpse was found. The commentaries note 

hat nowadays, when there is concern that a grave in an 

open field would be treated with disrespect, it is proper 
o remove the corpse for burial in a cemetery (Rambam 

Sefer Nezikin, Hilkhot Nizkei Mamon 5:3 and Sefer Tahara, 
Hilkhot Tumat Met 8:7; Shulhan Arukh, Yoreh De‘a 364:3 

and Shakh there). 


LANGUAGE 
Main street [isratya] — KWN: From the Greek otparta, 
strata, and the Latin strata, meaning street or road. 
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The Gemara asks a question with regard to this baraita: What is the 
point of the clause that begins with: And similarly? It is obvious that 
a lost individual himself has the same right to cut down branches as 
one who assists him to find his way out. The Gemara answers: That 
is taught lest you say that it is only another person who is permitted 
to cut down branches, as, having seen the lost party, he knows 
exactly where he is going to rescue the other and help him leave the 
vineyard, and that is why he may cut down branches; but with 
regard to the lost person himself, who does not know where he is 
going, one might have said that he may not cut down branches but 
must go all the way back to the boundary of the vineyard. The 
baraita therefore teaches us that one who is lost may cut down 
branches in his quest to find his own way to the nearby town or road. 


The Gemara asks a further question: Why was it necessary for Joshua 
to stipulate that one may find his way out in this manner? After all, 
this halakha applies by Torah law. When one is lost, whoever can 
assist in helping him find his way must do so by Torah law, as it is 
taught in a baraita: There is a mitzva to return lost items to their 
owner. From where is it derived that the requirement applies even 
to returning his body," i.e., helping a lost person find his way? The 
verse states: “And you shall restore it to him” (Deuteronomy 22:2), 
which can also be translated as: And you shall restore himself to him. 
If this is required by Torah law, why did Joshua stipulate a condition 
to this effect? 


The Gemara answers: By Torah law one is required only to walk in 
a roundabout path along the boundaries, without damaging anoth- 
er’s vines by cutting off branches. Joshua came and instituted the 
stipulation that one may go even further and cut off branches and 
ascend or cut off branches and descend, thereby leaving through 
the most direct route. 


The Gemara addresses the last stipulation in the baraita: And that a 
corpse with no one to bury it [met mitzva] acquires its place" and 
is buried where it was found. The Gemara raises a contradiction 
from a baraita: One who finds a corpse laid out on a main street 
[isratya]' evacuates it for burial either to the right of the street or 
to the left of the street, but it may not be buried under the main 
street itself. If one can move the corpse either to a fallow field or to 
a plowed field, he evacuates it to the fallow field. 


If the choice is between a plowed field and a sown field, he evacu- 
ates it to the plowed field. If both fields were fallow, or ifboth were 
plowed, or if both were sown, he evacuates it to any side where he 
wishes to move it. According to this baraita, a met mitzva is not 
necessarily buried where it is found. It may be moved elsewhere. 


Rav Beivai said: The ruling of this baraita is stated with regard 
to a corpse laid out on the pathway." Were the corpse buried 
there, it would prohibit passage by priests. Since permission was 
already granted to evacuate it from there, one may evacuate it to 
any place he wishes. If, however, the corpse was in a field, it would 
be prohibited to move it. 


§ The Gemara returns to the opening statement of the baraita, that 
Joshua stipulated ten conditions. The Gemara says: Are there really 
only ten? These conditions enumerated in the baraita are actually 
eleven. The Gemara answers: The condition that one may walk in 
permitted paths that cut through a private field in the summer was 
not instituted by Joshua; rather, King Solomon said it. 


A corpse laid out on the pathway - %37 by Spa: Rashi 
explains that the corpse is found stretched out over the entire 
width of the road. It is impossible to bury the body exactly where 
it is found, as this would impart ritual impurity to all those who 


NOTES 


In the boundaries. In other words, if the corpse is found within 
the boundaries of a municipal area, it should be brought to a 
proper place of burial, e.g., a cemetery, or if there is none nearby, 
to the adjacent fields (Meiri). 


would travel on that road. Others explain that this phrase means: 
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As it is taught in a baraita: If one’s produce was completely har- 
vested from the field, but he does not allow people to enter into his 

field to shorten their route, what do people say about him? They say: 
What benefit does so-and-so have by denying entry into his field? 

And what harm are people causing him by traversing his field? Con- 
cerning him, the verse says: Do not be called wicked by refraining 
from being good. The Gemara asks: Is it really written: Do not be 

called wicked by refraining from being good? There is no such verse 

in the Bible. The Gemara answers: Yes, an idea like this is found in 
the Bible, albeit in a slightly different form, as it is written like this: 
“Withhold not good from him to whom it is due, when it is in the 

power of your hand to do it” (Proverbs 3:27). 


The Gemara further questions the statement of the baraita that Joshua 
instituted ten stipulations: And is there nothing more that Joshua 
instituted? But there is also the stipulation mentioned by Rabbi 
Yehuda. As it is taught in a baraita: Rabbi Yehuda says: During the 
time of manure removal, a person may remove his manure" from 
his property into the public thoroughfare and pile it up there for a 
full thirty days, so that it should be trodden by the feet of people 
and by the feet of animals, thereby improving its quality, as it was on 
this condition that Joshua apportioned Eretz Yisrael to the Jewish 
people. 


The Gemara continues this line of questioning: And furthermore, 
there are the stipulations mentioned by Rabbi Yishmael, son of 
Rabbi Yohanan ben Beroka, as it is taught in a baraita: Rabbi Yish- 
mael, son of Rabbi Yohanan ben Beroka, says: It is a stipulation of 
the court, i.e., itis an automatic right even when not explicitly granted, 
that this owner of a bee colony may enter the field of another and 
chop off" the other’s branch in order to save his bee colony, and 
afterward he gives him the value of the other’s severed branch. That 
is, ifa beekeeper finds that one of his colonies has relocated to a tree 
in a neighboring field, he may bring it back to his own property 
together with the branch, provided that he later reimburses the owner 
of the tree. 


The baraita continues: And it is also a stipulation of the court that 
this bearer of wine pours out his wine" from his barrel and uses the 
barrel to save another’s spilling honey, which is more valuable than 
the wine, and then he takes the value of his wine from the saved 
honey of the other, as reimbursement. And it is likewise a stipula- 
tion of the court that this owner of wood unloads his wood from 
his donkey and loads another’s flax, which is more valuable than 
wood, if the load of flax is stranded on the road due to a mishap, and 
later he takes the value of his wood from the saved flax of that other 
individual. Once again, the reason is that it was on this condition 
that Joshua apportioned Eretz Yisrael to the Jewish people. 


The Gemara explains why the stipulations mentioned by Rabbi 
Yehuda and Rabbi Yishmael are omitted by the earlier baraita: In the 
baraita, we are not speaking of individual opinions, but only of those 
that are accepted by all the Sages. 


HALAKHA 


A person may remove his manure — bar sexta otk: Dur- 
ing the time of year when people put out their manure into 
the public thoroughfare, it is permitted to do so, for it to be 
trampled by the people and animals that walk there. Never- 
theless, one is liable for any damage caused by his manure. If 
another person takes the manure from there for himself, it is 
considered theft (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
13:15 and Hilkhot Gezeila VaAveda 6:5; Shulhan Arukh, Hoshen 
Mishpat 414:2). 


One may enter the field of another and chop off, etc. - 71” 
agyi wan ww sind: In a case of bees from a bee colony 
that set up a hive on the property of another, some say that it 
is permitted for the owner of the bees to cut off the branch 


upon which the beehive is situated and reimburse the other 
for the loss involved, as the halakha is in accordance with the 
opinion of Rabbi Yishmael, son of Rabbi Yohanan ben Beroka 
(Tur, citing Rosh). Others disagree and maintain that although 
itis permitted for him to enter the neighboring field to save his 
bee colony, it is not permitted for him to chop off the branch 
upon which the hive is located (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 6:14; Shulhan Arukh, Hoshen Mishpat 274:1, and 
in the comment of Rema). 


Pours out his wine, etc. — 3) 12» JDiw: If one was carrying a 
barrel of wine and encountered a leaking barrel of honey, and 
he spilled out his wine to use the barrel to save the honey, the 
owner of the wine is not reimbursed for his loss, as he may claim 


only a worker's wage for the actions that he performed. If the 
owner of the wine stipulated beforehand with the owner of the 
oney, or in the presence of a court, that he wishes to be paid 
or his wine, he is entitled to reimbursement. If the owner of the 
honey agrees to reimburse the owner of the wine, the latter is 
obligated to spill out his wine to save the honey. The halakha is 
he same in any similar case, e.g., a load of wood and flax. This 
halakha is in accordance with the opinion of Rabbi Yishmael, 
son of Rabbi Yohanan ben Beroka (Tur, citing Rosh). Others (Rif; 
Ramah) disagree with this ruling (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 12:6; Tur, Hoshen Mishpat 274; Shulhan Arukh, 
Hoshen Mishpat 264:5). 
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Perek VII 
Daf 82 Amuda 


HALAKHA 
A tree that leans into the field of another — mvi37 tons 
ivan mw sind: With regard to one who has a tree that 
is situated close to the boundary of a neighbor's field or 
that leans over into his field, although he should have 
distanced the tree to prevent these situations, neverthe- 
less he brings the first fruits of that tree to the Temple 
and recites the declaration, as it is on this condition that 
Joshua apportioned Eretz Yisrael to the tribes (Rambam 
Sefer Zera'im, Hilkhot Bikkurim 2:11). 


That they read on Shabbat in the afternoon, etc. - 
^d nawa Nyaa pripw: Moses instituted that the Torah 
be publicly tead on Shabbat mornings, Mondays, and 
Thursdays. Ezra further instituted that it be read on Shab- 
bat in the afternoon as well. He also instituted that on this 
occasion and on Mondays and Thursdays three people 
be called to read, and a total of at least ten verses be read 
(Rambam Sefer Ahava, Hilkhot Tefilla 12:1). 


And judge every Monday and Thursday - wa pa) 
nomna: Ezra instituted an ordinance that the courts con- 
vene on Mondays and Thursdays, as on these days people 
from the countryside would come to town to hear the 
reading of the Torah. Nowadays there is no need for the 
court to convene specifically on these days (Tur, Hoshen 
Mishpat 5). 


One does laundry on Thursday - nawa wana ODA: 

Ezra instituted that laundry be done on Thursday, i in honor 
of Shabbat. Accordingly, it is improper to wear the same 
shirt, without laundering, on successive Shabbatot (Ram- 
bam Sefer Zemanim, Hilkhot Shabbat 30:3; Shulhan Arukh, 
Orah Hayyim 242:1 and Mishna Berura there). 


PERSONALITIES 


Rav Geviha from Bei Katil - Yna 12 7p I7: Rav Geviha 
was from the fifth and sixth generations of Babylonian 
amora'im. Apparently he lived a long life, as he studied 
from the great amora Rava, and in the following genera- 
tion he was a respected scholar who often spoke at impor- 
tant public events. Rav Geviha was a colleague of Rav 
Ashi, whom he outlived and with whom he would often 
debate halakhic issues. In the /ggeret of Rav Sherira Gaon it 
is related that Rav Geviha served as head of the yeshiva in 
Pumbedita from the year 429 CE until his death in 434 CE. 


Rabbi Berayes — D714 +37: Rabbi Berayes was an amora 
of Eretz Yisrael, apparently from the third generation of 
amora'im. Rabbi Berayes cites several Sages who preceded 
him, including some late tanna‘im. There are several dif- 
ferent versions of his name: Berayes, Beraim, Birayim. It is 
likely that his is a Greek name, perhaps related to the Greek 
word Bopéag, boreas, meaning a north wind. 
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The Gemara further questions the number of Joshua’s stipulations: 
But when Rabbi Avin came from Eretz Yisrael he said that Rabbi 
Yohanan says: With regard to both a tree that leans" into the field 
of another" and a tree that is close to a boundary with another 
field, the owner of the tree brings the first fruits of the tree and 
recites the accompanying declaration, as described in Deuteron- 
omy 26:5-10, as it was on this condition that Joshua apportioned 
Eretz Yisrael to the Jewish people. This is an additional stipulation 
by Joshua, which means that there are more than ten. 


The Gemara answers: Rather, who is the one who taught the baraita 
that deals with the ten conditions that Joshua stipulated? It is 
Rabbi Yehoshua ben Levi, an amora. Therefore, Rabbi Yohanan, 
another amora, can disagree with it. Rav Geviha from Bei Katil’ 
teaches this explicitly in his version of the baraita: Rabbi Tanhum 
and Rabbi Berayes’ say in the name of a certain elder, and who 
is that elder? It is Rabbi Yehoshua ben Levi: Joshua stipulated ten 
conditions. 


§ The Sages taught that Ezra the Scribe instituted ten ordinances: 
He instituted that communities read the Torah on Shabbat in the 
afternoon;" and they also read the Torah on every Monday and 
Thursday; and the courts convene and judge every Monday and 
Thursday;"" and one does laundry on Thursday;"" and one eats 
garlic on Shabbat eve. And Ezra further instituted that a woman 
should rise early and bake" bread on those days when she wants 
to bake; and that a woman should don a breechcloth; and that a 
woman should first comb her hair and only then immerse in a 
ritual bath after being ritually impure; and that peddlers of cosmet- 
ics and perfumes should travel around through all the towns. And 
Ezra further instituted the requirement of immersion for those 
who experienced a seminal emission. 


The Gemara analyzes these ordinances, the first of which is that 
communities shall read the Torah on Shabbat afternoon. ‘This 
Gemara explains that this ordinance was instituted due to those 
who sit idly on street corners," who do not attend the synagogue 
during the week. 


NOTES 
One does laundry on Thursday - nawa wana ODA: This 


A tree that leans, etc. - 3) bia tows: The verse states: “The 
choicest first fruits of your land you shall bring into the house of 
the Lord your God" (Exodus 23:19), which indicates that the fruits 
must have grown completely in “your land” (Bikkurim 1:1). In the 
cases mentioned here, some branches of the tree are located 
above the land of another, or the tree itself is planted too close 
to the land of a neighbor, which is prohibited by rabbinic law 
because the tree's roots might harm the fertility of the neighbor's 
land. Nevertheless, the owner of the tree brings its first fruits 
to the Temple, because Joshua stipulated that people not be 
particular with each other in these matters. 


And judge every Monday and Thursday — *wranai nwa pn: 
Elsewhere in the Talmud (Ketubot 3a) it is stated that before Ezra’s 
time the courts used to convene every weekday. If so, how was 
Ezra’s ordinance an improvement on that situation (Tosafot)? 
Rabbeinu Tam explains that prior to Ezra’s ordinance the courts 
would sit in session every day only in the large cities, whereas 
Ezra instituted that on Mondays and Thursdays they convene 
even in small towns. Alternatively, before Ezra's time the courts 
would meet haphazardly, whenever it was necessary to hear a 
case. Ezra instituted an ordinance that there be set times when 
the courts would convene (Rashba). 


day was chosen so that people would be free on Friday to devote 
heir time to Shabbat preparations (Rabbeinu Yehonatan of 
Lunel; Meiri). 


Rise early and bake — 1x1 nyawa: Rashi explains that this is 
referring to those days when she normally bakes. Alternatively, 
he reference is specifically to Friday mornings; a woman should 
bake bread on Friday morning for the whole week, so that poor 
people, who would collect bread from people's houses, would 
have enough to eat all week (Rabbeinu Yehonatan of Lunel). 
This interpretation is stated explicitly in the Jerusalem Talmud. 


Due to those who sit on street corners — Mistp avi» DW: 
Rashi explains that this refers to store owners who are unable 
to attend the synagogue during the week, due to their busy 
work schedule. Since they do not hear the Torah readings on 
Monday and Thursday, Ezra instituted that there be a reading 
on Shabbat afternoon, when even these individuals would be 
able to come and hear it. Others explain that the reference here 
is to unlearned idlers, who would congregate on street corners 
on Shabbat afternoon and engage in idle socializing. Ezra insti- 
tuted the extra Torah reading so that these people would go to 
the synagogue instead and hear the words of the Torah (Shita 
Mekubbetzet; Meiri). 
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The Gemara discusses the second of Ezra’s ordinances: And that 
they should read the Torah on every Monday and Thursday. 
The Gemara asks: Did Ezra institute this practice? But it was 
instituted from the beginning, i.e., long before his time. As it 
is taught in a baraita with regard to the verse: “And Moses led 
Israel onward from the Red Sea, and they went out into the 
wilderness of Shur; and they went three days in the wilderness, 
and found no water” (Exodus 15:22). Those who interpret 
verses metaphorically said that water here is referring to noth- 
ing other than Torah, as it is stated metaphorically, concerning 
those who desire wisdom: “Ho, everyone who thirsts, come 
for water” (Isaiah 55:1). 


The baraita continues: The verse means that since the Jews 
traveled for three days without hearing any Torah they 
became weary, and therefore the prophets among them 
arose and instituted for them that they should read from the 
Torah each Shabbat, and pause on Sunday, and read again on 
Monday, and pause on Tuesday and Wednesday, and read 
again on Thursday, and pause on Shabbat eve, so they would 
not tarry three days without hearing the Torah. Evidently this 
practice predates Ezra. 


The Gemara answers: Initially they instituted that one man 
read three verses; or alternatively, that three men read three 
verses. Either way, the number three corresponds to the three 
types of Jews: Priests, Levites, and Israelites. Ezra later came 
and instituted that three men always read, and that ten verses 
altogether be read by them, corresponding to the ten idlers in 
a city, i.e, the ten men who are paid to spend their time dealing 
with synagogue and communal matters. 


The next ordinance of Ezra is: And the courts convene and 
judge every Monday and Thursday. The Gemara explains that 
the reason for this ordinance is that many people are found in 
a city on these days, as they come from the countryside for the 
reading of the holy book, the Torah, which is performed on 
Mondays and Thursdays, as stated above. 


The baraita teaches: And that one should do laundry on Thurs- 
day. This was instituted due to the need to have clean garments 
in deference to Shabbat. 


The Gemara explains the next listed ordinance: And that one 
should eat garlic® Shabbat eve. This is due to the fact that garlic 
enhances sexual potency, and Friday night is an appropriate 
time for conjugal relations. As it is written concerning the 
righteous: “And he shall be like a tree planted by streams of 
water, who brings forth his fruit in his season” (Psalms 1:3); 
and Rabbi Yehuda says, and some say it was Rav Nahman, 
and some say it was Rav Kahana, and some say it was Rabbi 
Yohanan who said: This is referring to one who engages in 
sexual intercourse" every Shabbat eve. 


The Sages taught in a baraita that five matters were stated with 
regard to garlic: It satisfies; it warms the body; it causes one’s 
countenance to shine; it increases one’s sperm, and it kills lice 
that are in the intestines. And some say that it also instills love 
into those who eat it and removes jealousy from them. 


This is referring to one who engages in sexual intercourse, 
etc. — 11 ina ww M: The prescribed frequency of sexual 
intercourse for Torah scholars is once a week (see Ketubot 62b). It 


HALAKHA 


night. Kabbalistic reasons have been suggested for this practice 
(Rambam Sefer Nashim, Hilkhot Ishut 14:1; Shulhan Arukh, Orah 
Hayyim 240:1 and Even HaEzer 76:2). 


is proper for Torah scholars to engage in intercourse each Friday 


Garlic - DW: Gar 
but a food that 


several other hea 


BACKGROUND 


icis not only a seasoning and an appetizer, 
provides many health benefits. The role 


of garlic in killing intestinal worms has long been known, 
and recent studies have shown its benefits with regard to 


th issues as well. Due to the large amount 


of protein it contains, up to 20 percent of the weight of a 
dried garlic clove, it is also satisfying and causes a general 


feeling of warmt 


h in the body. 
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LANGUAGE 


Breechcloth [sinar] — %29: The source of this word is not 
known for certain. Some maintain that it is from the Greek 
Cwvdptov, zonarion, which is a diminutive form of a term that 
means, among other things, a belt or girdle. The sinar referred 
to by the Sages is apparently a kind of undergarment. 
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The next ordinance is: And that a woman should rise early" and 
bake bread on those days when she bakes. This Gemara explains 
that this was instituted so that bread should be available for poor 
people, who go begging for bread in the mornings. 


The baraita further teaches: And that a woman should don a 
breechcloth [sinar].'"" This ordinance was instituted due to rea- 
sons of modesty. 


The baraita adds: And that a woman should first comb her hair" 
and only then immerse in a ritual bath. This is to ensure that there 
is no dirt or other substance in the hair that would invalidate the 
immersion. The Gemara questions this: This is required by Torah 
law, Ezra did not institute this. 


As it is taught in a baraita, concerning a verse that discusses one 
who must undergo ritual immersion: “And he shall bathe his flesh 
[et besaro| in water” (Leviticus 14:9). This verse teaches that no 
substance should interpose between his flesh and the water. 
When the verse states this in the expanded form of “et his flesh,” 
using the term “et,” this teaches that the water must come into 
contact even with that which is subordinate to his flesh. And what 
is that? It is one’s hair. Accordingly, the Torah itself states that there 
may not be any interposing substance in the hair at the time of 
immersion. What, then, did Ezra add? 


The Sages say in response: By Torah law one is required to inspect" 
his or her hair before immersion, as perhaps some hairs are knotted 
together," preventing contact with water at that spot, or perhaps 
there is some repulsive substance in his hair. One must perform 
this inspection because these would constitute an interposition. 


HALAKHA 


That a woman should rise early - nyawa MON xAnw: Ezra 
instituted that women should rise early and bake bread, so that 
bread would be available for the poor early in the morning 
(Rambam Sefer Nashim, Hilkhot Ishut 21:5). 


That a woman should don a breechcloth - Main Awe inw 
‘wba: Ezra instituted that every woman should always don a 
breechcloth in her house, for reasons of modesty (Rambam 
Sefer Nashim, Hilkhot Ishut 24:13). 


That a woman should first comb her hair — Nin Wwe Kang: 
Before immersing in a ritual bath, a woman must scrub every 
place on her body where there is a concentration of hair, and 
she must comb the hair on her head (Rambam Sefer Tahara, 
Hilkhot Mikvaot 2:16; Shulhan Arukh, Yoreh De'a 199:1). 


Don a breechcloth [sinar] — Ypa nypin: Rashi explains that a 
sinar is a type of undergarment worn for reasons of modesty. 
Others explain that sinar is a kind of apron that is worn over 
the main garments, more like a modern apron, in order to 
keep one’s clothes clean while doing housework (Meiri). The 
Gemara associates the sinar with modesty because without 
an apron the woman would fold up the bottom of her skirt to 
keep it from becoming soiled as she works (see also Jerusalem 
Talmud, Megilla 4:1). 


Comb [hofefet] her hair - nagin: Rashi explains that hofefet 
means combing. Others maintain that this term refers to wash- 


NOTES 


To inspect - avy: Before immersing in a ritual bath, a woman 
must inspect and clean herself to ensure that there is no repul- 
sive substance on her body that would constitute an interposi- 
tion between herself and the water. Nowadays the accepted 
custom is that nothing at all be on the woman's body during 
immersion, including a substance that is not repulsive and 
whose presence on her body she does not mind (Rambam 
Sefer Tahara, Hilkhot Mikvaot 1:12; Shulhan Arukh, Yoreh De‘a 
1981, 199:1). 


Perhaps some hairs are knotted together, etc. - wpa xoy 
"131: In a case where a single hair became tangled and knot- 
ted, if the woman is bothered by its presence it constitutes an 
interposition. If she does not mind it, the knotted hair is not 
considered an interposition unless most of the hairs are in this 
condition (Rambam Sefer Tahara, Hilkhot Mikvaot 2:15; Shulhan 
Arukh, Yoreh De'a 198:5). 


ing (Rid). As for combing the hair, the Rid writes that this is what 
he Gemara means when it says later that inspecting the hair 
or knots is required by Torah law. Alternatively, hofefet means 
rubbing, i.e., scrubbing (Arukh). Some commentaries contend 
hat hofefet applies only to the hair on the head; and the Sages 
said that prior to immersion in the ritual bath, it is proper for one 
o wash any area on the body where there are folds in the skin, 
in which unnoticed dirt can collect (Tosafot, citing Rabbeinu 
Tam). The practice of women nowadays to bathe their bodies 
in hot water before immersion is a custom, and is not due to 
a rabbinic decree. 
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And Ezra came and added to the Torah’s minimal obligation. He 
instituted the requirement of combing the hair even when it is 
known that it is not knotted and contains no repulsive substance. 


The Gemara discusses the next of Ezra’s ordinances: And that 
peddlers should" circulate" through all the towns. This Gemara 
explains that this is because peddlers supply women’s cosmetics,® 
and therefore Ezra instituted this practice so that women should 
not become unattractive to their husbands. 


The Gemara analyzes the last of the ten ordinances: And he insti- 
tuted the requirement of immersion’ for those who experienced 
a seminal emission. The Gemara asks: But this is required by 
Torah law," as it is written: “And if the flow of seed go out froma 
man, then he shall bathe all his flesh in water” (Leviticus 15:16). 
The Gemara answers: By Torah law immersion is required only if 
one wishes to partake of teruma or sacrificial meat. Ezra came and 
further instituted that immersion is necessary even for reciting or 
studying matters of Torah." 


Q The mishna teaches that one may not raise chickens in Jerusalem. 
The Gemara cites a baraita that contains a list of other halakhot 
that are unique to Jerusalem. Ten matters were stated" with regard 
to Jerusalem:" A house situated in Jerusalem does not become 
irredeemable" one year after its sale. Those who sell houses in other 
walled cities have the right to buy back their property for one year 
after the transaction. If they fail to do so, the house becomes the 
permanent possession of the buyer (see Leviticus 25:29-30). This 
halakha does not apply to houses in Jerusalem. And its Elders do 
not bring a heifer whose neck is broken" as required when a 
murder victim is found near a city and the murderer is unknown 
(see Deuteronomy 21:1-9); and it cannot become an idolatrous 
city (see Deuteronomy 13:13-19 )."® 


HALAKHA 


be passed through the city; houses may not be leased there; 


That peddlers should circulate, etc. — ^3) puma pooh ww: 

The inhabitants of a city may not prevent traveling peddlers 
from selling their wares in their city, as Ezra instituted an ordi- 
nance that they be permitted to do so, to ensure that cosmetics 
and perfumes be readily available to Jewish women (Rambam 

Sefer Kinyan, Hilkhot Shekhenim 6:9; Shulhan Arukh, Hoshen 

Mishpat 156:6). 


Is required by Torah law — 171 xami: Any man who has 
experienced a seminal emission, and men and women who 
engaged in sexual intercourse, and one who touches semen, 
are ritually impure by Torah law, and they require immersion in 
aritual bath for their purification (Rambam Sefer Tahara, Hilkhot 
Avot HaTuma 5:15). 


For matters of Torah - mjin nat: By Torah law one who is 
ritually impure is not barred from studying Torah. Ezra instituted 
that one who is impure due to experiencing a seminal emission 
is prohibited from studying Torah, reciting Shema, or praying 
before he immerses in water. Nevertheless, this ordinance was 
subsequently abolished by the Sages, who restored the original 
halakha that these people do not require immersion before 
studying Torah. Nevertheless, pious men follow Ezra’s edict 
and immerse themselves in this situation (Rambam Sefer Ahava, 
Hilkhot Keriat Shema 4:8; Shulhan Arukh, Orah Hayyim 88:1). 


Ten matters were stated with regard to Jerusalem - mwy 
phywa WaN 093: The Sages instituted several ordinances 
with regard to ‘conduct in Jerusalem and the Temple: A corpse 
may not be left overnight in Jerusalem; human remains may not 


a gentile may not be given a place to live there, even if he is 
not an idolater; burial grounds are not allowed there, except 
for graves that have been there since antiquity; gardens and 
orchards may not be planted in the capital; one may not plow 
or sow there; one may not sustain trees there, except for the 
rose garden that was there since the times of the early prophets; 
dung heaps are not allowed in Jerusalem; kilns are not allowed 
there; one may not build balconies or other projections over a 
public thoroughfare in the city; and finally, chickens may not be 
raised there (Rambam Sefer Avoda, Hilkhot Beit HaBehira 7:14). 


A house in Jerusalem does not become irredeemable — px 
ma vn mwa: One who sold a house in Jerusalem has the right 
to repurchase it, even if he has not done so within a year of its 
sale (Rambam Sefer Avoda, Hilkhot Beit HaBehira 7:14 and Sefer 
Zera'im, Hilkhot Shemitta VeYovel 12:12). 


Its Elders do not bring a heifer whose neck is broken — 7° 
many may TWIN: If a murder victim is found near Jerusalem, 
the Elders of the city do not bring a heifer whose neck is broken, 
as Jerusalem was not apportioned to any of the tribes (Rambam 
Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 9:4). 


It cannot become an idolatrous city — NITT Wy MEYI ADK: 
Jerusalem cannot be treated as an idolatrous city, even if all 
the conditions for an idolatrous city have been met there, as 
Jerusalem was not apportioned to any of the tribes (Rambam 
Sefer HaMadda, Hilkhot Avoda Zara 4:4). 
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NOTES 


And that peddlers should, etc. - ^3) pooh awn: Ezra 
instituted that peddlers be permitted to circulate through 
all cities to sell their wares, without opposition from local 
store owners (Meiri). 


And he instituted the requirement of immersion, etc. - 
3) aay 1pm: By Torah law one who is ritually impure is not 
prohibited to studying Torah. Ezra instituted the requirement 
of immersion prior to Torah study in this particular case of a 
seminal emission in order to foster purity and sanctity. The 
Gemara (Berakhot 22a) teaches that this requirement was 
subsequently annulled, and therefore it is now permitted to 
study Torah or pray after a seminal emission even without 
immersion. 

Several explanations are suggested as to how the 
requirement of immersion before Torah study was nullified 
in this case, since a later court generally may not annul an 
ordinance instituted by an earlier and greater court. Some 
contend that the later court did not accept the accuracy 
of the claim that Ezra instituted this ordinance in the first 
place; others say that Ezra himself intended the ordinance 
o be temporary and subject to annulment at a future time 
Tosafot). Alternatively, the ordinance never gained wide 
acceptance, and under such circumstances an ordinance 
is subject to annulment. Some note that the wording of 
he baraita, which introduces only this ordinance with the 
phrase: And he instituted, indicates that in this case, by 
contrast to the other ordinances, Ezra alone was the initia- 
or, as the other authorities of his time did not agree to this 
requirement (Shita Mekubbetzet). 


Ten matters were stated, etc. -312% DAA MWY: The 
early commentaries cite Avot deRabbi Natan, chapter 35, 
which provides a different version of this list that has sev- 
eral other halakhot, including: Human remains may not be 
passed through Jerusalem; no graves are permitted inside 
the city except for those that were already there since antiq- 
ity, e.g., those of the Davidic kings; and some maintain that 
the halakha of the rebellious son (Deuteronomy 21:18-21) 
does not apply in Jerusalem. 


BACKGROUND 


Women’s cosmetics — 0°) ‘WON: Here the reference is 
specifically to certain kinds ‘of soaps, perfumes, and depila- 
tories. These were the main products sold by traveling 
peddlers. 


A heifer whose neck is broken — 7511 may: When a 
murder victim's corpse is found outside a town and it is 
not known who caused his death, the following procedure 
is carried out (Deuteronomy 21:1-9): First, judges who are 
members of the Great Sanhedrin come to measure the dis- 
tance between the corpse and the nearest town, to deter- 
mine which town must perform the rite of the heifer whose 
neck is broken. This measurement is carried out even if it is 
obvious which town is closest to the corpse. Afterward, the 
Elders of that town bring a heifer that has never been used 
for any labor, and they break its neck in a riverbed that is not 
tilled. The Elders wash their hands and make a statement 
absolving themselves of guilt. If the murderer is discovered 
before the heifer has been killed, the rite is not performed. 


Idolatrous city — nmam Wy: This is a city in which the major- 
ity of inhabitants worship idolatry (Deuteronomy 13:13-19). 
The city is judged by the Great Sanhedrin, the court of 
seventy-one. The Sanhedrin has the authority to send an 
army to subdue the city. Afterward, courts are convened and 
each of the city’s adult inhabitants is judged. Those found 
guilty of idol worship are beheaded rather than stoned, 
which is the usual punishment for idolatry. The innocent 
are not slain. All the property in the city, including that of 
the righteous, is destroyed, and all its buildings are razed. It 
remains in ruins forever. 
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HALAKHA 
A house in Jerusalem cannot become ritually impure 
with the impurity of leprous sores — AxAvA AY 
D333: The houses of Jerusalem cannot become ritually 
impure with the impurity of leprous sores, as Jerusalem 
was not apportioned to any of the tribes (Rambam Sefer 
Tahara, Hilkhot Tumat Tzara'at 14:11). 


LANGUAGE 
Balconies [gezuztraot] — nix tora: From the Greek 
e€worpa, exostra, meaning a balcony or area that pro- 
trudes from a building. 


Orchards [pardesot] - niota: This word, which is 
found in the Bible (Song of Songs 4:13; Ecclesiastes 2:5), 
may stem from the Old Persian word paridaia, meaning 
a pleasure garden. It was borrowed by many languages 
and used in ways both closely and distantly related to its 
original meaning, including the English word paradise. 


NOTES 


Rose gardens — pT nia: Rashi writes that roses are 
a necessary ingredient of the Temple incense. Others 
disagree (see Meiri). 


BACKGROUND 


Jerusalem was not apportioned to any one of the 
tribes - ova) ap>nna x Dwm: There are different 
opinions among the tanna'im with regard to the status 
of Jerusalem. Some maintain that Jerusalem itself was 
divided between the tribes of Judah and Benjamin, and 
therefore it is subject to the halakhot of a heifer whose 
neck is broken and can be an idolatrous city. Others 
maintain that the division between Judah and Benjamin 
referred only to the area of the Temple, whereas the rest 
of Jerusalem was never divided and belonged to all the 
ribes. This is the opinion of the baraita. 


Leprosy [tzara’at] - nya: The term tzara‘at used in the 
Torah, traditionally rendered as leprosy, is not necessarily 
he medical equivalent of that disease. In the Torah, 
he term refers to symptoms that cause severe ritual 
impurity. The halakhot governing these symptoms are 
articulated at length in Leviticus, chapters 13-15, and in 
he Mishna in tractate Nega‘im. Tzara‘at can be leprosy 
of the skin, of the hair, of articles of clothing, and of 
houses. When a symptom appears, it is examined by 
a priest, and only a priest is authorized to determine 
whether to quarantine the affected person for a certain 
period or to declare immediately that the symptom is 
or is not leprosy. Leprosy is one of the primary sources 
of ritual impurity, and it is particularly severe in that it 
imparts ritual impurity to objects found in the same 
enclosure with it, like the impurity imparted by a corpse. 
One afflicted with leprosy is sent out of the Israelite 
settlement and must live alone until his affliction is 
cured. A cured leper undergoes special rites outside 
the city and a purification ceremony in the Temple itself. 
He is obligated to bring certain offerings as part of his 
purification. 
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The baraita continues its list: And a house in Jerusalem cannot 
become ritually impure with the impurity of leprous sores;" and 
one may not build out projections or balconies [ gezuztraot]' 
from houses that are in it; and one may not establish garbage 
dumps in Jerusalem; and one may not build kilns in it; and one 
may not plant gardens and orchards [pardesot]' in it, except for 
the rose gardens" that were already there from the times of the 
early prophets; and one may not raise chickens in it; and finally, 
one may not leave a corpse overnight in Jerusalem. 


The Gemara discusses these ten halakhot pertaining to Jerusalem, 
one by one: A house situated in it does not become irredeemable 
one year after its sale. The reason is that it is written: “And if it is 
not redeemed within the space of a full year, then the house that 
is in the walled city shall be made sure in perpetuity to him 
who bought it, throughout his generations” (Leviticus 25:30). 
And the tanna who taught this baraita maintains that Jerusalem 
was not apportioned to any single one of the tribes of Israel; rather, 
it is considered common property. Since no one has ancestral 
ownership of any house in Jerusalem, its houses cannot be sold 
permanently. 


The Gemara analyzes the next halakha: And its inhabitants do not 

bring a heifer whose neck is broken. The reason is that it is writ- 
ten: “If one is found slain in the land that the Lord your God gives 

you to possess it” (Deuteronomy 21:1). And, again, the tanna who 

taught this baraita maintains that Jerusalem was not apportioned 

to any one of the tribes’ of Israel. Therefore, it is not included in the 

description: “The land that the Lord your God gives you to possess 

it? 

The baraita states: And it cannot become an idolatrous city. The 

reason is that it is written, in the introduction of the passage dealing 
with the halakha of an idolatrous city: “If you shall hear tell concern- 
ing one of your cities, which the Lord your God gives you to dwell 

there” (Deuteronomy 13:13). And the tanna who taught this baraita 

maintains that Jerusalem was not apportioned to any one of the 

tribes of Israel. It is therefore not included in the description “one 

of your cities, which the Lord your God gives you to dwell there.” 


The baraita further teaches: And a house in Jerusalem does not 
become ritually impure with the impurity of leprous sores. The 
reason is that it is written: “And I put the plague of leprosy’ 
in a house of the land of your possession” (Leviticus 14:34). And 
the tanna who taught this baraita maintains that Jerusalem was 
not apportioned to any one of the tribes of Israel. It is there- 
fore not included in the description “a house of the land of your 
possession.” 


The Gemara discusses the next halakha: And one may not build 
out projections or balconies from houses that are in Jerusalem. The 
Gemara provides two reasons for this prohibition. First, it is due to 
the danger of contracting ritual impurity by being in the same tent 
as a corpse, i.e., under the same roof, in which case the impurity 
spreads to all items under the roof. If even a small part of a corpse 
is under a balcony, everyone who passes under that balcony is ren- 
dered impure. Many people come to Jerusalem to sacrifice offerings, 
and they must maintain a state of ritual purity. The other reason is 
so that those great crowds of pilgrims not be injured by colliding 
with the projections. 


The next halakha pertaining to Jerusalem is: And one may not 
establish garbage dumps in it. The Gemara explains that the reason 
is due to the repugnant creatures that are attracted to such heaps 
and impart ritual impurity upon their death. 


The baraita states: And one may not build kilns in Jerusalem. The 
reason is due to the unsightly smoke produced by kilns. The Sages 
sought to preserve the beauty of Jerusalem and the Temple. 
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The baraita teaches: And one may not plant gardens and orchards 
in it. This is due to the odor emitted by these places, either from 
discarded weeds or from fertilizer. 


The next halakha on the list is: And one may not raise chickens in 
Jerusalem. The Gemara explains that this is due to the sacrificial 
meat that is consumed in Jerusalem. Since chickens peck in the 
garbage, they are likely to pick up items that impart ritual impurity 
and bring them into contact with the consecrated food, which may 
not be eaten in an impure state. 


The Gemara discusses the last halakha: And one may not leave a 
corpse overnight in it. The Gemara notes that this prohibition is 
a tradition; there is no known explanation for it. 


Q The mishna teaches that one may not raise pigs" anywhere. The 
Sages taught in a baraita the background for this halakha: When 
the members of the house of Hasmonean monarchy were at war 
with each other,” Hyrcanus, one of the parties to this war, was 
inside the besieged Jerusalem, while his brother Aristobulus, the 
other contender to the throne, was on the outside. And every day 
the people inside would lower down money in a box from the 
Temple walls, to purchase sheep to sacrifice, and those on other 
side would take the money and send up sheep to them over the 
wall for the daily offerings. 


There was a certain elder there who was familiar with Greek 
wisdom, and he said to those besieging Jerusalem: As long as they 
occupy themselves with the Temple service, they will not be 
delivered into your hands. The next day they lowered down 
money in a boxas usual, but this time they sent up to them a pig. 
When the pig reached to the midpoint of the Temple wall it stuck 
its hooves into the wall, and Eretz Yisrael quaked over an area of 
four hundred parasangs by four hundred parasangs. 


At that time the Sages said: Cursed be the man who raises pigs," 
and cursed be the man who teaches his son Greek wisdom." 
And it was concerning that time of siege that we learned in a 
mishna: There was an incident in which the barley for the omer 
offering came from the gardens of Tzerifin,® far from Jerusalem, 
and the wheat for the two loaves of Shavuot was brought from 
the valley of Ein Sokher.® Barley and wheat could not be brought 
from any nearer because the besiegers had destroyed all the 
produce around Jerusalem. This concludes the baraita. 


The Gemara asks a question with regard to this baraita: And is it 
really prohibited to study Greek wisdom? But isn’t it taught in a 
baraita: Rabbi Yehuda HaNasi said: In Eretz Yisrael, 


BACKGROUND 


NOTES 

Tradition — xvas: Rashi explains that it is simply a 
tradition that this halakha applies to Jerusalem, for 
reasons unknown. Other commentaries note that 
there is a Torah prohibition against leaving a dead 
body overnight without burial (see Deuteronomy 
21:23). Why, then, is it stated here that this halakha is 
unique to Jerusalem and that its origin is a mystery? 
They answer that generally it is permitted to delay a 
funeral for a day or so if the deceased will thereby 
receive greater honor, e.g., when relatives will take 
some time to arrive to attend the funeral. In Jerusalem 
even this is prohibited (Shita Mekubbetzet). Possibly 
the reason for this practice is based, like several of the 
other prohibitions listed here, on the desire to limit 
as much as possible any source of ritual impurity in 
Jerusalem. 


One may not raise pigs - on pone pr: The 
commentaries ask: There is a general halakha that 
one may not conduct business dealings with non- 
kosher food (see Shevi‘it 7:3); if so, why are pigs 
specified here? Some explain that if a non-kosher 
animal is raised for a purpose other than food, e.g. 
for industrial use of its hide or fat, this is generally 
permitted, whereas in the case of pigs, this too is 
prohibited (Tosafot). Others write that although other 
non-kosher animals may not be raised ab initio, if 
one happened to come into possession of them, e.g., 
through a gift or inheritance, they may be sold for 
profit. In the case of pigs, however, even this is not 
allowed (Ra’avad; Rashba). Yet others suggest that an 
edict of excommunication was decreed against those 
who raise pigs, which does not apply to those who 
raise other non-kosher animals (Meiri). 


Cursed be the man who teaches his son Greek 
wisdom — maw naan fa ny tab one m: This 
prohibition is mentioned elsewhere (Sota 49a) in 
connection with Titus'’s siege of Jerusalem, which 
occurred several centuries after the Hasmonean 
fraternal conflict described here. The commentaries 
explain that the original decree did not gain wide- 
spread acceptance in Hasmonean times, and it was 
therefore necessary to issue the decree once again 
in later times. Alternatively, there was initially a curse 
placed on those who teach their children the ways of 
Greek wisdom; in the days of Titus an actual prohibi- 
tion was decreed. 


HALAKHA 

Cursed be the man who raises pigs - WI 1% 
myn bay: The Sages said: Cursed be the man who 
raises pigs, ‘because they cause extensive damage to 
their surroundings. The prohibition applies even to 
raising them in order to use their fat for processing 
hides (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 
5:9; Shulhan Arukh, Hoshen Mishpat 409:2). 


When the members of the house of the Hasmonean mon- 
archy were at war with each other — moxainwn ma nywa 
m by: Before her death, Queen Shlomzion, Salome Alexandra, 
bequeathed the throne to her firstborn son, Hyrcanus II. His 
brother, Aristobulus ıı, rebelled against him and took control 
of the country. After some time Hyrcanus returned and, with 
the assistance and encouragement of Herod's father Antipater, 
gathered a militia that succeeded in defeating Aristobulus's 
army, forcing him to take refuge in the fortified Jerusalem. Dur- 
ing the course of Hyrcanus’s siege of the city, in the year 65 CE, 
the besieged inhabitants sought sheep for the daily offerings 
of the Temple from beyond the walls of Jerusalem and paid for 
them with large sums of money. This incident is recounted by 
Josephus in Antiquities of the Jews 14:2. There he relates that the 


besieged inhabitants sought sheep for the Paschal offering and 
promised the exorbitant sum of one thousand drachmas per 
animal. Josephus also states that as a divine punishment for not 
honoring the pledge to provide animals for the offering and for 
causing an interruption in the daily sacrificial service, there was 
a tremendous storm in Eretz Yisrael, which destroyed almost 
all of the crops of that year. It is perhaps in reference to this 
calamity that the Gemara states that Eretz Yisrael quaked over 
an area of four hundred parasangs by four hundred parasangs. 


Greek wisdom — 13} 7330: As indicated by various sources, 
the term Greek wisdom apparently refers to knowledge of 
Greek culture, meaning its poetry, literature, and the like. The 
language generally used by the Jews during the Second Temple 
period for everyday speech was Koine Greek, which was spoken 


by the gentiles living among them. Very few Jews were conver- 
sant in classical Greek and its culture, a fact that enabled those 
few who were to communicate with one another through 
allusions that could not be understood by most listeners. 


The gardens of Tzerifin — paagi nias: The name of this place is 
preserved in the Arab village Sarafand Al-Amar. The village was 
located east of modern Rishon LeTzion, along the Ramla—Jaffa 
road. 


Ein Sokher — 1310 py: The accepted identification of Ein Sokher 
is the valley called in Arabic Suus Jew, sahl askar. It is located 
southwest of Mount Ebal, and the main road from Shechem to 
Jerusalem runs through it. The name is apparently derived from 
a deep well [ein] located in a neighboring village. 
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Perek VII 
Daf 83 Amuda 


LANGUAGE 
Syriac [Sursi] — »»vB: This is an altered form of the Greek 
Lbpos, Suros, meaning Syrian. It refers to Middle Aramaic, 
which was used primarily in the Middle East. 


Asia Minor [Asya] — Xpy: From the Greek Aoia, Asia, which 
is also the appellation for the region known as Asia Minor. 
Part of Asia Minor was a Roman province known as Asia. It 
seems that when using this term, the Sages were referring 
o a specific district, perhaps Cilicia, located in that region. 


Komi - mip: From the Greek xóun, komë, meaning hair or 
ocks of hair. It is unknown for certain what exactly the komi 
haircut looked like; apparently it involved cutting off the hair 
evenly around the head, without leaving over any noticeable 
hair on the temples. 


BACKGROUND 


Greek language - m3 yw: The Greeks were known for 
heir superior culture and literature, which spawned genres 
such as comedy, tragedy, and legends told in dramatic verse. 
oreover, they also established rhetorical conventions and 
methods of debate. These, as well as Greek philosophy, form 
he basis of Greek wisdom, which the Gemara proscribes 
unless needed for political reasons, to curry favor with the 
rulers. By contrast, the Greek language itself is simply the 
platform used for all these cultural advances; the language 
itself is not problematic and even has positive aspects, as it 
is stated: “God enlarge Japheth” (Genesis 9:27). This verse is 
raditionally interpreted as a reference to Greece, an indica- 
ion that the Greek language was popular because of its 
innate beauty (see Rabbi Ovadya Bartenura on Shekalim 3:2). 


Persian language - ’D15 yw: Most of the Jews in the 
Persian kingdom lived in the geographic area of Babylonia. 
They spoke the language of native Babylonians, which was 
Aramaic, although they apparently spoke a unique Jewish 
dialect. The official language of the kingdom was Persian, in 
which few Jews were proficient. Rabbi Yosei is saying that it 
is preferable to speak either the authentic Jewish language, 
Hebrew, or the official government language, Persian, as 
opposed to the local dialect. 


HALAKHA 


One who cuts his hair in the fashion of komi - ip 90277: It 
is prohibited to shave off one’s hair from ear to ear and leave 
the back part of the hair uncut, in the fashion of the gentiles 
(Rambam Sefer HaMadda, Hilkhot Avoda Zara 11:1; Shulhan 
Arukh, Yoreh De‘a 178:1). 


Close ties with the government — mabab ainp: If a Jew 
maintains close ties with the government and must meet 
with gentile kings, and it is embarrassing for him to appear 
different from them, he is allowed to dress and wear his hair 
in accordance with their fashion (Rambam Sefer HaMadda, 
Hilkhot Avoda Zara 11:3; Shulhan Arukh, Yoreh De‘a 178:2). 
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why would one speak the Syriac [Sursi]' language? One should 
speak either the sacred tongue, Hebrew, or the Greek language.’ 
And Rabbi Yosei said similarly: In Babylonia, why would one 
speak the Aramaic language? One should speak either the 
sacred tongue or the Persian language.’ At any rate, Rabbi Yehuda 
HaNasi’s statement indicates that there is nothing wrong with 
learning and speaking Greek. The Sages say in response: The 
Greek language is discrete, and Greek wisdom is discrete. In 
other words, these are two separate issues; only Greek wisdom 
is prohibited, not the Greek language. 


The Gemara further pursues this line of inquiry: And is Greek 
wisdom itself actually prohibited? But doesn’t Rav Yehuda say 
that Shmuel says in the name of Rabban Shimon ben Gamliel: It 
is written: “My eye affected my soul, because of all the daughters 
of my city” (Lamentations 3:51). Rabban Shimon ben Gamliel 
applied this verse to a personal tragedy: There were a thousand 
children in the household of my father, Rabban Gamliel; five 
hundred of them studied the Torah, and five hundred of them 
studied Greek wisdom. All of them were killed by the Romans; 
and the only ones that remain of them are I, who is here, and the 
son of my father’s brother, who is in Asia Minor [Asya]. Rabban 
Shimon ben Gamliel’s statement indicates that it is permitted to 
study Greek wisdom. 


The Sages say in response: The household of Rabban Gamliel 
is different, as they held close ties with the government. Since 
knowledge of Greek wisdom was crucial for the members of this 
family, the Sages exempted them from the general decree, as it is 
taught in a baraita: With regard to one who cuts his hair in the 
fashion of komi," a certain haircut favored by the Romans, this is 
considered one of the ways of the Amorites," i.e., a gentile practice 
prohibited by the Torah (Leviticus 18:3). Despite this, the Sages 
permitted Avtolmos bar Reuven’ to cut his hair in the fashion 
of komi, because he had close ties with the government." Like- 
wise, they permitted the members of the household of Rabban 
Gamliel to discuss matters of Greek wisdom, because they had 
close ties with the government. 


NOTES 


The ways of the Amorites — ax +277: It is prohibited for 
a Jew to adopt customs that are unique to gentiles. This is 
true even if the custom has no connection to idolatry but is 
based on some superstition or is performed by the people 
of a certain nation as an expression of their national identity. 
This is derived from the verse: “Like the actions of the land of 
Egypt, where you dwelt, you shall not do; and like the actions 
of the land of Canaan, to which | bring you, you shall not do, 
nor shall you walk in their statutes” (Leviticus 18:3). The early 
commentaries ask: If wearing one’s hair in the fashion of komi is 
prohibited by Torah law, how could the Sages permit Avtolmos 


Avtolmos bar Reuven - {31%1 73 pindivar: It is not known 
in what period this man lived. Some identify him with the 
Avtolmos who was one of Rabbi Yosei’s teachers. It is possible 
that Avtolmos maintained ties with Rabbi Reuven Itztrobili. 
It is related that Rabbi Reuven Itztrobili, a fourth-generation 


PERSONALITIES 


to do so? Some say that the specifics of this prohibition are 
not delineated by the Torah, and therefore the Sages had 
the authority to define what does and does not constitute 
a violation (Kesef Mishne). Others similarly explain that when 
the Sages decreed that certain actions are prohibited as ways 
of the Amorites, they stipulated at the outset that this does 
not apply in the case of one who maintains close ties to the 
government (Josafot). Alternatively, the Torah’s prohibition 
applies only when one adopts a gentile custom out of a desire 
to resemble them. When it is done for some tangible beneftt, 
it is permitted (Maharik). 


tanna, would dress and cut his hair in the gentile fashion in 
order to better mix with government officials and prevail upon 
them to annul anti-Jewish edicts (see Me‘ila 17a). Avtolmos bar 
Reuven apparently fulfilled a similar role of unofficial contact 
with government officials. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


or sby aban nx ogy day xb” 
x) pay un 1D nixdwbwa Ww? 
WP J2 DN re abon nx DIX ie 
TIPI WYANT ban bax owowa 

moba Ten opa iwin nop 


DaT sain Siac hie 111 youn 
PAMA NPD? KD. yn bin mabe 
P82 my opb 


JAT IVAN VIA 12 APY 31 VY 
FANA 2971907 NPOP vy 3a 
KIT 


IA TY IVA ADPRADHTTT W 
J1- "oyw OX niaya Taw 
yw ning byw by mw nyse pw 
AVA) Time 7 nia ws maby 
DDWY TAKT DPA MIYA TWX 
Dy m xy mam ab> ma nan 

‘Sewn ponpnw nya 


KITII KIY NYT NOPY OTT 
Arya AY wx abs Aa NI) Ma 
Mos w) bpo yn IADA xb 
72d WIX K PIV pw sa 

an 


Q The mishna teaches: A person may not raise a dog unless it is 
tied with chains. The Sages taught in a baraita: A person may not 
raise a dog unless it is tied with a chain. But he may raise a dog in 
a city that is close to the border" of the country, and in that case 
he should tie it during the day but may release it at night. 


It is taught in a baraita that Rabbi Eliezer the Great says: One who 
raises dogs is like one who raises pigs. The Gemara asks: What is 
the practical significance of this statement? Since both are prohib- 
ited, what is the point of this comparison? The Gemara answers: 
The significance is with regard to determining when one is liable 
to be cursed" for it. Rabbi Eliezer is saying that the same curse 
meted out to one who raises pigs also applies to one who raises dogs. 


Rav Yosef bar Minyumi says that Rav Nahman says: Babylonia 
is considered like a city close to the border, and therefore it is 
permitted to raise dogs there. The Gemara qualifies this statement, 
and in this context, Babylonia is interpreted as referring only to 
Neharde’a,' a city that was close to the border. 


With regard to raising dogs, Rabbi Dostai from Biri expounded: 
It is written in connection to the Ark of the Covenant: “And when 

it rested, he said: Return, O Lord, to the myriads of the thou- 
sands of Israel” (Numbers 10:36). This verse serves to teach you 

that the Divine Presence does not rest upon the Jewish people if 
they number fewer than two thousand and two myriads," where 

one myriad is equal to ten thousand. The plural form of “myriads” 
and “thousands” indicates at least two of each. If they are lacking 

one individual from this total, and there was a pregnant woman 

among them, who was fit to complete the number by giving birth, 
anda dog barked at her and she miscarried as a result of the fright, 
this owner of the dog is found to have caused the Divine Presence 

to depart from the Jewish people. 


There was a certain woman who entered a certain building to bake. 
A dog barked at her. Its owner said to her: Do not be afraid of it; 
its canine teeth? have been removed. She said to him: It is too late 
for your reassurances. Take your favors and throw them on the 
thorns! I have felt that the baby has already moved from its place 
in the womb and will not be born alive. 


Close to the border - sap) Tva: In a city close to the border, 
particularly if relations with the neighboring country are hostile, 
not only is there a threat of military attack in a time of war but 
there is also a constant threat of cross-border i 
by those who seek to take advantage of the fact that they can- 
not easily be pursued across the border. As a protection against 
these thieves and plunderers in these places, 


granted to raise dogs, which alert their owners 
and safeguard their property. 


Neharde’a — Kyy: A city on the Euphrates, near the Malka 


River, and one of the oldest Jewish communi 


According to tradition, Jews lived in Neharde’ 


First Temple period, in the sixth century BCE, 
King Jehoiachin of Judea. 
Neharde’a was one of the most important 


greatest tanna’im visited 


Jewish communi- 
ties in Babylonia. It was a center of Torah learning from an early 
period, and its yeshiva was the oldest in Babylonia. Many of the 
eharde’a, including Rabbi Akiva, who 


BACKGROUND 


HALAKHA 

In a city that is close to the border - Azwp7 WA 
nab: It is permitted to raise dogs in a city that is close 
to the border of a country. These dogs should be 
restrained by day but may be let loose at night. Some 
commentaries write that when Jews dwell among 
gentiles and it is dangerous for them to remain unpro- 
tected, it is permitted to own a dog (Rema). In any 
event, a vicious dog should be tied and restrained, to 
prevent it from injuring anyone, and so that innocent 
people will not be frightened of it, as occurred in the 
incident related by the Gemara (Rambam Sefer Nezikin, 
Hilkhot Nizkei Mamon 5:9; Shulhan Arukh, Hoshen Mish- 
pat 409:3 and Sma and Beur HaGra there). 


To determining when one is liable to be cursed — 
wya mby ppb: One who raises dogs where it is not 
permitted to do so is subject to the same curse of the 

Sages that applies to one who raises pigs (Rambam 

Sefer Nezikin, Hilkhot Nizkei Mamon 5:9). 


NOTES 
Two thousand and two myriads - W3 maby nw 
mia: There is an allusion to this idea in the Torah, as 
the number of Levites counted in the census in the 
wilderness was twenty-two thousand (see Numbers 
3:39), and the Levites by themselves were worthy of 
having the Divine Presence rest upon them (Rabbeinu 
Yeshaya, cited in Shita Mekubbetzet). The commen- 
taries note that elsewhere (Sanhedrin 39a) the Sages 
teach that the Divine Presence dwells among any 
gathering of ten Jews, which apparently contradicts 
the Gemara here. Josafot explain that the minimum of 
twenty-two thousand Jews is required for the manifest 
expression of the Divine Presence, through prophecy 
or in the Tabernacle or Temple. 


Its canine teeth — 7292: This refers to the four long, sharp teeth 
in various animals’ mouths. They protrude farther and are stron- 
ger in predatory animals. A dog that has lost these teeth is no 


ncidents of theft longer able to harm people seriously with its bite. 


permission was 
against intruders 
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intercalated the calendar there. In Rav’s time, the first half of the 


third century CE, the yeshiva of Neharde’a wa 
Sheila, followed by Shmuel. 
Since the city lay near 


the two, and Pappa ben Nazer Odonathus, 


destroyed it completely in 259 CE. Later, however, Jews resettled 


there, and many Torah scholars remained in 


after its yeshiva relocated to Mehoza and Pumbedita. 
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HALAKHA 
One must distance a dovecote, etc. - Jaiwa ny pnya 
"131: If one wishes to set up a dovecote he must distance it 
fifty cubits from a city (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 6:9; Shulhan Arukh, Hoshen Mishpat 155:24). 


A settled area where vineyards are grown — 017275 awa: 
If there is a settled area where vineyards are grown, even if 
it is one hundred mil long, one may not spread out traps for 
pigeons there, as pigeons belonging to the owners of the 
vineyards might become trapped in them. The commentar- 
ies write that one may spread out traps for pigeons only if 
he distances himself four mil from the city, in the direction 
of the wilderness. In a place where there are vineyards one 
may not spread out these traps even one hundred mil away, 
as pigeons travel very far by way of the vineyards (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 6:8; Tur, Hoshen Mishpat 
370). 


In a settled area where there are many dovecotes, etc. - 
^D paw awa: One may not spread out a net for trapping 
doves in a place where there are dovecotes, even if the 
dovecotes belong to the one setting the net, or they belong 
to a gentile, or they are ownerless, and even if he distances 
himself one hundred mil from the city. The reason for this is 
because pigeons owned by others travel and perch in these 
dovecotes and may be trapped by the nets (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 6:8). 


BACKGROUND 
Pigeons fly — »9»w ww: Pigeons are capable of flying great 
distances. Carrier pigeons can cover distances of 750 kilome- 
ters in a single day. They collect their food from the ground, 
and if the food they eat, which is mainly seeds, is available, 
they will take that which is nearby and will not wander off 
to search for food elsewhere. 


NOTES 


Dovecotes that belong to a gentile — "i312: Although it is 
prohibited to steal from a gentile, pigeons raised in a dove- 
cote, even by Jews, are strictly speaking not considered the 
property of their putative owners. The Sages decreed, for 
the sake of peace and harmony, that people should not take 
pigeons raised by others, but technically this is not con- 
sidered theft. In a place where gentiles themselves do not 
consider these actions criminal, this decree was not applied 
to doves owned by them (see also Shita Mekubbetzet). 
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§ The mishna teaches: One may spread out traps for pigeons only 
if this was performed at a distance of at least thirty ris, whichis eight 
thousand cubits, from any settled area, to ensure that privately 
owned pigeons are not caught in the traps. The Gemara asks: And 
do pigeons really travel that far from their established places? But 
didn’t we learn in a mishna (Bava Batra 23a): One must distance 
a dovecote" fifty cubits from the city, so that the pigeons that 
settle in the cotes do not eat the crops that grow in the gardens of 
the city. This shows that the range of a pigeon is only fifty cubits, 
whereas four mil is eight thousand cubits. Abaye said: Pigeons fly® 
much more than fifty cubits away from their cotes, but their stom- 
achs become full from the food they find within fifty cubits, and 
therefore they do not eat any more beyond that range. 


The Gemara asks: And with regard to flying, is their range only 
thirty ris and no more? But isn’t it taught in a baraita: Ina settled 
area, one may not spread out a trap for pigeons even at a distance 
of one hundred mil from the settlement? This indicates that a 
privately owned pigeon might be trapped even one hundred mil 
away from a settled area. Why, then, does the mishna permit trap- 
ping beyond four mil? Rav Yosef said: The baraita is not talking 
about an ordinary city but about a settled area where vineyards 
are grown." Since the pigeons rest in the vineyards as they travel, 
they are able to traverse great distances. Rabba stated a different 
answer: The baraita is dealing with a settled area where there are 
many dovecotes" in which they can rest from their flight. 


The Gemara asks: If there are many dovecotes along the way, let 
the tanna derive the prohibition against setting pigeon traps due 
to the dovecotes themselves. Since the mishna teaches that it is 
prohibited to trap pigeons within four mil of privately owned dove- 
cotes, it should be irrelevant that there is a city one hundred mil 
away. The Gemara answers: If you wish, say that the baraita is 
dealing with dovecotes that belong to a gentile," and the prohibi- 
tion against trapping pigeons from private dovecotes applies only 
to birds owned by Jews. Or if you wish, say that the baraita is 
dealing with abandoned dovecotes that are ownerless. Or if you 
wish, say that it is referring to dovecotes that are his, i.e., they 
belong to the same individual who is setting the pigeon trap. 
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With regard to the liabilities of a thief, one must distinguish between the basic 
monetary obligation of reimbursement on the one hand and the fines imposed by 
the Torah on the other. A different set of regulations applies to the collection of fines 
than to ordinary monetary compensation. For instance, a fine may be imposed only 
by a court composed of judges who have received proper ordination. Furthermore, 
a fine is waived if the perpetrator of the act engendering the fine admits his liability 
without having been incriminated by witnesses. 


The double payment applies to the theft of any item, with the exception of land, 
slaves, and bonds, whereas the fourfold or fivefold payment is prescribed only for 
slaughtering or selling a stolen sheep or ox, respectively. 


Additionally, the double payment applies not only to a thief, but also to a bailee who 
embezzles the item or money entrusted to him and subsequently takes a false oath 
in court that it was stolen by someone else. 


There are certain specific requirements that must be met for the fourfold or fivefold 
payment to be imposed. For instance, this fine does not apply in the case of an animal 
of diverse kinds, nor when the slaughter is not carried out according to halakhic 
requirements, and likewise it does not apply when the animal is sold in an incomplete 
manner. Moreover, the fine is not imposed when the stolen animal was fully acquired 
by the thief before the slaughter or sale. 


The last section of the chapter dealt with various sets of ancient ordinances that were 
instituted in biblical times by Joshua and Ezra. A further list of regulations instituted 
by the Sages that apply specifically to Jerusalem is also discussed. 


Summary of 
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And if men contend, and one smite the other with a stone, or 
with his fist, and he not die, but keep his bed; if he rise again, 
and walk abroad upon his staff, then shall he that smote him be 
quit; only he shall pay for the loss of his time, and shall cause 
him to be thoroughly healed. 

(Exodus 21:18-19) 


An eye for an eye, a tooth for a tooth, a hand for a hand, a foot 
for a foot, a burn for a burn, a wound for a wound, a stripe for 
a stripe. 

(Exodus 21:24-25) 


And one who strikes an animal mortally shall pay its compen- 
sation, a life for a life. And if a man maims his neighbor; as he 
has done, so shallit be done to him: A fracture for a fracture, an 
eye for an eye, a tooth for a tooth; as he has given a blemish to 
a person, so shall it be given unto him. 

(Leviticus 24:18-20) 


When men strive together one with another; and the wife of 
the one draws near to deliver her husband out of the hand of 
him that smites him, and puts forth her hand, and takes him 
by the genitals; then you shall cut off her hand, your eye shall 
have no pity. 

(Deuteronomy 25:11-12) 


There are several elements associated with the transgression by Torah law of injur- 
ing another. In addition to the wrongdoing vis-a-vis God and the transgression of 
causing another pain and anguish, one who causes an injury also incurs a monetary 
obligation. He is liable to compensate the victim for any damage he suffered, both 
directly and indirectly. 


The Gemara, based on verses from the Torah, proves that ransom cannot be paid 
only for court-imposed capital punishment and the obligation to be exiled for 
unintentional manslaughter. Therefore, one who injures another must pay monetary 
restitution for the damage caused, and does not receive corporal punishment, as the 
verse “an eye for an eye” is not to be understood literally. 


From the examples of injury mentioned in the Torah, it is taught that one who 
injures another is liable to compensate the injured party for the actual injury, which 
includes compensation for a damaged limb, physical pain, and psychological suffer- 
ing, i.e., humiliation. Additionally, the victim must be compensated for loss suffered 
as a secondary result of the injury, including reimbursement for the victim's loss of 
livelihood during his convalescence and for his medical costs. 


This chapter discusses the methods of calculating the amounts of the various indem- 
nities, different methods of payment, and situations in which one might be exempt 
from payment. This exemption could be due to the nature of the people involved or 
to other factors, and may include an exemption from all indemnities or from only 
some of them. 


Among the issues addressed in this chapter is the question of how to assess liability 
when one inflicts several types of damage through one assault, and how the sums 
for the appropriate compensation are calculated. 


The method of assessing payment of the indemnity of humiliation is particularly 
challenging, since by definition it does not have a purely objective system of 


Introduction to 
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evaluation, and requires the consideration of many factors, such as the time and 
place of the assault and the nature of the individuals involved. 


The clarification of these issues, which includes the identification of sources in 
the Torah as well as the elucidation of the specific halakhot, forms the basis of 


this chapter. 
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MISHNA One who injures another" is liable to 


pay compensation for that injury due to 
five types of indemnity:" He must pay for damage, for pain, for 
medical costs, for loss of livelihood, and for humiliation. 


How is payment for damage" assessed? If one blinded another’s 
eye, severed his hand, broke his leg, or caused any other injury, 
the court views the injured party as though he were a slave being 
sold in the slave market, and the court appraises how much he 
was worth before the injury and how much he is worth" after the 
injury. The difference between these two sums is the amount that 
one must pay for causing damage. 


How is payment for pain" assessed? If one burned another with a 
skewer [beshapud]‘ or with a hot nail, or even if one burned 
another on his fingernail, which is a place where he does not 
cause a bruise that would affect the victim’s value on the slave 
market, the court evaluates how much money a person with a 
similar threshold for pain as the victim is willing to take in order 
to be made to suffer in this way. The one who burned the victim 
must then pay this amount. 


Howis payment for medical costs" assessed? If one struck another, 
then he is liable to heal him by paying for his medical costs. In 
a case where growths,’ e.g., blisters or rashes, appeared on the 
injured party," if the growths are due to the blow, the one who 
struck him is liable; if the growths are not due to the blow, the 
one who struck him is exempt. In a case where the wound healed, 
and then reopened, and again healed, and then reopened, the 
one who struck him remains liable to heal the injured party 
by paying for his medical costs, as it is apparent that the current 
wound resulted from the original injury. If the injury healed fully, 
the one who struck him is not liable to heal him by paying for any 
subsequent medical costs. 


HALAKHA 


One who injures another - ivana bain: One who strikes 
another transgresses a Torah prohibition. One who raises his 
hand with the intent to strike another is considered a wicked 
person even if he does not strike him. 

The Rema writes that one who strikes another is subject 
to excommunication imposed by Rabbis of previous genera- 
tions, and the ban must be rescinded in order for him to be 
included in a quorum of ten (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 5:1; Shulhan Arukh, Hoshen Mishpat 420:1 and 
Pithei Teshuva there). 


Is liable to pay compensation for that injury due to five 
types of indemnity, etc. -^a Oat MwaN own yoy a»: One 
who injures another must pay five types of indemnity: Dam- 
age, pain, medical costs, loss of livelihood, and humiliation. 
The one who caused the damage must pay indemnity from 
his superior-quality land, as is the halakha with regard to the 
payment of all damages. The Rema writes that medical costs 
include any special foods that the injured party is required to 
eat during his convalescence (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 1:1; Shulhan Arukh, Hoshen Mishpat 420:3). 


For damage — pa: How does the court assess the monetary 
value of the damage? If the injured party lost a limb or sus- 
tained a permanent injury, the court considers how much he 
would have been worth as a slave sold in the slave market, and 
appraises how much this value has been reduced due to the 
injury. The Rema explains that if the injury interferes with the 
ability of the injured party to work in his profession, this is also 
factored into the appraisal (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 1:1; Shulhan Arukh, Hoshen Mishpat 420:15). 


Pain - wy: If one caused pain to another in a way that leaves 
no bruise and does not interfere with the latter's ability to work, 
he pays compensation for pain alone. How is this payment 
assessed? The assessment depends on the amount the injured 
party would have been willing to pay to be spared from the 
pain he endured. One with a low tolerance for pain, or one who 
is wealthy, would be willing to pay a great amount before he 
would accept a small degree of suffering, whereas one who 
is hardy or poor would be willing to suffer more to avoid a 
monetary loss (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
2:3; Shulhan Arukh, Hoshen Mishpat 420:9, 16). 


Medical costs — 11597: To assess the payment for medical costs 
the court appraises how much the injured party will need to 
pay for medical treatment until he is fully healed. The one 
who caused the damage should pay this immediately. If he 
prefers to pay medical costs as they arise each day, he may do 
so (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:14; Shulhan 
Arukh, Hoshen Mishpat 4208-19). 


Growths appeared on the injured party - o’mvay ia aby: In 
the event that the one who is liable to pay for the damage 
did not set aside the funds for the injured party's medical 
expenses from the outset, but rather pays for the medical costs 
as they arise, and then the injured party suffers from growths or 
the injury heals and reopens, if this resulted from the original 
injury, then the one who is liable to pay for the damage must 
compensate the injured party for the new medical costs and 
loss of livelihood, but if the growths are unrelated to the origi- 
nal injury, he is exempt (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 2:19; Shulhan Arukh, Hoshen Mishpat 420:19). 


NOTES 

And how much he is worth — 79 x17 maay: The early com- 
mentaries write that this appraisal takes into account the 
person's age, sex, health, and professional skills, just like the 
appraisal of a slave. Most agree with Rashi’s opinion that the 
court appraises the injured party's value as a Hebrew slave, 
whose term of slavery is six years, whereas the Rosh writes 
that he is appraised as a Canaanite slave, who is sold for life. 


LANGUAGE 
Skewer [shapud] - Taw: From the Greek or0déc, spodos, 
meaning ashes. It may refer to a wooden or metal pole that 
one thrusts into meat in order to roast it on a fire. 


BACKGROUND 
Growths [tzemahim] - pmax: Although tzemahim generally 
means plants, in a medical context it means growths. On 
occasion, a wound does not form a proper scab, and growths 
of flesh appear, which disturb the healing process and cause 
additional suffering. 
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HALAKHA 


Loss of livelihood — naw: If one caused another to lose a 
limb, he pays the injured party the monetary value of that 
limb, as explained in the Gemara. The court then appraises 
how much income the injured party would lose during his 
convalescence if he were a watchman of cucumbers, as he 
cannot perform even this basic task. 

The Rema writes that if the injured party has a profession 
he can resume after his recovery, then he is compensated 
for the loss of livelihood incurred during his period of con- 
valescence (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:11; 
Shulhan Arukh, Hoshen Mishpat 420:17). 


Humiliation — mwia: The court appraises the value of the 
humiliation based on the stature and importance of the one 
who humiliates the other and the one who is humiliated 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 3:1; Shulhan 
Arukh, Hoshen Mishpat 420:24). 


An eye for an eye — pY nnn py: With regard to causing an 
injury to another, the verses written in the Torah: “An eye for 
an eye” (Exodus 21:24), and similarly: “As he has given a blem- 
ish to a person, so shall it be given unto him” (Leviticus 24:20), 
are not to be understood literally. Rather, the Torah means 
that one who injures another pays monetary compensation 
corresponding to the injury (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 1:2-5). 


NOTES 


A watchman of cucumbers - pwp iw: The reason for 
this compensation is that while the injured party convalesces, 
he is confined to his bed and cannot perform any type of 
labor, including one that does not even require physical 
exertion or movement. 


The one who humiliates and the one who is humiliated - 
weamam wai: Rashi explains that ifthe one who caused 
the humiliation is of low social stature, the humiliation he 
causes another is greater than that caused by people of 
average social stature. Conversely, if the one who is humili- 
ated is held in high esteem, the humiliation he experiences 
is greater than that felt by people of average social stature. 
Other commentaries explain that the humiliation caused by 
a person of average social stature is greater than that caused 
by someone of either low or high social stature (see Rabbi 
Ovadya Bartenura and Tosefot Yom Tov on Ketubot 3:7). 


And if it is your wish to say — anid JW O81: This phrase is 
short for a longer expression: And if it is your wish to say that 
there is an objection, where the tanna does not spell out the 
objection, but immediately provides a response. This style 
is similar to the Aramaic phrase in the Gemara: If you wish, 
say, which often introduces an alternative explanation. This 
phrase, however, assumes that a difficulty exists in the first 
explanation which necessitates a new explanation. 


But you shall take ransom for extremities — npib mins bars 
Dax wrx pia: This is referring to severing a limb either 
partially or in its entirety. The same halakha applies to other 
injuries. The meaning of the verse: “And if a man maims his 
neighbor, as he has done, so shall it be done to him” (Leviti- 
cus 24:19), is that the one who causes an injury deserves 
to have the same injury inflicted upon him. The money he 
pays is a ransom to escape that punishment (Rambam; see 
Ra’avad). 
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How is payment for loss of livelihood" assessed? The court 
views the injured party as though he were a watchman of 
cucumbers," and the one who caused him injury must com- 
pensate him based on that pay scale for the income that he 
lost during his convalescence. This indemnity does not take 
into account the value of the standard wages of the injured 
party because the one who caused him injury already gave him 
compensation for his hand or compensation for his leg, and 
that compensation took into account his professional skills. 


How is payment for humiliation” assessed? It all depends on 
the stature of the one who humiliates the other and the one 
who is humiliated." 


Ẹ E M ARA The Gemara asks: Why does the mishna 


take for granted the fact that one who 
caused injury is liable to pay compensation to the injured 
party? The Merciful One states in the Torah: “An eye for an 
eye” (Exodus 21:24).”" You might say that this means that the 
one who caused injury shall lose an actual eye rather than pay 
money. 


The Gemara responds: That interpretation should not enter 
your mind. The principle implicit in the mishna is derived 
from a verbal analogy in the Torah, as it is taught in a baraita: 
Based on the verse: “An eye for an eye, a tooth for a tooth, a 
hand for a hand, a foot for a foot” (Exodus 21:24), one might 
have thought that if one blinded the eye of another, the court 
blinds his eye as punishment; or if one severed the hand of 
another, the court severs his hand; or if one broke the leg of 
another, the court breaks his leg. Therefore, the verse states: 


“One who strikes a person,” and the verse also states: “And 


one who strikes an animal,” to teach that just as one who 
strikes an animal is liable to pay monetary compensation, 
so too, one who strikes a person is liable to pay monetary 
compensation. 


And if it is your wish to say" that there is an objection to this 
derivation, there is an alternative derivation: The verse states: 
“And you shall not take ransom for the life ofa murderer, who 
is guilty of death, for he shall die” (Numbers 35:31). This indi- 
cates that it is only for the life ofa murderer that you shall not 
take ransom; but you shall take ransom for one who severed 
another’s extremities," which is analogous to the death ofa limb, 
as severed limbs do not regenerate. 


The Gemara asks: To which verse is the baraita referring when 
it quotes: “One who strikes a person” and: “One who strikes 
an animal”? If we say that the baraita is referring to the verse: 


“One who strikes an animal shall pay its compensation, and 


one who strikes a person shall be put to death” (Leviticus 
24:21), this cannot be, as that verse is written with regard to 
killing, not injury, and there is no monetary compensation for 
killing. 


Rather, the baraita references the verse from here: “One who 
strikes an animal mortally shall pay its compensation, a 
life for a life” (Leviticus 24:18); and juxtaposed to that is the 
verse: “And if a man maims his neighbor, as he has done, 
so shall it be done to him” (Leviticus 24:19). The Gemara 
challenges: But this latter verse does not use the expression: 


DIK] WANT AKDT AK paren “One who strikes,” which is the basis for the comparison in the 


Paben 


baraita. The Gemara responds: We are stating an analogy from 
striking to striking that is based not upon the exact phrasing 
of the verse but upon the details of the halakha, as follows: Just 
as the act of striking that is stated with regard to an animal 
renders one liable to pay monetary compensation, so too, the 
act of striking that is stated with regard to a person renders 
one liable to pay monetary compensation. 
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The Gemara challenges: But isn’t it written in the verses discuss- 
ing one who injures another: “And a man who strikes any per- 
son mortally shall be put to death” (Leviticus 24:17), which 
presumably means that in the case of one who severs another's 
extremity the same injury, i.e., death of a limb, is done to the 
one who caused the injury, and he does not pay monetary com- 
pensation? The Gemara answers: The verse does not mean that 
his limb shall be put to death, i.e., removed, but rather, that 
he should pay compensation with money. The Gemara asks: 
From where do you say that the verse is referring to paying 
compensation with money? Why not say that he is punished 
with actual death i.e., loss of a limb? 


The Gemara answers: That interpretation should not enter your 
mind for two reasons. One reason is that this verse is juxta- 
posed to the following verse: “One who strikes an animal 
mortally shall pay its compensation” (Leviticus 24:18). And 
furthermore, it is written after it: “A fracture for a fracture, an 
eye for an eye, a tooth for a tooth; as he has given a blemish to 
a person, so shall it be given unto him” (Leviticus 24:20); and 
learn from the use of the word “given” that the verse is referring 
to money. 


The Gemara asks: And what potential difficulty with the first 
derivation did the baraita refer to when it prefaced its second 
derivation with the phrase: Ifit is your wish to say? The Gemara 
explains: The baraita means that a further difficulty was 
troubling to the tanna: What did you see that led you to 
derive the principle of monetary payment from the phrase “one 
who strikes an animal”? Why not derive the halakha from 
the verse: “One who strikes a person" shall be put to death” 
(Leviticus 24:21), and learn that causing an injury renders one 
liable to receive physical retribution, which is analogous to death, 
and not monetary payment? 


The Sages say in response: The halakhot of damages are derived 

from a verse concerning damages, and the halakhot of damages 

are not derived from a verse concerning death. The Gemara 

questions this statement: On the contrary, why not say that the 

halakhot concerning a person are derived from a verse concern- 
ing a person, and the halakhot concerning a person are not 
derived from a verse concerning animals? 


To deflect this question, this is consistent with that which the 
second derivation of the baraita teaches: If it is your wish to 
say that there is an objection to this derivation, there is an alter- 
native derivation, as the verse states: “And you shall not take 
ransom for the life of a murderer, who is guilty of death, for 
he shall die” (Numbers 35:31). This indicates that it is only for 
the life ofa murderer that you shall not take ransom; but you 
shall take ransom for one who severed another’s extremities, 
which is analogous to the death of a limb, as severed limbs do 
not regenerate. 


The Gemara challenges this claim: But is this verse: “You shall 
not take ransom for the life ofa murderer,’ coming to exclude 
the case of one who severs another's extremities from the pro- 
hibition against taking ransom? Isn't this verse necessary to 
teach that which the Merciful One states: You shall not mete 
out two punishments to him; i.e., do not take money from 
him as ransom and also kill him? The Gemara answers: That 
halakha is derived from the verse: “Then it shall be, ifthe guilty 
deserves to be lashed, that the judge shall lie him down and flog 
him before him, according to the measure of his evildoing” 
(Deuteronomy 25:2). From the fact that “evildoing” is singular, 
the Gemara homiletically infers: For one evildoing, you can 
render him liable, but you cannot render him liable for two 
evildoings, i.e., one cannot receive two punishments for the 
same act. 
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NOTES 
Derive the halakha from “one who strikes a person” — a 
DK T22: Although the Gemara wishes to derive the halakha 
concerning injury, not murder, the comparison here would 
teach that just as the court actually takes a life for a life in a case 
of murder, so too, they should actually take an eye for an eye 
in a case of an injury. 
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HALAKHA 


You shall not take money and exempt him - Dipen x 
mwa yi: The court is commanded not to accept 
money to exempt a murderer who is liable to receive 
capital punishment or exile, even if the victim's relative, 
who may avenge his death, desires such a punishment. 
This is because the murderer's life does not belong to the 
avenger but to God (Rambam Sefer Nezikin, Hilkhot Rotze'ah 
UShmirat HaNefesh 1:4). 


PERSONALITIES 

Rabbi Dostai ben Yehuda — ATT 42 *xADIA 127: A 
sixth-generation tanna, Rabbi Dostai ben Yehuda was a 
contemporary of Rabbi Yehuda HaNasi and a disciple of 
Rabbi Shimon bar Yohai, whom he cites on a number of 
occasions and whose opinions he endeavors to uphold. In 
this Gemara as well he is attempting to prove his teacher's 
contention that “an eye for an eye’ is referring to monetary 
restitution. 
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The Gemara challenges this explanation: But the verse: “You shall 

not take ransom for the life of a murderer, for one who is guilty of 
death” is still necessary to teach the primary halakha taught in that 

verse, in which the Merciful One states: You shall not take money 

and thereby exempt the guilty" from being put to death. The verse 

does not serve to exclude liability to pay damages from the prohibi- 
tion against paying restitution. The Gemara answers: If so, i.e., if 
the Torah desires to teach only that the court cannot take ransom 

to spare the murderer from being put to death, let the Merciful 

One write in the Torah: “You shall not take ransom” and follow 

it immediately with the phrase “for one who is guilty of death.” 
Why do I need the Torah to also state: “For the life of a murderer”? 

Learn from the addition of that phrase that it is only for a murderer 

that you shall not take ransom; but you shall take ransom for one 

who severed another's extremities, which do not regenerate once 

severed. 


The Gemara asks: And once it is written: “You shall not take 

ransom,’ why do I need the first derivation of the baraita, which 

juxtaposes: “One who strikes a person” to: “One who strikes an 

animal”? The Sages say in response: If the halakha were to be 

derived only from that verse which states: “You shall not take 

ransom” (Numbers 35:31), I would say: If the one who caused the 

damage desires,’ he may choose to give his eye, and if he desires, 
he may choose to give the monetary value of his eye. Therefore, 
the Torah teaches us to derive this halakha from that of an animal: 
Just as one who strikes an animal is liable to pay monetary com- 
pensation and does not receive corporal punishment, so too, one 

who strikes a person is liable to pay monetary compensation and 

does not receive corporal punishment. 


Q The Gemara presents a series of derivations for the principle that 
one who injures another is liable to pay monetary compensation. 
It is taught in a baraita: Rabbi Dostai ben Yehuda’ says: The 
phrase: “An eye for an eye” (Leviticus 24:20), means monetary 
restitution. Do you say that he must pay the victim monetary 
restitution, or is it only teaching that the one who caused the 
injury must lose an actual eye? You say: There may be a case where 
the eye of the one who caused the injury is large and the eye of 
the injured party is small. How can I read and literally apply the 
phrase “an eye for an eye” in this case? 


The Gemara continues the derivation: And if you would say that 
in all cases like this, where their eyes are different sizes, the injured 
party takes monetary restitution from the one who caused him 
injury, but in a case where their eyes are the same size, the one who 
caused injury is punished by actually having his eye removed, this 
cannot be, as the Torah said: “You shall have one manner of law” 
(Leviticus 24:22), teaching that the law shall be equal for all of you. 


The Sages object to this derivation and say: What is the difficulty 
in saying that his eye should be blinded? Perhaps, as the one who 
caused the injury took the sight" from the injured party’s eye, the 
Merciful One states that the court should take the sight from his 
eye as well, no matter the size of the eye. Since, if you do not say 
so, then by the same logic, 


If he desires, etc. — 151 a !%: Some explain that the Gemara 
never intended for the one who caused the damage to choose 
his punishment; rather, the possibility raised here is that the 
injured party can choose which punishment will be enforced 
(Tosefot Rabbeinu Peretz). One version of the text explicitly raises 
both possibilities, that the one who caused the damage may 


NOTES 
Took the sight - bpw tix: Even though some people have 
better eyesight than “others and therefore would experience 
greater suffering if their eye was blinded, the Gemara is referring 
to the general concept of eyesight, and not to the quality of 
the eyesight. Any damage caused to eyesight is viewed equally, 
regardless of the degree (Mishne Halakhot 4:16). 


choose his punishment and that the injured party may choose 


the punishment (Maharshal). 
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in the case of a small person who killed a large person," or a large 
person who killed a small person, how do we kill the murderer? If 
one suggests that in such a case a monetary penalty will be imposed, 
the Torah stated: “You shall have one manner of law” (Leviticus 
24:22), teaching that the law shall be equal for all of you, so the 
punishment must be the same for all murderers. Rather, explain 
that since the murderer took the life of the victim, the Merciful 
One states that the court should likewise take the life from him. 
So too, since the one who caused the injury took the sight from the 
eye of the injured party, the Merciful One states that the court 
should likewise take the sight from his eye. Therefore, the Gemara 
does not accept the derivation of Rabbi Dostai ben Yehuda, in 
accordance with the objection of the Sages. 


The Gemara presents another derivation: It is taught in another 


baraita that Rabbi Shimon ben Yohai says: “An eye for an eye” 


(Leviticus 24:20), is referring to monetary restitution. Do you say 
that this is referring to monetary restitution, or is it only teaching 
that the one who caused the injury must lose an actual eye? There 
may be a case where there was a blind person and he blinded 
another, or there was one with a severed limb and he severed the 
limb of another, or there was a lame person and he caused another 
to be lame. In this case, how can I fulfill “an eye for an eye” literally, 
when he is already lacking the limb that must be injured? If one will 
suggest that in that case, a monetary penalty will be imposed, that 
can be refuted: But the Torah stated: “You shall have one manner 
of law” (Leviticus 24:22), which teaches that the law shall be equal 
for all of you. 


The Sages object to this derivation and say: And what is the diffi- 
culty? Perhaps in a case where it is possible to render the guilty 
party liable according to the punishment listed in the Torah, it is 

possible and the court does so; but in a case where it is not possible 

to enact such a punishment, it is not possible, and we exempt him. 
As if you do not say so, that punishing one and exempting another 
is not counter to the principle of: “One manner of law,’ then by the 

same logic, in the case of one who has a wound that will cause him 
to die within twelve months [tereifa] and who killed a healthy 
person, what do we do to him?" 


Rather, one must say that in a case where it is possible to render 
the guilty party liable according to the punishment listed in the 
Torah, it is possible and the court does so; but in a case where it is 
not possible to do so, it is not possible, and we exempt him." 
Therefore, the Gemara does not accept the derivation of Rabbi 
Shimon ben Yohai, in accordance with the objection of the Sages. 


The Gemara presents another derivation: The school of Rabbi 
Yishmael taught that the verse states: “A fracture for a fracture, an 
eye for an eye, a tooth for a tooth; as he has given a blemish to a 
person, so shall it be given unto him” (Leviticus 24:20), and giving 
can refer only to a payment of money. The Gemara challenges: But 
if that is so, then when the same verse states: “As he has given 
[yitten] a blemish to a person,” does this word, “yitten,” also refer 
to money? The word “yitten” means that he caused an actual injury, 
even though it employs a term whose literal meaning is give. 


And we exempt him - 7" jw: If a tereifa murders someone, 
the court does not put him to death based on the testimony 
of witnesses, because those witnesses cannot be convicted 
for conspiring testimony. If the tereifa murders someone in the 


HALAKHA 


based on the verse in Deuteronomy (17:7): “You shall remove 
the evil from your midst” (Rambam Sefer Nezikin, Hilkhot Rotze‘ah 
UShmirat HaNefesh 2:9 and Hilkhot Nizkei Mamon 10:7; and Sefer 
Shofetim, Hilkhot Edut 20:7). 


presence of a court, he is liable to receive capital punishment, 


NOTES 


A small person who killed a large person — nyago Jo? 
Sinan: Rashi explains that the term: Small person [katan], 
refers here to an adult who is small in physical stature. 
While this term usually refers to a minor, since a minor is 
not responsible for his actions, this cannot be the mean- 
ing in this context. 


What do we do to him - a 1272X xa: The commen- 
taries ask: Why does the Gemara assume that a tereifa 
cannot be put to death? Rashi answers that the court 
cannot convict a tereifa in the first place. There is a halakhic 
principle that a court can accept testimony only if, should 
it expose a conspiracy by the witnesses, those witnesses 
can receive the same judgment they sought for the one 
about whom they were testifying. Just as killing a tereifa 
is not considered murder (Sanhedrin 88a), capital punish- 
ment for a tereifa would not be considered actual execu- 
tion; but capital punishment for conspiring witnesses 
would be actual execution. Therefore, the court cannot 
accept testimony about a tereifa from healthy witnesses 
in a capital case. Based on this understanding, the Meiri 
writes that if a tereifa were to commit murder in the pres- 
ence of a court, in which case witnesses are not needed to 
secure a conviction, the tereifa would be liable to receive 
court-imposed capital punishment. 

Alternatively, some understand from the Rambam 
(Sefer Nezikin, Hilkhot Nizkei Mamon 10:7) that a tereifa is 
considered dead even while alive. Therefore, even though 
a tereifa can be convicted for murder, capital punishment 
cannot fulfill the principle of taking a life for a life (Kovetz 
Shiurim 2:39). 
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The Sages say in response: The rabbis of the school of Rabbi 
Yishmael are interpreting a superfluous verse. Now, it is written: 
“And if a man gives a blemish to his neighbor; as he has done, 
so shall it be done to him” (Leviticus 24:19), so why do I need 
the verse: “So shall it be given unto him” (Leviticus 24:20)? Learn 
from the repetition that the verse is referring to monetary resti- 
tution. The Gemara asks: But if this is so, why do I need the verse: 
“As he has given [ yitten] a blemish to a person” (Leviticus 24:20)? 
What does the usage of the term “yitten” teach? The Gemara 
answers: In fact, it does not teach anything, but rather, since the 
Merciful One needs to write at the end of that verse: “So shall it 
be given unto him,” where the employment of a term of giving 
is accurate, the Merciful One also wrote earlier in the verse: “As 
he has given [yitten] a blemish to a person.” 


The Gemara presents another derivation: The school of Rabbi 
Hiyya taught that the verse states with regard to conspiring wit- 
nesses: “And your eye shall not pity; a life for a life, an eye for an 
eye, a tooth for a tooth, a hand for a hand, a foot for a foot” (Deuter- 
onomy 19:21). This teaches that the witnesses pay compensation 
with that which is given from hand to hand. And what type of 
compensation is that? Monetary restitution. The Gemara chal- 
lenges: But if that is so, is the phrase: “A foot for a foot” (Deuter- 
onomy 19:21), also like that, i.e., is it teaching that the witnesses 
pay compensation with an item passed from foot to foot? 


The Sages say: The rabbis of the school of Rabbi Hiyya are inter- 
preting a superfluous phrase in the verse. Now, itis written: “And 

you shall do to him as he purposed to do to his brother” (Deuter- 
onomy 19:19). If it enters your mind to say that the verse means 

this literally, why do I need the Torah to specify: “A hand for 

a hand” (Deuteronomy 19:21)? The punishment will be whatever 
he purported to do to his brother. Learn from the extra phrase 

that the punishment is monetary restitution. If so, why do I need 

the phrase: “A foot for a foot” (Deuteronomy 19:21)? Since it is 

written: “A hand for a hand,’ the Merciful One also wrote in the 

Torah: “A foot for a foot.” 


The Gemara presents another derivation: Abaye says that this 
principle is derived from that which was taught by the school of 
Hizkiyya, as the school of Hizkiyya taught that the Torah states: 
“An eye for an eye” (Exodus 21:24), and: “A life for a life” (Exodus 
21:23), but not an eye and a life for an eye. And if it enters your 
mind to say that the verse means this literally, there could be times 
when you find a case where both an eye and a life are taken for an 
eye, i.e., when the one who caused the damage is so weak that as 
the court blinds his eye, his soul departs from his body. 


The Gemara objects: And what is the difficulty? Perhaps we evalu- 
ate the physical condition of the guilty party; ifhe can withstand 

this punishment, then we do blind his eye; ifhe cannot withstand 

this punishment, then we do not do so and he goes unpunished. 
And if we evaluate him and determine that he can withstand this 

punishment, and we do so to him and blind his eye, and yet his 

soul departs his body as a result, ifhe dies, he will die. Didn’t we 

learn in a mishna with regard to lashes (Makkot 22b): If one was 

sentenced to be flogged, and the court evaluated him and deter- 
mined that he could withstand a certain number of lashes, and he 

dies at the hand" of the officer tasked with administering the lashes, 
then the officer is exempt, even though the one who was flogged 

was not sentenced to the death penalty? Therefore, the Gemara 

does not accept the derivation of Abaye. 


HALAKHA 


And he dies at the hand, etc. — "131 it nna ma: If an officer 
of the court carried out a punishment of flogging according 


party could withstand, and the guilty party died, the officer 
is exempt from liability for his death (Rambam Sefer Shofetim, 


to the number of lashes that the court determined the guilty — Hilkhot Sanhedrin 16:12). 
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The Gemara presents another derivation: Rav Zevid said in the 
name of Rabba that the verse states: “A wound for a wound” 
(Exodus 21:25), to teach that one who injures another must pay 
compensation for pain, even in a case where he pays compensation 
for damage. And if it enters your mind that the phrase: “An eye 
for an eye” (Exodus 21:24), refers to the removal of an actual eye 
from the one who injured the other, then just as it is so that the 
injured party has pain from the loss of his eye, the one who caused 
him injury also has pain when the court removes his eye; why then 
does the Torah require that he pay compensation for pain as well? 


The Gemara objects: And what is the difficulty? Perhaps there is 
a person who is delicate,’ so he has more pain, and there is a 
person who is not delicate, so he does not have the same amount 
of pain. Therefore, even if the court actually removes an eye for an 
eye, the one who caused the injury might still need to compensate 
the injured party for pain. What is the practical difference when 
the Torah states: “A wound for a wound” (Exodus 21:25)? It renders 
the one who caused the injury liable to give the injured party 
compensation for the difference between them in pain tolerance. 
Therefore, the Gemara does not accept the derivation of Rav Zevid. 


The Gemara presents another derivation: Rav Pappa said in the 
name of Rava that concerning one who was injured by another, 
who must pay for damage, the verse states: “If he rises again, and 
walks outside upon his staff, then he that struck him shall be 
absolved; only he shall pay for his loss of livelihood, and shall cause 
him to be thoroughly healed” (Exodus 21:19), which teaches that 
one who injures another must pay compensation for medical costs 
even in a case where he pays compensation for damage. And if it 
enters your mind that the phrase: “An eye for an eye” (Exodus 
21:24), is referring to an actual eye, then just as it is so that the 
injured party needs healing, the one who caused him the injury 
also needs healing after the court removes his eye; why, then, 
does the Torah require that he pay compensation for medical 
costs as well? 


The Gemara objects: What is the difficulty? Perhaps there is one 
whose flesh heals quickly,’ and there is another whose flesh does 
not heal quickly. Therefore, even if the court actually removes an 
eye for an eye, the one who caused the injury might still need to 
compensate the injured party for medical costs. What is the practi- 
cal difference when the Torah states: “And shall cause him to be 
thoroughly healed” (Exodus 21:19)? It renders the one who caused 
the injury liable to give the injured party compensation for the 
difference between their respective medical costs. 


The Gemara presents another derivation: Rav Ashi said that the 
fact that one who injures another pays monetary restitution is 
derived from a verbal analogy of the word “for,” as written with 
regard to injuries caused to people from the word “for,” as written 
with regard to an ox that gored another ox. It is written here: “An 
eye for an eye” (Exodus 21:24), and it is written there, with regard 
to a forewarned ox that gored the ox of another: “He shall pay an 
ox for an ox” (Exodus 21:36). Just as there, the verse does not 
mean that the owner pays compensation with an actual ox, but 
rather pays monetary restitution, so too here, one who injures 
another pays monetary restitution. 


The Gemara asks: What did you see that led you to derive the 
halakha from a verbal analogy of the word “for” as stated in the 
verse with regard to injuries to a person from the word “for” as 
stated with regard to an ox? Let us learn a verbal analogy of the 
word “for” as stated in the verse with regard to injuries to a person 
from the word “for” as stated with regard to a person, as it is writ- 
ten about one who kills another: 
(Exodus 21:23). Just as there, the court punishes the guilty party 
by taking his actual life, so too here, why not say that the court 
should take his actual eye? 


“You shall give a life for a life” 


BACKGROUND 

A person who is delicate, etc. — ^3) 73519t WK: The sensa- 
tion of pain and sensitivity to pain are not the same for all 
people. Some people have a low threshold for pain, and 
suffer greatly from injuries that other people would scarcely 
notice. This is primarily a physiological difference, based on 
nerve sensitivity. Psychologically, some people adapt to pain 
and can function normally despite it, while other people, 
whom the Gemara describes as delicate, are debilitated by 
any physical pain. Since the indemnity for pain is based on 
the subjective pain suffered by the injured party, there can be 
vast differences between the amount of compensation from 
one person to the next. 


One whose flesh heals quickly — x» mwa ppt: The time 
it takes for a wound to heal varies from person to person. 
Some people suffer from illnesses, such as diabetes, that 
cause wounds to heal more slowly. The healing process also 
depends on the various mechanisms and components of 
blood coagulation, which make recovery slower or faster for 
different people. 
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BACKGROUND 
A certain donkey that severed the hand of a child - xin 
PT NT poPT Nan: Even though donkeys are not carni- 
vores and are not usually predatory animals, they occasion- 
ally bite out of self-defense or agitation. A donkey's jaws 
and teeth are extremely strong, and its bite can break bones 
or even sever a person's hand. 


PERSONALITIES 

Rav Pappa bar Shmuel — yin 32 895 27: Rav Pappa bar 
Shmuel was a judge in Pumbedita who instituted several 
ordinances, including one that established that people 
should use a specific type of measure for measuring liq- 
uids. He was a disciple of Rav Hisda and Rav Sheshet and a 
contemporary of Rava, who disputed many of his rulings. 
He also originated a number of aggadic interpretations. 
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KIIVIT 


The Sages say in response: The halakha concerning damages is 
derived from a verse concerning damages, and the halakha con- 
cerning damages is not derived from a verse concerning death. 
The Gemara objects: On the contrary, say that the halakha con- 
cerning a person is derived from a verse concerning a person, 
and the halakha concerning a person is not derived from a verse 
concerning animals. 


Rather, Rav Ashi retracted his original statement and said a dif- 
ferent derivation: The halakha is derived from a verbal analogy 
of the word “for” as written with regard to injuries from the word 


“for” as written with regard to a man who rapes a woman, who must 
3 


pay monetary compensation. The verse states: “Then the man that 
lay with her shall give to the girl’s father fifty shekels of silver, and 
she shall be his wife, for he has afflicted her; he may not send her 
away all his days” (Deuteronomy 22:29). Based on this verbal 
analogy, the halakha concerning a person is derived from a verse 
concerning a person, and the halakha concerning damages is 
derived from a verse concerning damages. 


§ Itis taught in a baraita that Rabbi Eliezer says: The verse that 
states: “An eye for an eye” (Exodus 21:24), is referring to an actual 
eye. The Gemara asks: Can it enter your mind that the verse is 
referring to an actual eye? Doesn’t Rabbi Eliezer understand the 
verse like all these tanna’im, who explained that this verse is 
referring to monetary payment? 


Rabba said in response: Rabbi Eliezer means to say that the court 
does not appraise the injured party as a slave to assess the com- 
pensation for the injury. Abaye said to Rabba: Rather, like whom 
does the court appraise the injured party? If you say that the court 
appraises him like a freeman, does a freeman have monetary 
value? Rather, Rav Ashi said: Rabbi Eliezer means to say that the 
court does not appraise the injured party as if he were going to 
be sold as a slave, but rather, they appraise the one who caused 
him damage." The court appraises how much the latter’s value 
would be reduced were he to sustain the same injury he caused to 
the injured party, and he pays this amount as indemnity. 


§ The Gemara relates: There was a certain donkey that severed 
the hand of a child.” The case came before Rav Pappa bar 
Shmuel.’ He said to the officers of the court: Go appraise the 
four types of indemnity for the child.’ Rava said to him: But 
didn’t we learn in the mishna that there are five types of indem- 
nity? Rav Pappa bar Shmuel said to him: I was saying to include 
the indemnities the responsible party is liable to pay other than 
damage. Abaye said to him: But was this not a donkey that 
caused this injury, and the owner of a donkey that causes injury 
pays only for the damage? Rav Pappa bar Shmuel said to the 
officers of the court: Go appraise for the child the value of 
his damage. They said to him: But doesn’t the child need to be 
appraised as a slave?" He said to them: Go appraise him as 
a slave. 


NOTES 


But rather the one who caused damage - pa Kby: Rav 
Ashi understands Rabbi Eliezer's opinion to be that the payment 
required of one who causes injury is not defined as compensa- 
tion, but rather as ransom. This is similar to the concept stated 
in the baraita: But you do take ransom for one who severed 
another's extremities (83b). In essence, one who injures another 
should have the same injury inflicted upon him. According to 
Rabbi Eliezer the Torah dictates that the guilty party pay a ran- 
som to eliminate this obligation, the value of which is measured 
according to his estimated value in the slave market, rather than 
the value of the injured party. 


Appraise the four types of indemnity for the child - miw 
DST WIN mh: The commentaries write that Rav Pappa bar 
Shmuel initially thought that the injury had been caused by a 
person, and therefore requested that the types of indemnity 
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be assessed. Afterward, he was informed that the injury had 
been caused by an animal. Rav Pappa bar Shmuel was certainly 
familiar with the straightforward halakha that the owner of an 
animal that causes damage pays compensation only for dam- 
age, and does not pay the other types of indemnity. 


But doesn't he need to be appraised as a slave - X73 X7) 
mamony sya: At first glance, this question is surprising. How 
else did the officers of the court understand Rav Pappa bar 
Shmuel’s directive to appraise the child? Some answer that 
they were alluding to an opinion of Rava, which the Gemara 
subsequently mentions, that any payment appraised according 
to one’s value as a slave is not collected by courts in Babylonia. 
Rav Pappa bar Shmuel responded that he does not agree with 
that opinion of Rava, and that they should appraise the child 
and collect the payment. 
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The father of the child said to them: I do not want my child 
to be appraised as a slave, because this matter would demean 
him. They said to the father: But you are acting to the detri- 
ment of the child, as he will not receive compensation for his 
injury. He said to them: When he matures, I will appease him 
with my own money, rather than see him demeaned now. 


The Gemara relates another incident: There was a certain ox 
that chewed [da‘alas]' the hand of a child, injuring him. The 
case came before Rava. He said to the officers of the court: 
Go appraise him as a slave. They said to Rava: But wasn’t 
it you, Master, who said: With regard to anyone who is 
appraised as a slave" in order to determine the amount of a 
monetary penalty, that penalty is not collected by courts in 
Babylonia? Rava said to them: It is not necessary to appraise 
his value in order to force the guilty party to pay restitution, 
but it is nevertheless necessary to determine his value. This is 
because if the injured party seizes" property from the one 
who caused him injury, and that property is equal in value to 
what the payment should be, the court will not compel him 
to return it. 


The Gemara notes: Rava conforms to his standard line of 
reasoning, as Rava says: Compensation for damage to an ox 
caused by an ox and for damage to an ox caused by a person 
is collected by courts in Babylonia, but compensation for 
damage to a person caused by a person and for damage 
to a person caused by an ox is not collected by courts in 
Babylonia. 


The Gemara clarifies: What is different about compensation for 
damage to a person caused by a person and for damage to a 
person caused by an ox, that it is not collected in Babylonia? If 
you say that we require ordained judges to collect damages, 
and there are not any ordained judges in Babylonia, then so too, 
in a case of damage caused by an ox to an ox, and damage 
caused by a person to an ox, 


NOTES 


Because if the injured party seizes — DOM K7: Rava 
instructed the officers of the court to assess the amount of 
the payment at that time, so that if the injured party were 
to seize property from the owner of the ox in the future, the 
court would know whether or not he would be permitted 
to keep what he seized (Rashi). The Rosh finds it difficult that 


Perek VIII 
Daf 84 Amud b 


Rava would order an appraisal simply to prepare for such 
a scenario. He cites a version of the text that reads: If the 
injured party had seized, i.e., if he already happened to have 
property in his possession belonging to the one who injured 
him, then Rava would order the appraisal. Others interpret 
Rava's statement this way as well (Shita Mekubbetzet). 


nea) ya roby” say that we require ordained judges [elohim] and there are 
not" any ordained judges in Babylonia. 


We require ordained judges and there are not - wiy 
xa) 1a: In Exodus, chapters 21-22, where most civil laws 
are detailed, the judges of the court are referred to several 
times as “elohim” (see Exodus 21:6, 22:8). The Sages under- 
stood from this that only ordained judges, who are called 
“elohim; can rule in certain types of court cases. This ordina- 
tion is rooted in the authority to judge that God granted to 


NOTES 


Moses, who then transferred the authority to other sages. 
These sages then ordained their students, passing on this 
special authority. Sages who did not receive this ordination, 
including the talmudic Sages of Babylonia and all sages 
from then until this day, do not have this authority, even if 
they are great scholars. They may rule only in limited types 
of court cases. 


LANGUAGE 


Chewed [alas] - Dox: The root of this word, alas, is the same 
as that of /a’‘as, the Hebrew word for chewed, with the first two 
letters exchanged through metathesis. Another example of this 
phenomenon is keves and kesev, both of which are Hebrew words 
for sheep. This is a common linguistic phenomenon. 


HALAKHA 
Anyone who is appraised as a slave - ta y> Div bs: Any pun- 
ishment that requires the court to appraise someone's value as a 
slave is not collected in the present. Therefore, if one person injured 
another, the court does not require him to pay the monetary value 
of the damage (Rambam Sefer Shofetim, Hilkhot Sanhedrin 5:10; 
Shulhan Arukh, Hoshen Mishpat 1:5). 


Because if the injured party seizes — Dam x7: Although any 
payment that is appraised according to someone's value as a 
slave is not collected by courts in the present, if the injured party 
seized property equal in value to the cost of the damage from 
the one who caused him injury, the court does not appropriate 
it from him. The Rema, citing the Rosh, writes that if the injured 
party says: Appraise the damage so that | will know how much 
property | can seize, the court should not perform the appraisal. 
Only if the injured party had already seized property does the court 
appraise how much he may keep (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 5:17; Shulhan Arukh, Hoshen Mishpat 1:5). 
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NOTES 

We perform the agency - j274y XP mmmh: 
In other words, just as one can authorize his agent to 
act on his behalf, the ordained judges of Eretz Yisrael 
authorized non-ordained judges to rule in certain types 
of cases. Based on this, contemporary judges may 
assess damage, medical costs, and loss of livelihood; 
they may collect the principal of a stolen item from 
a thief; and they may rule in cases of bailees, indirect 
damage, slander, among others (Rabbeinu Hananel). 


Just as we do with regard to the halakhot of 
admissions and loans — mbm DICTA MITTA: 
Admissions are those cases in which one admits to 
a debt owed to another (Rashi). The first mishna of 
tractate Sanhedrin states that even non-ordained 
judges can rule in these cases. The ordained judges 
granted them the authority to do so to ensure a proper 
functioning of society, since if it were difficult to find a 
court to resolve such disputes, people would refrain 
from lending money. As an extension of this authority, 
rabbinic courts may rule with regard to any matters that 
serve a public need, even in the present. 


To a person by a person, etc. - 3) O1K4 DIN: The 
Gemara in tractate Sanhedrin (2b) teaches that cases of 
heft and injury require three ordained judges, unlike 
cases of admissions and loans, which may be ruled on 
by non-ordained judges. 
Tosafot ask: Aren't there many incidents in the 
Gemara in which the courts judged cases of theft? 
They suggest several answers. Some say that those 
were cases where one whose item was stolen seized 
property from the thief, or when two parties traveled to 
Eretz Yisrael to present the case before ordained judges. 
Others say that common cases of theft may be judged 
by non-ordained judges and that only cases of theft 
hat also involve physical injury must be judged by 
ordained judges. 
Other commentaries explain that if the two parties 
voluntarily accept the authority of the judges of their 
area, then that court may rule in a wider range of cases. 
The Ramban writes that in the present, when there 
are no ordained judges, courts are considered as agents 
of the original ordained judges and consequently have 
the authority to rule on any matter that benefits society. 


In matters where the ruling is clear to us - D772 
mya to: Since the principles of civil law are well known, 
the courts of Babylonia need only execute the judg- 
ment, not determine the halakha. They are considered 
to be agents of the courts in Eretz Yisrael, fulfilling the 
instructions of the ordained judges. 


In matters where the ruling is not clear to us - 72 
mya P op Nb: In cases concerning admissions and 
loans, the court needs only to determine the facts; once 
the court establishes that one owes money to another, 
he is liable to pay it. By contrast, in cases concerning 
damages, as well as in many other areas of halakha, 
the court has to determine the cost of the damage. 
This requires a judgment beyond the straightforward 
determination of liability, and non-ordained judges do 
not have the authority to issue such rulings. 


In cases of a penalty, we do not perform, etc. - XDpa 
nD yTy xb: A penalty is a fixed obligation imposed 
upon one who caused damage, beyond the cost of the 
actual damage. This is not an ordinance for the sake of 
maintaining a civil society, but rather a Torah-mandated 
punishment for a sin. These punishments are outside 
the jurisdiction of non-ordained judges; likewise, they 
may not administer physical punishments for criminal 
offenses. 
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Rather, what is different about damage to an ox caused by an 
ox and damage to an ox caused by a man, so that Babylonian 
judges can rule in these cases even though they are not ordained? 
The difference is that we, the judges of Babylonia, perform the 
agency™ of the judges of Eretz Yisrael, just as we do with regard 
to the halakhot of admissions and loans," as we are permitted to 
rule in those cases as agents of the ordained judges in Eretz Yisrael. 
If so, then in cases of damage caused to a person by a person™ 
and cases of damage caused to a person by an ox as well, why 
not say that the judges of Babylonia perform the agency of 
the judges of Eretz Yisrael, just as it is with regard to the halakhot 
of admissions and loans? 


The Sages state, with regard to the distinction: When we, the 
judges of Babylonia, perform the agency of the judges of Eretz 
Yisrael, we do so in matters where the ruling is clear to us;" but 
in matters where the ruling is not clear to us," such as in the 
case of an injury to a person, which requires an appraisal, we do 
not perform the agency of the judges of Eretz Yisrael. 


The Sages state an objection: In cases of damage caused to an ox 
by an ox, and damage caused to an ox by a man, cases that we 
do judge in Babylonia, the ruling is also not clear to us, as the 
damage must be appraised. Rather, how is the judgment assessed 
in those cases? We say: Go out and see how much an ox is 
sold for in the marketplace, and thereby assess the value of the 
damages, without a detailed appraisal. If so, in the case of damage 
caused to a person by a person, and damage caused to a person 
by an ox, say too: Go out and see how a slave is sold in the 
slave market. Why, then, are these latter cases not judged in 
Babylonia? 


And furthermore, in the case of payment of double the principal 
incurred by a thief, and in the case of the fourfold or fivefold 
payment incurred by a thief who stole a sheep or ox and then 
slaughtered or sold the animal, where the payments are fixed and 
there is no need for an appraisal, we should perform the agency 
of the judges of Eretz Yisrael. 


The Sages state, with regard to the distinction: When we perform 
the agency of the judges of Eretz Yisrael, we do so only in cases 
where the guilty party pays monetary restitution for a loss he 
caused. But in cases of a penalty, such as the double, fourfold, or 
fivefold payments of a thief, we do not perform" the agency of 
the judges of Eretz Yisrael. 


We perform the agency — }2*t4y xP mmmh: Contemporary 
rabbinic courts may not assess penalties; they may judge only 


HALAKHA 


Sefer Shofetim, Hilkhot Sanhedrin 5:9; Shulhan Arukh, Hoshen 
Mishpat 1:1-5). 


cases that involve monetary loss. These include cases concerning 


admissions and loans, marriage contracts, inheritances, one who 
damages another's property, theft and robbery, indirect damage, 
those who inform on Jews to the gentile authorities, and conspir- 
ing witnesses. Cases that are uncommon, even if they involve a 
monetary loss, e.g., that of an animal that injures another animal 
or a person, are also not judged in modern times. Payments that 
are not compensation for monetary loss, e.g., double payment 
or theft or compensation for humiliation, are also not assessed 


by courts today. 


appeases the opposing litigant. 
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Although the court does not assess penalties, it nevertheless 
has the authority to excommunicate the guilty party until he 


The Rema writes that these limitations apply only to penal- 
ies mandated by Torah law. Today's courts may assess penalties 
hat the Sages instituted for the benefit of society (Rambam 


To a person by a person — D1K4 DIN: Because the court assesses 
compensation for an injury based on the injured party's value as a 
slave, and Babylonian courts did not have the authority to conduct 
this appraisal, contemporary rabbinic courts may not rule in cases 
of personal injury. Additionally, today’s courts do not have the 
authority to assess compensation for pain and humiliation. By 
contrast, medical costs and loss of livelihood are monetary losses, 
so courts today may assess compensation for them. The Rema, 
citing the Rosh, maintains that medical costs and loss of livelihood 
are also not assessed in modern times. 

Despite this, the custom is that rabbinic courts force anyone 
who causes damage to another to appease the injured party, 
under threat of excommunication. The judges set the amount 
of compensation as they see fit (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 5:10, 17; Shulhan Arukh, Hoshen Mishpat 1:2, 5). 
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The Gemara asks: In cases of damage caused to a person by 
a person, where the liable party pays monetary restitution, 
should we perform the agency of the judges of Eretz Yisrael? 
The Gemara answers: When we perform the agency of the 
judges of Eretz Yisrael, we do so only in cases that are com- 
mon. Therefore, in cases of damage caused to a person by a 
person, cases that are uncommon, we do not perform the 
agency of the judges of Eretz Yisrael. 


The Gemara challenges: But accordingly, for indemnities paid 
to a woman for humiliation and degradation’ after being 
raped or seduced, a case that is common," we should perform 
the agency of the judges of Eretz Yisrael. The Sages say in 
response: Indeed, we do collect compensation for humiliation 
and degradation in Babylonia, as Rav Pappa collected four 
hundred dinars as compensation for humiliation when he 
judged these cases. The Gemara questions this explanation: But 
the other Sages do not agree with that ruling of Rav Pappa, as 
Rav Hisda sent this question to Rav Nahman, asking if he 
should collect compensation for humiliation and degradation, 
and Rav Nahman sent him the following reply: Hisda, Hisda, 
do you collect a penalty in Babylonia? 


Rather, explain the distinction this way: When we perform 
the agency of the judges of Eretz Yisrael, we do so only in a 
matter that is common and involves, i.e., the payment is for, 
a monetary loss. But in a matter that is common but does 
not involve a monetary loss, or in an uncommon matter 
which does involve a monetary loss, we do not perform the 
agency of the judges of Eretz Yisrael. Therefore, in a case of an 
injury caused to a person by a person, even though it involves 
a monetary loss, since it is uncommon, we do not perform 
the agency of the judges of Eretz Yisrael. In a case of humilia- 
tion, even though it is common, since it does not involve a 
monetary loss, we do not perform the agency of the judges 
of Eretz Yisrael. 


The Gemara challenges the halakha itself: But is it in fact 
the case that the courts in Babylonia collect restitution for 
damage caused to an ox by an ox? But doesn’t Rava say: If an 
ox caused damage, the courts in Babylonia do not collect 
the compensation. The Gemara clarifies: To whom did the ox 
cause damage? If we say that it damaged a person, why did 
Rava specifically state his halakha in a case where there is an 
ox that damaged a person? Even in a case of a person who 
damaged a person, which is more common, the court does 
not collect the compensation in Babylonia. Rather, it is 
obvious that Rava meant that the ox damaged an ox. And 
Rava teaches: The court does not collect the compensation 
in Babylonia. 


The Sages say in response: There, Rava stated his ruling with 
regard to an innocuous ox, i.e., an ox that was not forewarned, 
whose owner pays for the damage as a penalty; and penalties 
are not collected in Babylonia. Here, Rava states his ruling 
with regard to a forewarned ox, and payment for damage it 
causes is not a penalty, but rather serves as compensation. 
The Gemara challenges: But doesn’t Rava say: There are no 
forewarned oxen in Babylonia, as an ox can be forewarned 
only by ordained judges? The Sages say in response: This is a 
case where an ox was forewarned there, in Eretz Yisrael, and 
then its owners brought it here, to Babylonia. 


Humiliation and degradation after being raped or seduced, 
a case that is common - maw 0351 nwia: The Sma explains 
that although rape was certainly not common, the fact that no 
assessment is required to determine the amount of compensation, 


NOTES 
as the amount is stated clearly in the verse (Deuteronomy 22:29), 
renders compensation for humiliation and degradation in the case 
of rape as equivalent to a common matter with regard to the issue 
of whether non-ordained judges can issue a ruling concerning it. 


BACKGROUND 

Humiliation and degradation - 0351 nwia: A man 
who rapes an unmarried girl who is between three 
and twelve-and-a-half years of age is obligated by 
Torah law to marry her, if she and her father so desire, 
and he may not divorce her without her consent. He 
is also required to pay a fine for the rape, and to pay 
damages according to the halakhot of personal injury 
(Deuteronomy 22:29). The sum of the payment for 
humiliation is evaluated in accordance with the social 
standing of both the person who suffered the humili- 
ation and the one who caused it. Payment is required 
for humiliation even if no physical injury was inflicted. 
The requirement for this payment is based on the verse 
in Deuteronomy 25:11, which establishes payment for 
humiliation when there is no damage. An additional 
category of reimbursement that a man must pay if he 
seduces or rapes a girl is degradation. This is appraised 
according to the reduction in the girl's value caused 
by the loss of her virginity, if she were to be sold as a 
Hebrew maidservant. 
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HALAKHA 

With regard to Eating and Trampling, etc. - ^3) ban wa: 
The halakha of a forewarned ox is not practiced today, and 
therefore the owner of an animal that caused damage in the 
category of Goring is not held liable. The owner of an animal 
that caused damage in the category of Eating or Trampling, 
both of which are common types of damage for which the 
animal is considered forewarned from the outset, is held 
liable in the present day. The Shakh, citing the Maharshal, 
writes that one who caused damage in the category of Fire 
or Pit is also held liable nowadays (Rambam Sefer Shofetim, 
Hilkhot Sanhedrin 5:1; Shulhan Arukh, Hoshen Mishpat 1:3). 


NOTES 

With regard to Eating and Trampling, which are fore- 
warned from the outset — 113) jnbomma pyaar ben wa: 
Eating and Trampling are categories of damage that are 
caused by an animal engaging in its typical behavior. The 
mishna establishes earlier in this tractate, on 17a and 19b, 
that an animal is always considered forewarned with regard 
to these categories of damage. 
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The Gemara objects: But this is an uncommon matter, as fore- 
warned oxen are not frequently transported from Eretz Yisrael 
to Babylonia. And with regard to an uncommon matter, did 
you not say that we do not perform the agency of the judges 
of Eretz Yisrael? The Gemara answers: This is a case where the 
Rabbis from there, i.e., Eretz Yisrael, who are ordained, came 
and declared this ox forewarned, here, i.e., in Babylonia. The 
Gemara challenges this interpretation: Ultimately, this is an 
uncommon matter, and you say that with regard to an uncom- 
mon matter that we do not perform the agency of the judges 
of Eretz Yisrael. 


Rather, explain that when Rava says that courts in Babylonia 
collect restitution for damage caused by an ox, he means with 
regard to damage in the categories of Eating and Trampling," 
which are forewarned from the outset." All agree that since 
these are common forms of damage and involve monetary loss, 
the judges of Babylonia perform the agency of the judges of 
Eretz Yisrael and collect compensation for the damage. 


§ The Gemara returns to its discussion of the mishna, which 
states: How is payment for pain assessed? If one burned another 
with a skewer or with a hot nail, or even if he burned him on 
his fingernail, where he would not cause a bruise that would 
affect the victim’s value on the slave market, the court evaluates 
how much money a person with a similar threshold for pain 
as the victim is willing to take in order to be made to suffer in 
this way. The Gemara comments: This teaches that even when 
the pain is not in a place that causes damage to the injured 
party, the one who caused the injury must pay compensation. 
The Gemara asks: Who is the tanna who taught this statement? 
Rava said: This is the opinion of ben Azzai, as it is taught in a 
baraita: With regard to the verse: “Keviyya for keviyya, a wound 
for a wound, habura for habura” (Exodus 21:25), Rabbi Yehuda 
HaNasi says: A burn [keviyya] is the first term stated in the 
verse, and ben Azzai says: A bruise [habura] is the first term 
stated in the verse. 


The Gemara explains the baraita: Ben Azzai certainly agrees that 
the first term in the verse, “keviyya,’ means a burn. With regard 
to what do they disagree? Rabbi Yehuda HaNasi holds that 
“keviyya” indicates an injury with no bruise, and that one would 
be liable to pay for injuring another even in that manner; there- 
fore, when the Merciful One writes in the Torah: “Habura,” it 
is to reveal about the meaning of “keviyya” that ifthe burn also 
has a bruise, then yes, the one who caused the injury must pay 
compensation for pain; but if the burn has no bruise, then no, 
the one who caused the injury does not pay compensation for 
pain alone. 


And ben Azzai holds that “keviyya” indicates a burn that also 
has a bruise, and that one would be liable to pay for injuring 
another only in that manner; therefore, when the Merciful One 
writes in the Torah: “Habura,’ it is to reveal about the meaning 
of “keviyya” that even ifit is a burn with no bruise, the one who 
caused the injury must pay compensation for pain alone, even 
though there is no damage. 


Rav Pappa objects to Rava’s explanation of the baraita: On 
the contrary, the opposite stands to reason, as Rabbi Yehuda 
HaNasi says: A burn [keviyya] is the first term stated in the 
verse, since he holds that “keviyya” indicates a burn that also 
has a bruise, and one would be liable to pay for injuring another 
only in that manner. Therefore, when the Merciful One writes 
in the Torah: “Habura,’ it is to reveal about the meaning of 
“keviyya” that even if it is a burn with no bruise, the one who 
caused the injury must pay compensation for pain alone, even 
though there is no damage. 
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mna TNI TNAN :VW2iK NY jI Rav Pappa continues: And ben Azzai says that a bruise [habura] 
yawn man aa ma — "IND" aD is the first term stated in the verse, as he holds that “keviyya” indi- 
aby mbsb PANAD” KINNI 203 cates an injury with no bruise, and that one would be liable to pay 
w A ee ca fe nce anaes for injuring another even in that manner. Therefore, when the 
SPS ES EEN a Merciful One writes in the Torah: “Habura, it is to reveal about 
P12? IPDAN Ary) = xb the meaning of “keviyya” that if the burn also has a bruise, then 
yes, the one who caused the injury must pay compensation for pain; 
but if the burn has no bruise, then no, the one who caused the 
injury does not pay compensation for pain alone. And according 
to this explanation, the statements of Rabbi Yehuda HaNasi and 
ben Azzai with regard to the meaning of the terms in the verse are 
based on their final understanding of the verse. The term: The first 
term stated, is referring to the understanding of the first term after 
the second term has been written, not what the understanding of 
the first term would have been if not for the addition of the second 
term. According to the explanation of Rav Pappa, the mishna here 

is in accordance with the opinion of Rabbi Yehuda HaNasi. 


MNT pa -ma Kaby biT 11% The Gemara offers another explanation of the dispute between 
own man 7a mt pa manna Rabbi Yehuda HaNasi and ben Azzai: Alternatively, everyone 
E T T men agrees is that “keviyya” indicates an injury whether there is a 


KIM 
=: bruise or whether there is not a bruise. And here, 


Perek VIII 
Daf 85 Amuda 


pban ma mM DPT V Shea Rabbi Yehuda HaNasi and ben Azzai disagree over whether the 
hermeneutical principle of a generalization and a detail is applied 
with regard to a generalization and a detail that are distant 
from each other. When a generalization is followed by a detail, the 
halakha applies only in the case specified in the detail. The verse 
states: “Keviyya for keviyya, a wound for a wound, habura for habura’ 
(Exodus 21:25). The word “keviyya,’ as stated in the beginning of 
the verse, is a generalization that includes burns not accompanied 
by bruises as well as burns accompanied by bruises. “Habura,” as 
stated at the end of the verse, is a detail of a burn that is accompa- 
nied by a bruise. The Torah distances the detail, “habura,’ from the 
generalization, “keviyya,” by stating the halakha of: “A wound for a 
wound” between them. 


» 


1,0 Shea inis pT ps :12D%a1 Rabbi Yehuda HaNasi holds that since there is an intervening 
99) 033) S555 ini put aD KY phrase between the generalization and the detail, one does not 
Pas es ae sesame un derive the halakha from the verse concerning burns and bruises by 
employing the principle of a generalization and a detail. There- 
fore, the one who caused the injury is liable to pay compensation 
for pain in all cases of burns, even those that are not accompanied 
by bruises. And ben Azzai holds that one does derive the halakha 
from the verse concerning burns and bruises by employing the 
principle of a generalization and a detail, and therefore the one 
who caused the injury is liable to pay compensation for pain only 
if the burn is accompanied by a bruise. And if you would say: 
According to the opinion of Rabbi Yehuda HaNasi, why do I need 
the Torah to state the halakha of “habura for habura,’ as that is 
included as a subset of “keviyya”? The phrase mentioning “habura” 
is necessary to teach the halakha of additional money, i.e., in a case 
where someone caused a burn with a bruise, he pays additional 
compensation for the bruise beyond that for the burn. 


cath P mah oh “nya NB 
oy 


AY MA KYD DIN TAD [TWIN” § The mishna teaches: How is the payment for pain assessed? The 
DT PY Dipaa wy 13) rhinos court evaluates how much money a person with a similar thresh- 
j : old for pain as the victim is willing to take in order to be made to 
suffer in this way. The one who burned the victim must then pay 
this amount. The Gemara asks: How do we appraise pain in a case 
where the injured party also suffered personal injury? 


pow 
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NOTES 

His already severed hand - mywp7 iT: Most com- 
mentaries explain that the Gemara does not mean 
that his hand had already been severed, but rather 
that his hand is paralyzed and cannot be used for any 
work. Even though amputation may be the preferred 
course of action, the act of amputation is itself painful. 
It is explained in the Jerusalem Talmud that his hand 
is actually severed already, and the court evaluates 
how much he would accept to sever part of his arm. 


The Rabbis say, his loss of livelihood, etc. - 23m 
^D inaw Dx: The first tanna and the latter Rab- 
bis agree that the Torah juxtaposes the halakhot of 
medical costs and loss of livelihood. They disagree in 
the case of growths due to the injury; the first tanna 
holds that the one who caused the injury pays both 
indemnities, whereas the latter Rabbis hold that he 
pays neither. 


BACKGROUND 


His hand which is condemned by a written decree 
from the government to be severed - Anaya i? 
mab): In some countries, such as ancient Persia, the 
severing of a hand was a punishment stated in the 
law, and the hand would be severed by a sword or ax. 
This punishment is still in effect in certain countries in 
modern times. 


Drug - Ob: This may be referring to an anesthetic or 
sedative that would be administered before sever- 
ing the hand, to minimize the pain. The one being 
punished by the government could arrange this by 
petitioning the government or bribing those charged 
with carrying out the punishment. 


Bandage - 73: Wrapping a wound in a bandage pre- 
vents infection and protects the sensitive area from 
injury. A bandage that is too thick or too large may 
promote the growth of bacteria that thrive in low- 
oxygen environments. Additionally, a bandage that is 
too tight can restrict the flow of blood to the wound, 
thereby slowing the healing process. 


HALAKHA 


How mucha person would give, etc. — nyi DIK 7123 
^D) wo: To assess the compensation for pain of some- 
one who lost a limb the court evaluates how much he 
would pay, ifthe government decreed that he lose this 
limb, to have the verdict carried out without pain. 

The Rema, citing the Rosh, writes that if the injury 
caused only pain, e.g., a burn on his fingernail, then 
the court evaluates how much one would pay, if the 
government decreed that he must sustain this injury, 
to have the verdict carried out in a pain-free man- 
ner (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:10; 
Shulhan Arukh, Hoshen Mishpat 420:16). 


If growths appeared — omy ia by: If the court 
assessed how much time and money would be 
required for the injured party to recover, and the one 
who caused the injury paid the compensation for 
medical costs and loss of livelihood immediately, he 
does not need to add to this amount. If he agreed to 
pay the injured party's medical costs on an ongoing 
basis, and growths appeared due to the injury, or the 
wound reopened after it had partially healed, the one 
who caused the injury must continue to pay com- 
pensation for medical costs and loss of livelihood. If 
growths that were not due to the injury appeared, the 
one who caused the injury does not pay compensa- 
tion for medical costs or for loss of livelihood. This is 
in accordance with the unattributed opinion in the 
baraita (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
2:14, 19; Shulhan Arukh, Hoshen Mishpat 420:19). 
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Shmuel’s father says: The court evaluates how much money a 
person is willing to take to allow someone to sever his hand. The 
Gemara objects: Do you really mean to sever his hand? Wouldn't 
this evaluation be not just for pain, but to include all five types 
of indemnity? Moreover, are we dealing with fools, who would 
accept money to have their hands severed? The Gemara answers: 
Rather, the court evaluates how much money a person would 
accept to allow someone to sever his already severed hand," which 
is of no use. The Gemara objects: In the case of his severed hand 
also, there is not pain alone, but there is both pain and humilia- 
tion, because it is an embarrassing matter for him if someone 
were to take a part of his flesh to throw it to dogs. 


The Gemara answers: Rather, the court evaluates how much a 
person is willing to take to allow someone to sever his hand, 
which is already condemned by a written decree from the govern- 
ment to be severed,” changing the decree from having it severed by 
means of a drug," which is not accompanied by pain, to having it 
severed by means of a sword, which is accompanied by pain. The 
amount of money he would accept to have his hand severed by a 
sword instead of by the drug is his compensation. The Sages say 
in objection: Here too, one would not take money and cause 
himself pain in this way, so there is no indemnity to evaluate. 


The Gemara answers: Rather, the court evaluates how much a 
person would give" to have someone sever his hand, which is 
already condemned by a written decree from the government to 
be severed, changing the decree from having it be severed by means 
of a sword, which is accompanied by pain, to having it be severed 
by means ofa drug, which is not accompanied by pain. 


The Gemara objects: If this is the case, then this wording of the 
mishna: To take, is imprecise; it should have said: To give. Rav 
Huna, son of Rav Yehoshua, said: The mishna means that the 
court evaluates how much this one, the injured party, will take 
from that one, i.e., the one who caused the injury, based on what 
this man, the injured party, would have given to the government 
to have his hand severed by a drug rather than with a sword. 


§ The mishna teaches: Howis payment for medical costs assessed? 
If one struck another, then he is liable to heal him by paying for 
his medical costs. The Sages taught in a baraita (Tosefta 9:4): If 
growths appeared" on the injured area due to the injury, and the 
wound reopened, then the one who caused the injury is again 
liable to heal him by covering his medical costs, and is liable to 
give him the value of his loss of livelihood while he recovers from 
the reopened wound. But if the growths that appeared are not due 
to the injury, he is not liable to heal him by covering his medical 
costs, and he is not liable to give him the value of his loss of 
livelihood. 


The baraita continues: Rabbi Yehuda says that even if the growths 
appeared due to the injury, he is liable to heal him by covering 
his medical costs, but he is not liable to give him the value of 
his loss of livelihood. And the Rabbis say: The one who caused 
the injury is not liable at all, because the Torah states the halakhot 
of compensation for his loss of livelihood" and his medical costs 
together. This teaches that anyone who is liable to pay compen- 
sation for loss of livelihood is also liable to pay compensation for 
medical costs, and anyone who is not liable to pay compensation 
for loss of livelihood is also not liable to pay compensation for 
medical costs. 


The Gemara asks: With regard to what do they disagree? Rabba 
said: I found the Sages in the study hall of Rav when they were 
sitting and were stating an explanation: Here, Rabbi Yehuda and 
the Rabbis disagree about whether a wound may be wrapped in 
a bandage,’ i.e., whether one is permitted to bandage his wound to 
lessen the pain, at the risk of causing damaging side effects. 
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Rabba explains: The Rabbis, i.e., the first tanna in the baraita, hold 
that a wound may be wrapped in a bandage. Consequently, if the 
bandage causes side effects which lead the injured party to incur 
additional medical expenses, those expenses are considered to have 
resulted from the original injury. And Rabbi Yehuda holds that a 
wound may not be wrapped in a bandage. Therefore, with regard 
to medical costs, about which the verse repeated the obligation to 
pay them, by stating: “And shall cause him to be thoroughly healed 
[verappo yerappe]” (Exodus 21:19), the one who caused the injury 
is liable to pay compensation. But for loss of livelihood, about 
which the verse did not repeat the obligation to pay it, the one who 
caused the injury is not liable to pay compensation. 


Rabba continues: And I said to them that if Rabbi Yehuda were to 
hold that a wound may not be wrapped in a bandage, then the one 
who caused the injury should also not be liable to pay compensa- 
tion for medical costs, as he is not liable to compensate the injured 
party for damage resulting from his own irresponsible behavior. 
Rather, the disagreement is as follows: Everyone agrees that a 
wound may be wrapped in a bandage, but may not be wrapped in 
an excessive bandage." 


He explains the dispute: Rabbi Yehuda holds that since a wound 

may not be wrapped in an excessive bandage, then with regard to 

medical costs, about which the verse repeated the obligation to 

pay them, by stating: “Verappo yerappe” (Exodus 21:19), the one who 

caused the injury is liable to pay compensation. But for loss of 
livelihood, about which the verse did not repeat the obligation to 

pay, the one who caused the injury is not liable to pay compensa- 
tion. And the Rabbis, i.e., the first tanna in the baraita, hold: Since 

the verse repeated the obligation to pay compensation for medical 

costs, one is also liable to pay compensation for loss of livelihood, 
which is juxtaposed to the obligation to pay for medical costs, as 

the verse states: “Only he shall pay for the loss of his time, and shall 

cause him to be thoroughly healed.” 


The Gemara comments: And Rabbi Yehuda holds that even though 
medical costs and loss of livelihood are juxtaposed, the one who 
caused the injury is not liable to pay compensation for loss of liveli- 
hood in this case, because the Merciful One restricted it in the 
Torah, as the verse states: “Only he shall pay for his loss of livelihood, 
and shall cause him to be thoroughly healed” (Exodus 21:19). “Only” 
is a restricting term. And the Rabbis, who hold that one must pay 


for loss of livelihood in this case as well, hold that the word “only” 


is coming to exclude growths that were not due to the injury, with 
regard to which the one who caused the injury is exempt from 


liability. 


The Gemaraasks: And according to the opinion of the latter Rabbis 
in the baraita, who say: Anyone who is liable to pay compensation 
for loss of livelihood is liable to pay compensation for medical 
costs, and anyone who is not liable to pay compensation for loss 
of livelihood is not liable to pay compensation for medical costs, 
why do I need, i.e., how do I account for, the fact that the verse 
repeated the obligation to pay medical costs? The Gemara answers: 
Itis necessary for that which the school of Rabbi Yishmael taught. 
As it is taught in a baraita that the school of Rabbi Yishmael says: 
When the verse states: “And shall cause him to be thoroughly 
healed [verappo yerappe]” (Exodus 21:19), it is derived from here 
that permission is granted to a doctor to heal," and it is not 
considered to be an intervention counter to the will of God. 


HALAKHA 


Permission is granted to a doctor to heal - 
nina: The Torah granted doctors permission to heal people. 
Working as a doctor is considered a mitzva and is included in 


xa mw jm the obligation to save the life of one in danger. Even if another 
doctor is available, it is a mitzva for a doctor to make an effort 


to heal another (Shulhan Arukh, Yoreh De'a 336:1). 


necessary. 


plans, and 
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NOTES 


hat if God decreed 


then it is up to God to decide if th 
This concept is further discussed 


(Leviticus 26:11). 


Tosafot and the Rashba write 
his ruling from the double language of “verappo yerappe.’ 


forward meaning o 


An excessive bandage — MPI) 12%: The geonim, cited in the 
Shita Mekubbetzet, explain that this refers to a bandage that 
covers a larger area than is necessary. Rabbeinu Hananel 
explains that it refers to a bandage that is tighter than 


Permission is granted to a doctor to heal - xaid mJ 
mina: This is in contrast to a widespread opinion that peo- 
ple do not have permission to intervene with the Creator's 


hat a person should fall ill, 
at person should be healed. 
in Ramban's Commentary 


hat Rabbi Yishmael derives 


the verse is referring only 


rom injuries caused 


by other people, but the 


use of double language serves to include healing even from 
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HALAKHA 

One who violated his doctor's instructions — by yay 
at 737: If the injured party violated his doctor's instruc- 
tions and his ailment worsened as a result, the one who 
caused him injury is not liable for covering the medical 
costs associated with that deterioration (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 2:14, 19; Shulhan Arukh, Hoshen 
Mishpat 420:20). 


NOTES 


One who violated his doctor’s instructions — naty yay 
xai: Josafot explain that the injured party is not considered 
totally at fault, because even though the doctor prohibited 
eating honey, his suffering still results from the original 
injury. The baraita therefore says that one might have 
thought that the one who caused the injury should be 
liable to cover these medical costs as well, but the verse 
teaches otherwise. 


LANGUAGE 
Garguteni — 3373: Most scholars associate this word with 
the Greek yopyaéc, gurgathos, meaning net. The word 
may have been extended to describe growths of flesh 
around the wound that resemble netting. 
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§) The Sages taught in a baraita: From where is it derived that if 
growths appeared due to the injury, and the wound reopened, 
then the one who caused the injury is again liable to heal him by 
covering his medical costs, and is liable to give him the value of 
his loss of livelihood while he recovers from the reopened wound? 

The verse states: “And he shall cause him to be thoroughly healed” 
(Exodus 21:19). One might have thought that this is the halakha 

even if the growths were not due to the injury. Therefore, the 

verse states: “Only he shall pay for his loss of livelihood,” in order 

to exclude this case. This is in accordance with the opinion of the 

first tanna in the previous baraita. Rabbi Yosei bar Yehuda says: 

Even if the growths appeared due to the injury, the one who caused 

the injury is exempt, as it is stated: “Only.” 


There are those who say that Rabbi Yosei bar Yehuda says: Even if 
the growths appeared due to the injury, the one who caused the 
injury is completely exempt from paying compensation, both for 
medical costs and loss of livelihood. And this is in accordance 
with the opinion of the latter Rabbis in the previous baraita. And 
there are those who say that Rabbi Yosei bar Yehuda says: Even if 
the growths appeared due to the injury, the one who caused the 
injury is exempt from paying compensation for loss of livelihood, 
but is liable to pay compensation for medical costs. In accordance 
with whose opinion is this statement? It is in accordance with the 
opinion of his father, Rabbi Yehuda. 


The Gemara analyzes the statement of the baraita: The Master 
said: One might have thought that this is the halakha even if the 
growths were not due to the injury. Therefore, the verse states: 


“Only he shall pay for his loss of livelihood,” to teach that he is 


exempt in this case. The Gemara asks: Is there a need for the verse 
to teach that he is exempt in the case of growths that were not due 
to the injury? 


The Sages say: What did the baraita mean when it said that the 
growths were not due to the injury? As it is taught in a baraita: In 
the case of one who violated his doctor’s instructions" and ate 
honey or any type of sweet food, which the doctor had instructed 
him not to eat because of the fact that honey or any type of sweet 
foods are detrimental to the recovery from the injury;° and his 
injury developed garguteni;' one might have thought that the one 
who caused the injury should be liable to heal him by covering his 
medical costs. Therefore, the verse states: “Only,” to teach that he 
is exempt in this case. The Gemara asks: What is the meaning of 
garguteni? Abaye said: Necrosis. What is its remedy? Crystalline 
ice plant,” and wax, and wine dregs. 


BACKGROUND 


Honey or any type of sweet foods are detrimental to the 
injury - mab POR ap 2 by wat: Ingesting large quanti- 
ties of sweet foods can cause a rise in blood sugar, which in 
turn can delay the healing of injuries. In addition, poor circula- 
tion caused by the fatty deposits in the arteries can limit the 
amount of oxygen and healing nutrients that reach a wound. 
Nerve damage, or neuropathy, causes numbness in the feet that 
prevents open wounds from healing. Moreover, when blood 
sugar levels are high, the immune system cannot effectively do 
its job of clearing away dead and damaged tissue and building 
new skin cells. 


Crystalline ice plant - Kony: Certain plants known as ahal 
are indigenous to Eretz Yisrael. One of them, known as the 
common ice plant or Mesembryanthemum crystallinum L., is 
an annual plant that grows in the Sharon and Shefela regions 
of Eretz Yisrael, in rocks and walls that face the sea. The surface 
of these plants is covered in small translucent sacs that look 
like ice crystals, which give it the name ice plant. This plant 
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contains a noticeable amount of sodium carbonate and was 
used for laundering clothes and bathing. It can be used for 
medicinal purposes as a diuretic and for relieving some types 
of inflammation. 


Crystalline ice plant 
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§ The Gemara presents several halakhot concerning compensa- 
tion for medical costs: And if the one who caused the injury says 
to the injured party: I will heal you" myself, as I am a doctor; the 
injured party may say to him: You are to me as a predatory lion, 
in that I fear you and do not trust you to heal me. And if the one 
who caused the injury says to the injured party: I will bring a 
doctor who heals for no cost,’ so that I will not need to pay for 
your medical costs; the injured party may say to him: A doctor 
who heals for no cost is worth nothing. 


And if the one who caused the injury says to the injured party: I 
will bring you a doctor from a distant place," the injured party 
may say to him: A doctor from a distant place blinds the eye." 
A local doctor has an incentive to ensure that the patient fully heals, 
while a doctor from a distant place has no incentive to monitor 
the patient once he has received his fee. 


And if that one, the injured party, says to the one who caused him 
injury: Give the money to me" and I will take responsibility for 
healing myself; the one who caused him the injury may say to 
him: You will be negligent with yourself and you will take more 
from me than was originally necessary. And if the injured party 
says to the one who caused him injury: Settle a fixed sum for me 
to cover my medical costs, and I will take care of my own recovery; 
the one who caused him the injury may say to him: All the more 
so with this proposal is there a concern that you will be negligent 
with yourself, as you will wish to profit and you will not spend 
the money on your recovery, and people will call me: An ox that 
causes damage, because I caused an injury from which you did 
not recover. 


§ With regard to compensation for pain, medical costs, loss of 
livelihood, and humiliation, the Sages taught in a baraita: And 
all of these types of indemnity are paid" in a case where the 
one who caused injury must also pay compensation for damage. 
The Gemara asks: From where are these matters derived? Rav 
Zevid said in the name of Rava: The verse states: “A wound for 
a wound” (Exodus 21:25), to teach that the one who caused injury 
is liable to give compensation for pain in a case of damage. 


The Gemara asks: But isn’t this verse necessary to teach an 


additional halakha: 


HALAKHA 


| will heal you — tate Jw: If the one who caused the injury 
offered to heal the injured party himself, or claimed that he 
would bring a doctor who works for free, the court does not 
listen to him. Rather, he must hire an expert doctor to heal 
the injured party for a fee (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 2:18; Shulhan Arukh, Hoshen Mishpat 420:21). 


A doctor from a distant place - XM KDX: If the one who 
caused the injury said to the injured party: | will bring you a 
doctor from a distant place, the court does not listen to him 
(Shulhan Arukh, Hoshen Mishpat 420:22). 


A doctor from a distant place blinds the eye - XPT xoy 
pw KIY: The commentaries offer several explanations for 
this expression. Rashi explains that since the doctor's practice 
is far away and people in his area are unlikely to learn of the 
results of his treatment here, he is not concerned about the 
consequences of his treatment, even if the patient ends up 
blind. The Arukh explains that because the doctor needs to 
travel a great distance to reach the patient, the patient could 
go blind by the time he arrives. The Meiri further explains that 
the doctor's credentials are unknown, and he may be a fraud 
who blinds the world with his deception. 


NOTES 


Give the money to me, etc. - 131 rb b a: If the injured 
party said: Settle on an amount with me and pay it to me 
directly, and | will take responsibility for healing myself, the 
court does not listen to him. Rather, the one who caused him 
he injury pays him compensation on an ongoing basis, or 
settles on an amount for the entire recovery period and pays it 
hrough the court (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
2:17; Shulhan Arukh, Hoshen Mishpat 420:23). 


five types of indemnity for injuries. Depending on the type of 
injury in question, one who injures another pays all or some of 
hem (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:1, Shulhan 
Arukh, Hoshen Mishpat 420:3). 


And all of these are paid, etc. - 151 pabnwn tar The mishna 
could have been understood as teaching that for each of the 
five types of indemnity, it is paid when it is the only indemnity 
for which the guilty party is liable, but that in a case of injury 
that includes damage, only the indemnity for damage is paid. 
Although the mishna explicitly discusses indemnity for loss of 
livelihood in a case of damage, the baraita teaches that the 
other types of indemnity are also paid (Ra’avad). 


BACKGROUND 

A doctor who heals for no cost — 323 1397 KDX: Even today, 
doctors believe that there is value to the patient paying a 
fee for his care, for both physical and psychological ailments. 
This is because the fee causes the patient to take the doctor's 
orders more seriously and avoid anything that might cause his 
condition to deteriorate. Furthermore, for the doctor, knowing 
that he does not practice out of altruism can sometimes be 
an incentive to relate to the patient more seriously. The Rosh 
here notes the psychological component present, that if the 
patient does not have confidence in the abilities of the doctor, 
he will not heal as well. 
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Perek VIII 
Daf85 Amudb 


HALAKHA 

To include one who causes injury unwittingly, etc. — 
“Diaxiw mia: One who injures another, even unwit- 
tingly, and even due to circumstances beyond his 
control, is liable to pay compensation for the damage, 
because a person is always considered forewarned 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 1:11; 
Shulhan Arukh, Hoshen Mishpat 421:3). 


If he burned another with a skewer — Tawa ixn: If 
one burned another with a skewer in a manner that 
does not result in a wound and does not detract from 
his livelihood, he pays compensation for pain alone. If 
the burn created a mark in a place that is visible, he 
pays compensation for humiliation as well (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 2:3; Shulhan Arukh, 
Hoshen Mishpat 420:9). 


It whitened his flesh — mwa apn: If one 
administered an oral or topical drug to another and 
it affected the appearance of his skin, he must cover 
the medical costs of changing back the appearance 
of the skin to its previous state (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 2:3; Shulhan Arukh, Hoshen Mish- 
pat 420:10). 


Who locked another in a room — x17 KA PTT: 
f one locked another in a room and forced him to be 
idle, he pays him compensation for his loss of liveli- 
hood (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:3; 
Shulhan Arukh, Hoshen Mishpat 420:1). 


Who spit in the face of another - maxa a pit: 
f one spit in the face of another, he is liable to pay 
him the indemnity of humiliation. If he spit on his 
clothes or humiliated him verbally, he is not liable 
or that payment. In these cases, the court has the 
authority to intervene and excommunicate him 
until he appeases the one he humiliated (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 3:5; Shulhan Arukh, 
Hoshen Mishpat 420:38). 


BACKGROUND 
It whitened his flesh — mwa TMIN: Certain 
medicinal ointments contain acids, which cause white 
patches by destroying the pigments in the skin. If the 
active ingredient is present in excessive proportions, 
the patches can be large and last for a significant 
period of time. 


LANGUAGE 
Room [inderona] - K3i7X%: From the Greek avdpov, 
andron, meaning the men’s quarters, a lounge room 
in Greek houses. In Roman houses, the andron was a 
passageway connecting two houses or courtyards. 
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This serves to include in the category of those liable to pay compen- 
sation one who causes injury unwittingly" just as one who causes 
injury intentionally is liable, and one who causes injury due to 
circumstances beyond his control just as one who causes injury 
willingly. The Gemara answers: If so, and the verse teaches only 
this, let the verse write the more succinct phrase: A wound [petza] 
for a wound [befatza]; what is taught by the expanded phrase: 


“A wound [petza] for a wound [tahat patza]”? Conclude two con- 


clusions from the verse, that the one who caused the injury is liable 
to pay compensation regardless of how he caused the injury, and 
that he must pay compensation for pain in addition to compensation 
for damage. 


With regard to compensation for medical costs in a case where one 
pays compensation for damage, Rav Pappa said in the name of Rava 
that the verse states: “He shall cause him to be thoroughly healed 
[verappo yerappe]” (Exodus 21:19), and the doubled term teaches that 
the one who caused the injury is liable to give monetary compensation 
for medical costs in a case of compensation for damage. 


The Gemara challenges: This verse is necessary for teaching a different 
halakha, that which the school of Rabbi Yishmael taught. As the 
school of Rabbi Yishmael taught: When the verse states: “Verappo 
yerappe; from here it is derived that permission is granted to a doc- 
tor to heal. The Gemara answers: If so, let the verse write: Verofeh 
yerappe, meaning: And a doctor shall heal. Learn from the phrase 
employed that the one who caused the injury is liable to give monetary 
compensation for medical costs in a case of damage. 


The Gemara challenges: But it is still necessary for the halakhot that 
we stated previously, i.e., it was necessary for the verse to repeat the 
language of healing, as the Gemara explained. The Gemara answers: 
If so, let the verse say one of the two words twice, either: Rappo 
rappo, or: Yerappe yerappe. What is taught by repeating the language 
with a change: “Verappo yerappe”? Learn from this wording that the 
one who caused the injury is liable to give monetary compensation 
for medical costs in a case of damage. 


The baraita stated that compensation for pain, medical costs, loss of 
livelihood, and humiliation are paid even where the one who caused 
the injury pays compensation for damage. The Gemara notes: By 
inference, it must be that you find these examples of cases where the 
one who caused an injury must pay compensation for these indemni- 
ties that are not in a case of damage. The Gemara asks: How would 
you find examples of these cases that are not in a case of damage? 


The Gemara answers: An example of a case where one must pay 
compensation for pain alone is as that which the mishna teaches 
explicitly: How is payment for pain assessed? If he burned another 
with a skewer" or with a hot nail, or even if he burned him on 
his fingernail, which is a place where he does not cause a bruise, 
i.e, there was no personal injury, only pain, the court evaluates the 
monetary value of the pain. An example of a case where one must 
pay compensation for medical costs alone is where some body part 
was hurting and another came and brought him a strong drug, and 
it whitened his flesh;'® the halakha is that the second person must 
give him another drug to restore the color to his flesh, even though 
he caused no damage, i.e., loss of function. 


An example of a case where one must pay compensation for loss of 
livelihood alone is a case of one who locked another in a room 
[be’inderona]"' and forced him to be idle, but did not cause him any 
personal injury. An example of a case where one must pay compen- 
sation for humiliation alone is a case of one who spit in the face of 
another," without causing any personal injury. 
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§ The mishna teaches: How is payment for loss of livelihood 
assessed? The court views the injured party as though he were a 
watchman of cucumbers. The Sages taught in a baraita (Tosefta 
9:2): How is payment for loss of livelihood assessed? The court 
views the injured party as though he were a watchman of 
cucumbers. And if you say: But the standard of justice was 
compromised. The Gemara interjects to clarify this statement 
of the baraita: It appears to be compromised, as when this man 
will recover,’ he will not collect the wage of a watchman of 
cucumbers, but rather he will carry buckets and collect a higher 
wage, or he will travel as an agent and collect an even higher 
wage. The assessment of loss of livelihood should also account 
for one of these types of labor. 


The Gemara returns to quoting the baraita: The standard of 
justice was not compromised, because the one who caused him 
injury already gave him the value of his hand" or the value of 
his leg, and that compensation took into account the professional 
opportunities he lost due to the injury. 


Rava says: If one severed the hand of another," he gives him the 
value of his hand as compensation for damage, and for loss of 
livelihood the court views the injured party as though he were 
a watchman of cucumbers. If one broke the leg of another, he 
gives him the value of his leg as compensation for damage. And 
for loss of livelihood the court views the injured party as though 
he were a watchman at the opening to a courtyard, because he 
cannot work even as a watchman of cucumbers, as that requires 
walking around the cucumber field. 


Rava continues: If one blinded the eye of another, he gives him 
the value of his eye as compensation for damage; and as for loss 
of livelihood, the court views the injured party as though the one 
who caused the injury caused him to grind with a mill,’ as even a 
blind person can do this. If one deafened another," he gives him 
his entire value" as compensation for damage, because one lacking 
the ability to hear is not fit for any form of employment. 


§ Rava raises a dilemma: If one severed the hand of another, 
and the court did not yet evaluate him" to determine the compen- 
sation, and then he broke his leg, and the court did not yet evalu- 
ate him for this additional injury, and then he blinded his eye, and 
the court did not yet evaluate him for this further injury; and 
ultimately he deafened him, what is the halakha? Do we say: 
Since the court did not evaluate him each time, one evaluation is 
sufficient for the court to determine his compensation, and the 
one who caused him injury must give him his entire value at once, 
as that is the compensation for deafening him? Or perhaps we say: 
We evaluate each injury one by one, and we obligate the one who 
caused him injury to give him compensation for each. 


NOTES 


As when this man will recover — 133 °x MN 937: Rashi 
explains that after his convalescence the injured party will be 
able to earn a greater wage than that of a watchman of cucum- 
bers, despite his injury. Tosafot translate this phrase differently: 
When this man had his original health. Before the injury, this man 
had the ability to earn these greater wages. 


Already gave him the value of his hand, etc. — 137 b }2 933 
"01 1: The Ra'avad explains that the court considers the wages 
ofa typical person who has this injury. Although an exceptional 
person with the same injury can earn higher wages than what 
is standard, for this type of compensation the court does not 
consider unique cases. Others explain that the compensation 
for this person's unique ability to earn greater wages is already 


factored into the compensation for damage. The Ramah and the 
Meiri offer a more detailed explanation for determining compen- 
sation for damage. 

Tosafot explain that compensation that is based on the wages 
of a watchman of cucumbers applies only to unskilled workers. 
If the injured party has a professional skill that is not affected 
by his injury, he is compensated with his normal wage during 
his recovery. 


He gives him his entire value - 13 mT ib pmid: The Ra'avad 
explains that once he loses his hearing no one will hire him to 
perform any labor, because he cannot be given instructions. 
Therefore, causing another to become deaf is like completely 
destroying his monetary value. 


HALAKHA 


Severed the hand of another, etc. — 131 19) n% yop: 
If one severed the hand of another, he pays him com- 
pensation for his loss of livelihood as though he were 
a watchman of cucumbers, provided that the injured 
party is unable to perform even this rudimentary form of 
work. If one severed the leg of another, he compensates 
him for his loss of livelihood as though the injured party 
were a watchman at the entrance to a courtyard. If one 
blinded the eyes of another, he compensates him for loss 
of livelihood as though the injured party grinds with a 
mill, as a blind person is fit to perform this type of labor. 

The Rema writes that these halakhot apply to some- 
one without a craft, but that someone who has a 
certain craft receives compensation for the wages he 
would receive practicing that craft (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 2:11, Shulhan Arukh, Hoshen Mishpat 
420717). 


Deafened another - wm: One who deafened another 
pays the injured party his entire value, because without 
his hearing he is not fit to perform any job. If the injured 
party had a craft, the one who caused him injury com- 
pensates him according to how the injury affects his 
ability to perform his craft. Nevertheless, the one who 
caused the injury does not have to pay more than the 
value of an uninjured person with no craft (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 2:12; Shulhan Arukh, Hoshen 
Mishpat 420:25 and Dagul MeRevava there). 


Severed the hand of another, and the court did not yet 
evaluate him, etc. — 131177171 x) it ny pop: If one 
injured another several times "and ultimately deafened 
him, and the court did not evaluate the compensation 
after each of the earlier injuries, he pays the injured party 
his entire value. He pays him compensation for pain, 
medical costs, and humiliation for each injury. This is in 
accordance with the principle that a possibility followed 
by the term: And if you say, is the decided halakha. 

If the court assessed the compensation after each 
injury, and then assessed the compensation for having 
deafened him, the one who caused him injury pays only 
the compensation for his entire self. Nevertheless, if the 
injured party seized property of equal value to each of 
his injured limbs, plus the value of his entire self, the 
court does not compel him to return the property. This 
is because the halakha is left unresolved, so the property 
remains with whoever possesses it. The Rema, citing the 
Tur and the Rosh, disagrees and holds that seizure of the 
property is not effective, and the court forces the victim 
to return the money to the one who caused the injury 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:13; Shulhan 
Arukh, Hoshen Mishpat 420:26). 


BACKGROUND 

Caused him to grind with a mill - wma Symon: A 
hand-operated mill is used by rotating the upper stone 
of a mill, which rests on a lower stone. Because the mill’s 
operation involves just a simple monotonous action with 
the arm, the worker does not have to move, or even see 
what he is doing. Consequently, even a blind person can 
perform such labor. An example of this is found in the 
Prophets, where Samson performs this work in prison 
after he is blinded (Judges 16:21). 
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HALAKHA 
One who strikes his father or his mother - wax 7327 
jai: One who strikes his father or mother but does not 
cause them to bleed or bruise is liable to pay the five types 
of indemnity for an injury (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 4:7; Shulhan Arukh, Hoshen Mishpat 424:1). 


One who injures another on Yom Kippur - wana bain 
D1937 Oa: One who injures another, even intentionally, 
on Yom Kippur, is liable to pay the five types of indemnity 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:9; Shulhan 
Arukh, Hoshen Mishpat 424:2). 


NOTES 

One who injures another on Yom Kippur — iwana bainn 
Da7 Dia: Although one who injures another on Yom 
Kippur is liable to receive lashes, and money is not gener- 
ally paid for a transgression that renders one liable to be 
flogged, the Gemara in tractate Ketubot (32b) explains that, 
by a Torah edict, one pays compensation for an injury even 
in this case. 


Perek VIII 
Daf 86 Amuda 


HALAKHA 
One who deafens his father — wa ny win: One who 
struck his father’s ear and deafened him is liable to receive 
the death penalty, because it is impossible to deafen 
another without causing some amount of bleeding (Ram- 
bam Sefer Shofetim, Hilkhot Mamrim 5:6; Shulhan Arukh, 
Yoreh Dea 241:2). 


BACKGROUND 


It is impossible for deafening to occur without a bruise — 
man sha nganh WK Kk: An injury to the region of the 
ear can cause temporary or permanent deafness. Some- 
times a part of the auditory system is damaged by a strong 
blow or sharp object. More commonly, the eardrum 
ruptures from a strong slap or loud sound. Rabba’s state- 
ment relates mainly to the latter type of injury, because a 
ruptured eardrum always involves at least a small amount 
of bleeding. 
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Rava explains the dilemma: The difference is with regard to 
whether the one who caused the injury must give him monetary 
compensation for pain and humiliation for each and every one 
of the injuries. Although he does not give him monetary compen- 
sation for damage, medical costs, and loss of livelihood for each 
and every one of the injuries, since, ultimately, he is giving him 
his entire value after deafening him, he is like someone who killed 
him, and therefore he gives him his entire value and no more; in 
any event, must he give compensation for pain and humiliation 
for each and every one of the injuries, as the injured party had 
pain and humiliation each time? 


Rava continues: And if you say as a resolution to this dilemma 
that since the fact is that the court had not evaluated him after 
each injury, the one who caused him injury pays him his entire 
value all together, then there is another dilemma: If the court had 
evaluated him after each injury but the one who caused the injury 
had not paid the compensation before he deafened him, what is 
the halakha? Do we say: Since it is so that the court evaluated him, 
the one who caused him injury is required to give him the com- 
pensation for each and every one of the injuries? Or perhaps, since 
the one who caused him injury had not yet paid those compen- 
sations before deafening him, he must give him his entire value. 
The dilemma shall stand unresolved. 


Rabba raises a dilemma: If one injured another, causing him loss 

of livelihood that diminishes his monetary value, what is the 

halakha? The Gemara explains: What are the circumstances of this 

case? For example, in a case where he struck him on his hand and 

his hand became weakened so that he could not work, but his hand 

will ultimately return to its original health, what is the halakha? 

Should one say: Since his hand will ultimately return to its original 

health, he does not need to give him any compensation whatso- 
ever for the damage? Or perhaps, in any event, he has diminished 

his value for now. 


Come and hear a resolution to this dilemma from a mishna (87a): 
One who strikes his father or his mother" and did not cause 
them to have a bruise, and who therefore is not liable to receive 
court-imposed capital punishment, which is the penalty for one 
who causes his parent a bruise, and one who injures another on 
Yom Kippur," and therefore is liable for excision from the World- 
to-Come [karet] and not liable to receive court-imposed capital 
punishment, 


is liable to pay all of the five types of indemnity. 


The Gemara explains: In this case of one who injured his parent but 
did not bruise him, what are the circumstances? Is it not a case 
where he struck him on his hand, and it will eventually return 
to its original health? And with regard to this case that mishna 
teaches: He is liable to pay all of the five types of indemnity. If so, 
this resolves Rabba’s dilemma. 


The Sages object and say: Here we are dealing with a case where 
he deafened his parent by striking him, but did not bruise him. 
Since his father’s hearing loss is permanent, he is liable to pay all five 
types of indemnity, and this is not relevant to Rabba’s dilemma. The 
Gemara objects: But doesn’t Rabba himself say: One who deafens 
his father" is executed, even though no bruise is visible, because 
it is impossible for deafening to occur without a bruise?” It is 
certain that a drop of blood fell into his ear from the blow, even if 
it is not visible from the outside. 
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Rather, it must be that here we are dealing with a case where he 
shaved his father’s hair without causing a bruise. In a case where 
he shaved him," his hair will return, and this is an example of our 
dilemma, i.e., of an injury to a limb that will return to its original 
health. If so, this resolves Rabba’s dilemma. 


The Sages object and say: It is possible that here we are dealing 
with a case where he smeared his father with a depilatory agent 
[nasha]* that caused his hair to fall out, so that his hair will not 
return. 


The Gemara explains how one could be liable for each of the five 
types of indemnity by smearing a depilatory agent: The father 
experiences pain in a case where he has fissures on his head and 
has pain from those fissures." He incurs medical costs because 
he requires healing for the fissures. He incurs loss of livelihood in 
a case where he would dance in taverns to earn money, which 
requires him to make various gestures with his head and his 
hair while dancing; and now he cannot gesture because of those 
fissures on his head. He experiences humiliation, because there 
is no humiliation greater than losing one’s hair. 


The Gemara comments: And the matter that is a dilemma for 
Rabba is obvious to Abaye on this side of the dilemma, and to 
Rava on that side of the dilemma; they each resolved the dilemma 
but with opposing conclusions. As it was stated: If one struck 
another on his hand and the hand was weakened," but it will 
ultimately return to its original health, Abaye says: He gives him 
compensation for his major loss of livelihood, i.e., the decrease in 
his value, due to his temporary paralysis, as measured by his price 
on the slave market; and his minor loss of livelihood, i.e., the 
money he would have earned while idle during his recovery. And 
Rava says: He gives him only the value of his loss of livelihood 
for each and every day," and he does not give him the full value 
of his hand. 


§ The Gemara presents another dispute between Abaye and Rava. 
It was stated: With regard to one who severs the hand of a Hebrew 
slave" who belongs to another, Abaye says: He gives compen- 
sation for the major loss of livelihood to the slave, and compen- 
sation for the minor loss of livelihood to the master. Rava says: 
All the compensation shall be given to the slave," and land shall 
be purchased with the money; and the master garners the profits 
from the land for the duration of the slave’s term of slavery. 


NOTES 


HALAKHA 


He shaved him - inya: One who shaves another's hair pays 
him compensation only for humiliation, because the hair will 
eventually grow back. If he caused permanent hair loss with 
a depilatory agent, he is liable for all five types of indemnity, 
including loss of livelihood, if the injured party’s livelihood 
was affected by the loss of hair (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 2:4; Shulhan Arukh, Hoshen Mishpat 420712). 


If one struck another on his hand and the hand weakened - 
mas iT by 7317: If one struck another on the hand, and it 

became swollen or sustained any other injury that eventually 

heals, he does not pay compensation for damage. He is liable 

to pay for the other four types of indemnity. He pays com- 
pensation for the loss of livelihood for each day, based on the 

labor the injured party usually performs. This is in accordance 

with the opinion of Rava (Rambam Sefer Nezikin, Hilkhot Hovel 

UMazik 2:2; Shulhan Arukh, Hoshen Mishpat 420:5). 


One who severs the hand of a Hebrew slave, etc. - Tt yyipT 
1312X Tay: One who injures the Hebrew slave of another is 
iable for the five types of indemnity. The payments are used 
o purchase land, and the slave's master garners its profits. 
When the slave goes free, the field becomes his. Rabbeinu 
Hananel and the Rosh explain that the compensation for loss 
of livelihood goes entirely to the master, and the compensa- 
ion for damage is used to purchase land from which the 
master profits. 

If one injured the slave in a way that does not affect his 
abor, e.g., he severed the tip of his nose, the total amount 
of compensation is paid to the slave, with no profits for the 
master (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:13; Tur, 
Hoshen Mishpat 424). 


BACKGROUND 


Depilatory agent — xwa: The identity of this substance is 
unknown. It may have caused permanent hair loss by destroy- 
ing the roots of the hair. It stands to reason that it was a 
mixture of various herbs, some containing a certain amount 
of poison, which would produce this effect. There are 
also substances that when ingested cause all of one’s hair 
to fall out. 


LANGUAGE 
Depilatory agent [nasha] — xW): Some scholars, based 
on the version of the text that reads nasham, believe that 
this word is related to the Hebrew word sam, a medication 
or drug. 


And has pain from those fissures — *51D72 WITA NYY: 
Rashi explains that the depilatory agent caused the fissures to 
become irritated. Rabbeinu Hananel explains that the fissures 
had been covered by hair, but due to his hair loss they are now 
exposed to the elements, causing him suffering. 


The value of his loss of livelihood for each and every day — 
Din ntb imaw at: Rashi explains that the one whose hand 
was struck is paid the lost wages for each day of his conva- 
lescence, which are calculated according to the daily wages 
he had received before sustaining the injury. This is explicitly 
stated in the Jerusalem Talmud. In a case of permanent dam- 
age, the compensation for lost wages is only according to the 
wages of a watchman of cucumbers because, as the Gemara 
explains earlier, he receives compensation for the value of his 


hand. Here, as the damage to his hand is temporary, he does 
not receive compensation for his hand, so his compensation 
for lost wages is calculated differently. 


All shall be given to the slave - sad ny Spm: Tosafot and 
Rabbeinu Hananel prefer the version of the text that reads: All 
shall be given to the master. The compensation for the minor 
oss of livelihood belongs to the master, and the compensation 
for the major loss of livelihood is used to purchase land, from 
which the master profits. They explain that the master keeps 
he profits from the land for the duration of the slave's entire 
erm of slavery as compensation for the difference in the slave's 
productivity before and after the injury. Nevertheless, Rashi, the 
Rif, and the Ra’avad all accept the standard version of the text, 
which reads: All shall be given to the slave. 
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NOTES 


Reduced the slave's value for himself - iaxy Syne Dims: 
Some commentaries ask: Since compensation for damage 
is determined by appraising one’s value as a slave in the 
slave market, in this case, where the damage does not 
reduce the slave's value to his master, should the damage 
not merit any compensation other than payment for the 
other indemnities? They answer that when purchasing 
a slave, injuries like a split ear or nostril do reduce the 
slave’s value, since a purchaser wants an unblemished 
slave. Once a master already owns the slave, these injuries 
do not reduce the value of the slave. Consequently, the 
damage from these injuries is the slave's loss only, and not 
his master’s, and the slave alone receives the indemnity 
(Nahalat Moshe). 


Reduced the slave's value for his master — sar byrs mms: 
Rashi explains that the injury reduced the slave's value for 
his master as well. Similarly, Rabbeinu Hananel’s version 
of the text reads: Reduced the slave's value for his master 
as well. 

By contrast, Josafot cite a version of the text that reads: 
Reduced the slave's value for his master, but did not 
reduce his value for the slave himself. They explain that 
this describes a case where the slave was struck on his hand 
and it was weakened but will eventually fully heal. There is 
no loss for the slave, as by the time he will be freed his hand 
will again be healthy, but there is a loss for the master, since 
the slave cannot work while he recovers. This is apparently 
the same case as that in the previous disagreement of 
Abaye and Rava. The Ra’avad interprets this case similarly. 


In a case of wealthy people, the court views them as 
though they were freemen, etc. - toga ix px Do pwy 
^D pin a o: A wealthy person is paid according to the 
owest of the wealthy class, because otherwise he could 
claim that due to his distinguished stature, no amount 
of money could compensate for his humiliation. A poor 
person is similarly paid the lowest possible amount, in 
eeping with his low stature. This is similar to the legal 
principle that the burden of proof rests upon the plaintiff, 
as one cannot prove that his humiliation is greater than 
hat of other people. 
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The Gemara comments: It is obvious that if one injured a slave 
and thereby reduced the slave’s value for the slave himself," but 
he did not reduce the slave’s value for his master; the Gemara 
interjects: What are the circumstances where this is possible? 
This is possible in a case where he split the tip of his ear or the 
tip of his nostril, which does not impact the slave’s ability to 
perform labor. The Gemara returns to continue the statement: In 
such a case, all of the compensation goes to the slave himself. If 
the injury reduced the slave’s value for his master," then this is 
the case of the dispute of Abaye and Rava. 


Q The mishna teaches: How is payment for humiliation assessed? 
It all depends on the stature of the one who humiliates the other 
and the one who is humiliated. The Gemara asks: Whose opin- 
ion is expressed in the mishna? It is not the opinion of Rabbi 
Meir, and it is not the opinion of Rabbi Yehuda. Rather, it is 
the opinion of Rabbi Shimon. 


These opinions are as we learned in a baraita: And in all of those 
cases of Jews who were humiliated, regardless of their individual 
stature, they are viewed as though they were freemen who lost 
their property and were impoverished, and their humiliation 
is calculated according to this status, as they are the sons of 
Abraham, Isaac, and Jacob, and are all of prominent lineage. 
Humiliation is assessed according to a standard formula, regard- 
less of who was humiliated. This is the statement of Rabbi Meir. 
Rabbi Yehuda says: The court views each person according to 
his stature, the great person according to his greatness, and 
the small person according to his smallness. Rabbi Shimon 
says: In a case of wealthy people, the court views them as though 
they were freemen" who lost their property; in a case of poor 
people, the court views them as the least among the poor. This 
lessens the payment of compensation for the one who caused 
humiliation. 


The Gemara explains: Whose opinion is expressed in the mishna? 
Now, if it is the opinion of Rabbi Meir, the mishna teaches: It 
all depends on the stature of the one who humiliates the other 
and the one who is humiliated, and Rabbi Meir holds in the 
baraita that all of those who were humiliated are considered 
alike to one another. And if it is the opinion of Rabbi Yehuda, a 
mishna teaches (86b): One who humiliates a blind person is 
liable, whereas Rabbi Yehuda says in a baraita: A blind person 
does not have humiliation. Rather, is the opinion expressed 
in the mishna not that of Rabbi Shimon? 


The Gemara rejects this conclusion: You can even say that 
the mishna expresses the opinion of Rabbi Yehuda. When 
Rabbi Yehuda said that a blind person does not have humilia- 
tion, he meant with regard to another taking compensation 
for humiliation from him. A blind person is not fully aware of 
what he does, and one can be rendered liable for causing humi- 
liation only if he intended to humiliate the other. But with 
regard to giving him compensation for humiliation, he is given 
compensation. 


The Gemara challenges this explanation of the opinion of Rabbi 
Yehuda: But from the fact that the latter clause of that mishna 
teaches that one who humiliates a sleeping person is liable but 
a sleeping person who humiliates another is exempt, and does 
not teach that a blind person who humiliates another is exempt, 
by inference, the mishna teaches that there is no difference this 
way, and no difference that way; whether a blind person humili- 
ates another or is humiliated, the one who causes humiliation is 
liable to pay compensation. Rather, it is clear that the mishna is 
in accordance with the opinion of Rabbi Shimon. 
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§ The Gemara analyzes a related baraita in light of the three opinions 
cited earlier. Who is the tanna who taught this baraita, as the Sages 
taught: If one intended to humiliate a small man [katan]" and 
instead humiliated a great man [gadol], he gives the money he 
would have owed for the small man’s humiliation to the great man. 
If one intended to humiliate a slave and instead humiliated a free- 
man, he gives the money he would have owed for the slave’s humili- 
ation to the freeman. Whose opinion is this? It is not the opinion of 
Rabbi Meir, and not the opinion of Rabbi Yehuda, and not the 
opinion of Rabbi Shimon. 


The Gemara explains why this is not in accordance with the opinion 
of any of these tanna’im: It enters your mind to say that when the 
baraita is referring to a katan, it means that he is small in terms of 
his property, i.e., he is poor; and when the baraita is referring to a 
gadol, it means that he is great in terms of his property, i.e., he is 
wealthy. If this baraita is stating the opinion of Rabbi Meir, doesn’t 
he say in the baraita that all of those who were humiliated are con- 
sidered similar to one another? And if it is stating the opinion of 
Rabbi Yehuda, doesn’t he say: Slaves have no humiliation; whereas 
the baraita discusses the compensation owed to a slave. And if it is 
stating the opinion of Rabbi Shimon, doesn’t he say: If one intended 
to humiliate this one, and instead humiliated that one, he is exempt? 


The Gemara explains Rabbi Shimon’s statement: What is the reason 
for exempting one who humiliated a person whom he did not intend 
to humiliate? The halakha of humiliation is like the halakha of killing. 
Just as in a case of killing, the murderer is not executed unless he 
intended to kill the victim specifically, as it is written: “And he lies 
in wait for him, and rises up against him” (Deuteronomy 19:11), 
which means he is not liable unless he intended to kill him specifically, 
so too, ina case of humiliation, the one who humiliated is not liable 
unless he intended to humiliate him specifically, as itis written: “And 
she put forth her hand, and took him by his genitals” (Deuteronomy 
25:11);" this teaches that one is not liable for humiliation unless he 
intended to humiliate him specifically. 


The Gemara returns to analyzing the baraita: Actually, the baraita is 
in accordance with the opinion of Rabbi Yehuda, and when Rabbi 
Yehuda said: Slaves have no humiliation, he meant that one would 
not be liable to give them compensation for humiliation; but if the 
court needs to appraise compensation for the humiliation of others 
according to their humiliation, and thereby determine the compensa- 
tion one owes to a freeman when he intended to humiliate a slave, then 
we do appraise according to their humiliation. 


The Gemara presents an alternative explanation of the baraita: And if 
you wish, say instead: You can even say that the baraita is in accor- 
dance with the opinion of Rabbi Meir. Do you maintain that when 
the baraita is referring to a gadol, it means he is great in terms of his 
property, and when the baraita is referring to a katan, it means he is 
small in terms of his property? No, rather, when the baraita is refer- 
ring to a gadol, it means an actual adult [ gadol]; and when the baraita 
is referring to a katan, it means an actual minor [katan]. 


The Gemara asks: But is a minor subject to humiliation? The Gemara 
answers: Yes, as Rav Pappa said with regard to another halakha: The 
case involves a minor who has reached a stage in which when others 
humiliate him he feels humiliation;® here, too, 


BACKGROUND 


HALAKHA 

If one intended to humiliate a small man, etc. — m3m) 
nD ;OPA Me woah: One who intended to humiliate a 
small man and instead humiliated a great man pays the 
compensation for humiliation based on the humiliation 
of a small man. If he intended to humiliate a slave and 
instead humiliated a freeman, he gives the freeman the 
money he would have owed for the slave's humiliation, 
as stated in the baraita (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 1:14; Shulhan Arukh, Hoshen Mishpat 421:2). 


NOTES 
As it is written, And she put forth her hand and took 
him by his genitals - ywana APAM ay nny ant: 
Rashi explains that the Gemara derives the halakha from 
the fact that the verse specifies: “His genitals,’ indicating 
that this woman intended to humiliate this man specifi- 
cally. Others explain that the derivation is from the phrase: 


“And she put forth her hand,’ which describes a deliberate 


act, not a case where she happened to grab him in an 
embarrassing way (Rambam; Tosefot Yom Tov). 


When others humiliate him he feels humiliation - mh bn 
oba: Very young children do not have the understanding to 
feel humiliation, whether resulting from their own inappropri- 
ate behavior or from another's attempt to humiliate them. Older 


children sometimes behave inappropriately without feeling 
humiliation, but may be insulted when others humiliate them. 
Children reach the various stages at different ages, depending 
on their level of understanding and emotional sensitivity. Even 


young children can sometimes be traumatized by an embar- 
rassing situation. 
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Perek VIII 
Daf 86 Amud b 


HALAKHA 
One who humiliates a sleeping person — ny W317 
jm: One who humiliates a sleeping person is liable to 
pay the indemnity of humiliation, as stated in the mishna 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 3:3; Shulhan 
Arukh, Hoshen Mishpat 420:35). 


Unless he intends - pana xpe Ty: One is liable for the 
indemnity of humiliation only if he intended to cause 
humiliation. Therefore, a sleeping person who humili- 
ated another is exempt (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 1:10; Shulhan Arukh, Hoshen Mishpat 420:36, 
4211). 


Humiliated another who was naked - niay wa: One 
who humiliates another who is naked or in the bath- 
house is exempt. In a case where the wind lifted a per- 
son’s clothing, partially exposing him, or where one had 
begun to undress, and then another came and exposed 
him further, the one who caused humiliation is liable to 
pay compensation for humiliation. The compensation is 
much less than that owed to a fully clothed person who 
was humiliated. Similarly, if one humiliated an individual 
who had lifted his clothing to enter a river, he is liable, 
but he pays much less than he would for humiliating 
someone who was fully clothed (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 3:2; Shulhan Arukh, Hoshen Mishpat 
420:34). 


Humiliated another who was asleep, and he died — 
nmp? iw»: If one humiliated a sleeping person and the 
other died without being aware of his humiliation, the 
court does not force the guilty party to pay compensa- 
tion, but if the heirs of the humiliated party seize property 
from the one who humiliated him, the court does not 
force them to return it, because this dilemma was not 
resolved in the Gemara. 

The Rosh says that the one who humiliated the sleep- 
ing person is exempt, because the Gemara concludes 
that compensation for humiliation is based on feelings 
of embarrassment, not on disgrace or humiliation to the 
family. Therefore, the court does force the return of prop- 
erty seized by the heirs (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 3:3; Shulhan Arukh, Hoshen Mishpat 420:35). 
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NOTES 


say that the baraita discusses a case involving a minor who has 
reached a stage in which when others humiliate him he feels 
humiliation. 


MI S H N A One who humiliates a naked person, or one 


who humiliates a blind person, or one who 
humiliates a sleeping person" is liable, but a sleeping person who 
humiliates another is exempt. If one fell from the roof onto another 
person, and thereby caused him damage and humiliated him, then 
the one who fell is liable for the indemnity of damage, since a person 
is always considered forewarned, and exempt from the indemnity of 
humiliation, since a person is not liable for humiliation unless he 
intends" to humiliate the other person. 


GEMARA The Sages taught in a baraita (Tosefta 9:12): 


If one humiliated another who was naked," 
he is liable, but the magnitude of humiliation felt when he humili- 
ated him while naked is not comparable to the magnitude of humi- 
liation felt had he humiliated him while clothed, since one who 
chooses to be naked is less sensitive to humiliation. Similarly, if one 
humiliated another in a bathhouse, he is liable, but the magnitude 
of humiliation felt when he humiliated him in a bathhouse is not 
comparable to the magnitude of humiliation felt had he humiliated 
him in the marketplace. 


The Gemara clarifies the baraita: The Master says: If one humiliated 
another who was naked, the one who humiliated him is liable. 
The Gemara asks: Is a naked person subject to humiliation?" Is it 
possible to humiliate him in this state? Rav Pappa said: What does 
the baraita mean when it says: Naked? It means a case where a gust 
of wind came" and lifted his clothes, and then this one came and 
raised them higher and humiliated him. 


The baraita also teaches: If one humiliated another in a bathhouse, 
he is liable. The Gemara asks: Is one in a bathhouse subject to 
humiliation? In a place where people stand naked, can a person be 
humiliated by having his clothes removed? Rav Pappa said: This is 
a case where he humiliated him not in an actual bathhouse, but on 
the bank of the river, which is a place where people behave more 
discreetly when they undress. 


§ Rabbi Abba bar Memel raises a dilemma: If one humiliated 
another who was asleep, and he died" before he awoke, so he never 
knew ofhis humiliation, what is the halakha? The Gemara asks: What 
is his dilemma? Rav Zevid said that this is his dilemma: Is the 
compensation for humiliation due to embarrassment, i.e., that his 
feelings suffer because of what he experienced, and this one died 
and does not have that feeling of embarrassment? Or perhaps the 
compensation for humiliation is due to disgrace," i.e., lessening of 
his honor in front of other people, and he disgraced him. 


Is a naked person subject to humiliation - x17 nwia 32 Didy: 
Rashi explains that one who walks around without clothing 
demonstrates that he has no concern for his dignity, and is not 
eligible to receive compensation for any type of humiliation. 
Tosafot question this opinion, as a naked person would certainly 
feel humiliation when spat upon or otherwise embarrassed. 
They explain that the mishna speaks specifically of humiliation 
resulting from having one's clothing removed. The Gemara is 
asking how it is possible to humiliate someone by removing his 
clothing if he is already naked. Furthermore, when the Gemara 
then mentions the humiliation of one who is in a bathhouse, it 
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should be understood as the Gemara asking: Given that people 
generally stand unclothed in a bathhouse, how could one 
humiliate another by removing his clothing there? 


Where a gust of wind came, etc. — ^3) XP» KINT: Tosafot 
learn from this that if someone was in the process of removing 
his own clothes, then one who exposes him is not liable. It is 
possible that Rav Pappa is citing the case of wind merely as an 
example, and holds that the same halakha would apply in the 
case of someone who was in the process of removing his own 
clothes. Other commentaries explain that when this person 


raised the other's clothes, he announced: See that this man is 
naked (Shita Mekubbetzet, citing Geonim). 


Due to disgrace - smb owna: One who humiliates another 
is liable to pay compensation because degrading another is 
prohibited. According to this understanding, the obligation to 
pay compensation does not result from the feelings of the one 
who was humiliated, but rather from the prohibition against 
degrading another person, whoever he may be (Ra’avad). 
Other commentaries write that the essence of disgrace is being 
mocked in the presence of other people (Rosh). 
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The Gemara suggests: Come and hear a resolution to the dilemma 
from a baraita: Rabbi Meir says: A deaf-mute and a minor have 
the right to receive compensation for humiliation; an imbecile does 
not have the right to receive compensation for humiliation. The 
Gemara explains: Granted, if you say that the compensation is due 
to disgrace, this explanation is consistent with that which the baraita 
teaches concerning a minor, who can be disgraced; but if you say 
that the compensation is due to embarrassment, is a minor subject 
to humiliation? 


The Gemara rejects this suggestion: Rather, what do you mean by 
stating that the compensation is due to disgrace? If compensation is 
granted due to disgrace, then an imbecile should receive compensa- 
tion as well. The Sages say in response: With regard to an imbecile, 
you can have no greater humiliation than this. It is impossible to 
degrade him further. 


The Gemara returns to the original suggestion: In any case, resolve 
from this baraita that the compensation is due to disgrace, as, if it is 
due to embarrassment, is a minor subject to embarrassment? The 
Gemara rejects this proof: This is as Rav Pappa said with regard to a 
different halakha, cited later by the Gemara: The case involves a minor 
who has reached an age in which when others humiliate him he feels 
humiliation; here, too, say that this baraita discusses a case involving 
a minor who has reached an age in which when others humiliate him 
he feels humiliation. This is how Rav Zevid understands the dilemma 
of Rabbi Abba bar Memel. 


Rav Pappa explains Rabbi Abba bar Memel’s dilemma differently: Rav 
Pappa said that this is his dilemma: Is the compensation for humili- 
ation due to his own embarrassment, and this one died and was not 
embarrassed? Or perhaps the compensation for humiliation is due 
to his family’s humiliation, and therefore the one who humiliated 
him must pay compensation to his family? 


The Gemara suggests: Come and hear a resolution from the same 
baraita: A deaf-mute and a minor have the right to receive compensa- 
tion for humiliation; an imbecile does not have the right to receive 
compensation for humiliation. The Gemara explains: Granted, if you 
say that the compensation is due to his family’s humiliation, this 
explanation is consistent with that which the baraita teaches concern- 
ing a minor, whose family can experience humiliation based on what 
was done to their relative; but if you say that the compensation is due 
to his own embarrassment, is a minor subject to humiliation? 


The Gemara rejects this suggestion: Rather, what do you mean by 
stating that the compensation is due to the humiliation of members 
of his family? If this is the case, an imbecile should receive compensa- 
tion as well. The Sages say in response: If one is an imbecile, you can 
have no greater humiliation than this. 


The Gemara returns to the original suggestion: In any case, resolve 
from this that the compensation is due to his family’s humiliation, 
as, if it is due to embarrassment, is a minor subject to embarrass- 
ment? Rav Pappa said: Yes, he is subject to embarrassment, as the 
baraita discusses a case involving a minor who has reached an age in 
which when others humiliate him he feels humiliation. 


The Gemara adds: And this distinction is taught in a baraita, as Rabbi 

Yehuda HaNasi says: A deaf-mute has the right to receive compensa- 
tion for humiliation;" an imbecile does not have the right to receive 

compensation for humiliation." With regard to a minor, sometimes 

he has" the right to receive compensation for humiliation, and some- 
times he does not have the right. Why is this so? This case where he 

has the right to receive compensation for humiliation is one involving 

a minor who has reached the stage in which when others humiliate 

him he feels humiliation; that case where he does not have the right 

to receive compensation for humiliation is one involving a minor who 

has not reached the stage in which when others humiliate him he 

feels humiliation. 
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HALAKHA 
A deaf-mute has humiliation - nyia b w wan: One 
who humiliates a deaf-mute is liable, but his com- 
pensation is less than that paid to one who is able to 
hear, as stated by Rabbi Meir (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 3:4; Shulhan Arukh, Hoshen Mish- 
pat 420:36). 


An imbecile does not have humiliation — jx noi 
nyia 4: One who humiliates an imbecile does not 
pay compensation for humiliation, as stated by Rabbi 
Meir (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 3:4; 
Shulhan Arukh, Hoshen Mishpat 420:36). 


A minor, sometimes he has - + w» Days oP: One 
who humiliated a minor is liable if the minor feels 
humiliation when others humiliate him, but if he does 
not feel humiliation, the one who humiliated him is 
exempt. In any event, the compensation for shaming 
a minor is less than that for shaming an adult. This is 
in accordance with the statements of Rabbi Yehuda 
HaNasi and Rav Pappa (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 3:4; Shulhan Arukh, Hoshen Mishpat 
420:37). 
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NOTES 


The mishna is not in accordance with the opinion of 
Rabbi Yehuda - 7177315 Kbt pama: Rashi explains that 
previously (86a) the Gemara proved that the mishna holds 
that a blind person who humiliates others is liable, from 
the fact that the mishna distinguishes between a sleeping 
person who humiliates another and who is humiliated, but 
not between a blind person who humiliates another and 
who is humiliated. According to this opinion, Rabbi Yehuda 
agrees that one who humiliates a blind person is liable; he 
disagrees with regard to a blind person who humiliates 
another, and rules that he is not liable. 

The Ra’avad seems to understand that Rabbi Yehuda 
disagrees with the entire ruling of the mishna concerning a 
blind person, and holds that just as a blind person is exempt 
from performing all the mitzvot, he is also excluded from 
all judgments in court. 


Seeing him not — nix] xba: The verse indicates that only 
in this case did the act occur without seeing, meaning 
that this person is capable of seeing in other cases. Conse- 
quently, a blind person, who cannot see at all, is excluded 
(Rashi; Ra’avad). 


HALAKHA 


Deem a blind person exempt from being among those 
liable to be exiled - nv sanma Wis: A blind person who 
kills unintentionally is not liable to be exiled, because his 
status borders on that of one who kills due to circumstances 
beyond his control, in accordance with the opinion of Rabbi 
Yehuda. The Meiri rules that he is liable, in accordance with 
the opinion of Rabbi Meir (Rambam Sefer Nezikin, Hilkhot 
Rotze‘ah UShmirat HaNefesh 6:14). 


BACKGROUND 


A restriction following a restriction serves only to 
amplify — niat Kyy way nx vyn px: The principle: A 
restriction following a restriction serves only to amplify the 
halakha, means that when the Torah states a halakha and 
then writes a single restrictive expression that concerns that 
halakha, it is assumed that the expression was written to 
limit the scope of that particular halakha. Once there are 
two restrictive expressions, it seems that the expressions 
are not written to limit the scope, as one such expression 
would suffice for this. Rather, the fact that there are two 
such expressions indicates that they are just examples of 
the halakha and should not be understood as serving to 
limit the scope of the halakha. Consequently, there is no 
reason not to apply the halakha to additional cases that 
would have otherwise been excluded had the restrictive 
expressions been understood as limiting the scope of the 
halakha. 
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§ The mishna teaches: One who humiliates a blind person is 
liable to pay compensation. The Gemara comments: The mishna 
is not in accordance with the opinion of Rabbi Yehuda," as it 
is taught in a baraita that Rabbi Yehuda says: A blind person 
who humiliated another does not have liability for humiliation. 
And in this way Rabbi Yehuda deemed a blind person exempt 
from being among those liable to be exiled" for killing uninten- 
tionally, and from being among those liable to receive lashes, and 
from being among those liable to receive court-imposed capital 
punishment, if he transgresses a prohibition for which the Torah 
mandates one of these punishments. 


The Gemara asks: What is the reasoning of Rabbi Yehuda? He 
derives a verbal analogy to: “Your eye shall not pity” (Deuter- 
onomy 25:12), stated with regard to humiliation, from: “Your eye 
shall not pity” (Deuteronomy 19:21), stated with regard to con- 
spiring witnesses. The analogy teaches that just as there, with 
regard to the halakha of conspiring witnesses, blind people are 
not included, as blind people cannot see events occur in order to 
testify, so too here, with regard to the halakha of compensation 
for humiliation, blind people are not included. 


The Gemara continues its explanation: Why did Rabbi Yehuda 
deem a blind person exempt from being among those liable to 
be exiled for killing unintentionally? As it is taught in a baraita 
that the verse states with regard to an unintentional killing: “Or 
with any stone, whereby one may die, seeing him not” (Numbers 
35:23), this formulation serves to exclude a blind person; this is 
the statement of Rabbi Yehuda. Rabbi Meir says: The verse 
serves to include a blind person. 


The Gemara explains the dispute: What is the reasoning of Rabbi 

Yehuda? He would say to you: The verse states with regard to an 

unintentional killing, without any further limiting clause: “As 

when one goes into the forest with his neighbor to hew wood” 
(Deuteronomy 19:5), and this includes even a blind person; there- 
fore, the Merciful One wrote in the Torah: “Seeing him not” 
(Numbers 35:23), to exclude a blind person. 


And what is the reasoning of Rabbi Meir? The Merciful One 
wrote in the Torah: “Seeing him not” (Numbers 35:23), appar- 
ently to exclude one who happened to not see the one he killed; 
and the Merciful One wrote in the Torah: “Who kills his neigh- 
bor unawares” (Deuteronomy 19:4), apparently to exclude a 
blind person, who is not aware of where others are standing. This 
is arestriction following a restriction, and there is a hermeneuti- 
cal principle that a restriction following a restriction serves only 
to amplify® the halakha and include additional cases. Therefore, a 
blind person is included in the halakha of those liable to be exiled 
for unintentional killing. 


The Gemara asks: And what would Rabbi Yehuda respond to 
this reasoning? The Gemara explains: That verse: “Who kills his 
neighbor unawares,” does not exclude one who could not see, 
but rather, it comes to exclude one who was intending to kill a 
particular person and unintentionally killed someone else. That 
killer is not exiled. 


The Gemara continues to explain the opinion of Rabbi Yehuda. 
Why did he deem a blind person exempt from being among 
those liable to receive court-imposed capital punishment? That 
halakha is derived by means of a verbal analogy to: “But if 
he smote him with an instrument of iron so that he died, he is a 
killer; the killer shall be put to death” (Numbers 36:15), written 
with regard to capital punishment, from: “You shall appoint for 
yourselves cities, to be cities of refuge for you, that a killer who 
killed any person unintentionally may flee there” (Numbers 35:11), 
written with regard to those liable to be exiled. 
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Why did Rabbi Yehuda deem a blind person exempt from being 
among those liable to receive lashes? That halakha is derived by 
means of a verbal analogy to: “Then it shall be, if the guilty one 
deserves to be beaten” (Deuteronomy 25:2), written with regard 
to lashes, from: “Moreover you shall take no ransom for the life 
of a murderer, that is guilty of death” (Numbers 35:31), written 
with regard to those liable to receive court-imposed capital 
punishment. 


The Gemara presents another statement of Rabbi Yehuda: It 
is taught in another baraita that Rabbi Yehuda says: A blind 
person does not have humiliation, 


and so did Rabbi Yehuda exempt a blind person from all judg- 
ments of civil law that are in the Torah. The Gemara explains: 
What is the reasoning of Rabbi Yehuda? The verse states with 
regard to an unintentional killing: “Then the congregation shall 
judge between the smiter and the avenger of blood, according 
to these laws” (Numbers 35:24), to teach that anyone who 
is subject to the halakha of a smiter and to the halakha of an 
avenger of blood is subject to civil laws, and anyone who is not 
subject to the halakha of a smiter or to the halakha of an avenger 
of blood, including a blind person, is not subject to civil laws. 


The Gemara presents another statement of Rabbi Yehuda. It 
is taught in another baraita that Rabbi Yehuda says: A blind 
person does not have, i.e., receive, compensation for humili- 
ation, and so did Rabbi Yehuda exempt a blind person from 
all mitzvot" that are stated in the Torah. Rav Sheisha, son of 
Rav Idi, said: What is the reasoning of Rabbi Yehuda? The 
verse states: “And this is the commandment, statutes, and laws’ 
(Deuteronomy 6:1), to teach that anyone who is subject to civil 
laws is also subject to the commandments and statutes, and 
anyone who is not subject to civil laws, including a blind person, 
is also not subject to the commandments and statutes. 
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Rav Yosef, who was blind, said: At first, I would say: If I hear 
one who says that the halakha is in accordance with the opinion 
of Rabbi Yehuda, who says: A blind person is exempt from the 
mitzvot, then I will host a festive day for the Sages. What is 
the reason? It is that I am not commanded and nevertheless I 
perform mitzvot. 


Rav Yosef continues. But now that I heard this statement of 
Rabbi Hanina, as Rabbi Hanina says: One who is commanded 
and performs a mitzva is greater" than one who is not com- 
manded and performs it, I say: If I hear one who says to me that 
the halakha is not in accordance with the opinion of Rabbi 
Yehuda, then I will host a festive day for the Sages. What is the 
reason? It is that as I am commanded, I have more reward. 
MI S H N This halakha is a stringency with regard 
to a person who caused injury, compared 
to the halakha with regard to an ox that caused injury: The 
halakha is that the person pays compensation for damage, pain, 
medical costs, loss of livelihood, and humiliation; and if he 
caused a woman to miscarry he also pays compensation for 
miscarried offspring, as the verse states (see Exodus 21:22). 
But in the case of an ox that caused injury, the owner pays 


only compensation for damage," and he is exempt from paying 
compensation for miscarried offspring." 


NOTES 


Exempt him from all mitzvot - myn ben nis: Tosafot 
write that Rabbi Yehuda must hold that a blind person 
is still obligated by rabbinic law to observe the mitzvot, 
because if not, he would be indistinguishable from a 
gentile. The Rashba understands that according to Rabbi 
Yehuda, a blind person is exempt even by rabbinic law 
from observing the mitzvot, but he can perform mitzvot 
as acts of piety. Although Josafot indicate that, by Torah 
law, a blind person is exempt even from the negative 
mitzvot, some commentaries write that he is obligated in 
the negative mitzvot, as there is no reason to exempt him 
(Maharatz Hayyut). 


One who is commanded and performs a mitzva is 
greater — nwiyi masan bina: Tosafot explain in tractate 
Kiddushin (31a) that being obligated i in a mitzva with no 
recourse to avoid having to perform it causes its perfor- 
mance to become more difficult from a psychological 
standpoint. The Ya’avetz writes that once someone is 
commanded to perform mitzvot, his evil inclination lures 
him into transgressing them. 

Some commentaries, citing Rabbeinu Tam, state that 
this principle holds true only with regard to the universally 
intuitive mitzvot, such as the seven Noahide laws. But with 
regard to other mitzvot, one who is not commanded and 
performs them is equally as great as one who is com- 
manded and performs them. 

The Meiri cites the Jerusalem Talmud (Berakhot 2:9), 
where it is stated that one who fulfills a mitzva that he is 
not commanded to perform is considered an ignoramus. 
He adds that this applies only to a mitzva whose perfor- 
mance does not add holiness to the one who performs it 
or does not have a rational or ethical benefit. 


HALAKHA 

In the case of an ox the owner pays only for damage - 
pu xx owa {9x Tw: If an animal injured a person its 
owner pays compensation for damage, or half the damage 
in a case of an innocuous ox, and is not liable for indemni- 
ties for loss of livelihood, humiliation, pain, and medical 
costs (Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 7:3; 
Shulhan Arukh, Hoshen Mishpat 405:1). 


And is exempt from paying compensation for miscar- 
ried offspring - nity yaa WWW: If an ox gores a woman 
and causes her to miscarry, the owner is exempt from pay- 
ing compensation for miscarried offspring (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 11:3; Shulhan Arukh, Hoshen 
Mishpat 405:3). 
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NOTES 


A deaf-mute an imbecile or a minor. ..are exempt — 
puva... Abiw wan: Once a deaf-mute, an imbecile, 
or a minor causes damage, even if subsequently the 
deaf-mute acquires the ability to hear, the imbecile 
acquires intelligence, or the minor reaches adulthood, 
hey remain exempt. The Rambam explains that the 
exemption is based on their lack of awareness at the 
ime the damage was done. Other commentaries 
write that by rabbinic law, for the betterment of the 
world a minor who caused damage pays compensa- 
ion when he reaches adulthood. 


A slave and a married woman. ..are exempt - 747 
prs...7WxM: A slave and a woman are exempt 
because they cannot pay compensation. A slave has 
no property at all, and a married woman's property 
is generally controlled by her husband during her 
marriage. Since they are essentially responsible for 
their actions, if at a later time they have the ability 
to pay compensation, the court forces them to do 
so. Rav Nahshon Gaon writes that because they are 
considered responsible, if they injure others they 
receive lashes for rebelliousness so as to deter violent 
behavior. The Rambam writes similarly in his Com- 
mentary on the Mishna. 
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The mishna continues: One who strikes his father or his mother” 
but did not cause them to have a bruise, and therefore is not liable 
to receive court-imposed capital punishment, and one who injures 
another on Yom Kippur, the punishment for which is not court- 
imposed capital punishment, is liable to pay for all of the five types 
of indemnity. 


One who injures a Hebrew slave" is liable to pay for all of the 
five types of indemnity. This is except for compensation for loss of 
livelihood suffered during the time that the injured slave belongs 
to the one that injured him. Since the right to the slave's labor belongs 
to his master, his inability to work is his master’s loss. One who 
injures a Canaanite slave belonging to others" is liable to pay for 
all of the five types of indemnity. Rabbi Yehuda says: Canaanite 
slaves do not have humiliation, so the one who injures the slave pays 
only the other four types of indemnity. 


The mishna continues: With regard to a deaf-mute, an imbecile, or 
a minor," an encounter with them is disadvantageous. In other 
words, no favorable outcome is possible for someone involved in 
an incident with one of these people, since one who injures them 
is liable. But if they were the ones who injured others, they are 
exempt." This is because they lack awareness and are not responsible 
for their actions. 


Similarly, with regard to a slave and a married woman," an encounter 
with them is disadvantageous, since one who injures them 
is liable. But if they were the ones who injured others, they are 
exempt,” because they do not have money with which to pay 
compensation. But they pay compensation at a later time. The 
exemption is only temporary, as, if the woman becomes divorced 
or the slave becomes emancipated, and they then have their own 
money, they are liable to pay compensation. 


The mishna continues: One who strikes his father or his mother" 
and causes them to have a bruise, or one who injures another on 
Shabbat, is exempt from paying all of the five types of indemnity, 
because he is judged with losing his life. The court imposes capital 
punishment for these acts, so there is no additional monetary 
punishment. 


And one who injures his own Canaanite slave" is exempt from 
paying all of the five types of indemnity, because his slave is his 


property. 


HALAKHA 


One who strikes his father or his mother, etc. - vate nx 731377 
^D fax AgI: One who strikes his father or mother but does not 
cause them to bleed or to bruise, or one who injures another on 
Yom Kippur, even without causing a bruise, is liable to pay the five 
types of indemnity (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:7, 
4:9; Shulhan Arukh, Hoshen Mishpat 424:1-2). 


One who injures a Hebrew slave - ay Taya bainz: One who 
injures a Hebrew slave is liable to pay the five types of indemnity. 
One who injures his own Hebrew slave is liable to pay all types of 
indemnity except loss of livelihood (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 4:10; Tur, Hoshen Mishpat 424). 


One who injures a Canaanite slave belonging to others -baina 
DINK bw 3833 Taya: One who injures a Canaanite slave belong- 
ing to another is liable to pay the five types of indemnity, and the 
slave's master collects the entire amount (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 4:10; Shulhan Arukh, 424:3, Yoreh De‘a 267:21). 


A deaf-mute, an imbecile, or a minor — pp) ABW wn: An 

encounter with a deaf-mute, an imbecile, or a minor is disadvanta- 
geous. If they injure another, they are exempt from paying compen- 
sation even if they later become adults who possess awareness. If 
others injure them, their assailants are liable (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 4:20; Shulhan Arukh, Yoreh De‘a 263:8). 
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A slave and a married woman - nwm Tayi: One who injures 
a slave or a married woman is liable, ‘but if they i injure others they 
are not required to pay immediately. If at a later time the slave is 
emancipated or the woman is widowed or divorced, they must 
pay compensation. The Rema, citing the Tur, writes that if the 
woman has usufruct property or guaranteed property to which 
her husband has rights, then she sells their future benefit. In other 
words, in the event that she will be divorced or widowed the 
property will go to the purchaser, but if she dies in her husband's 
lifetime, her husband will inherit the property and will immediately 
pay compensation to the injured party from the funds received 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:21; Shulhan Arukh, 
Yoreh De'a 263:9). 


One who strikes his father or his mother, etc. — tax) YAN 73AT 
"ay: One who strikes his father or his mother and causes a bruise 
and one who injures another on Shabbat is exempt from paying 
compensation, even if he injured the other unwittingly, because 
one who commits these sins intentionally receives court-imposed 
capital punishment (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
4:7; Shulhan Arukh, Hoshen Mishpat 4247-2). 


One who injures his own Canaanite slave — bw AE] saya bina: 
One who injures his own Canaanite slave is exempt from paying 
compensation (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:10; 
Shulhan Arukh, Hoshen Mishpat 424:3 and 267:21 in the comment 
of Rema). 
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The Gemara discusses a case of compen- 
GEMARA ee i i 


sation for injury. Rabbi Elazar raised a 

dilemma before Rav: In a case of one who injures the minor 
daughter of others, to whom does he pay compensation for the 
injury? 
Rabbi Elazar explains the dilemma: Do we say that since the Merci- 
ful One granted the profits of her youth to the father," as he 
receives her betrothal money, compensation for injury also belongs 
to her father? What is the reason that he should receive it? The 
reason is that the one who injured her lowered her monetary value, 
resulting in her father receiving gifts of lesser value when she is 
betrothed. Or perhaps it is only the profits of her youth that the 
Merciful One granted" to her father, because if he desires to 
give her in marriage to a man afflicted with boils,’ he can give 
her to him, but with regard to injury, since if he desires to injure 
her he may not injure her, just as he may not injure any other 
person, the Merciful One did not grant him the right to receive 
the compensation when she is injured. 


Rav said to Rabbi Elazar in response: The Torah granted the father 
only the profits of her youth and nothing else. Therefore, compen- 
sation for the injury goes to the daughter. Rabbi Elazar raised an 
objection to Rav’s statement based on the mishna: One who 
injures a Hebrew slave is liable for all of the five types of indemnity. 
This is except for compensation for loss of livelihood occurring 
during the time that the injured slave belongs to the one that 
injured him. This should be the halakha with regard to a minor 
daughter as well, that since the father has the right to the earnings 
of his minor daughter, he should receive the compensation for her 
loss of livelihood. Abaye said in response: Rav concedes with 
regard to compensation for her loss of livelihood that it is paid 
to the father, since her earnings belong to her father until the 
time of her adulthood, and therefore her inability to work is her 
father’s loss. 


Rabbi Elazar raised an objection to Rav’s statement based on a 
baraita: One who injures his adult son must give him his compen- 
sation immediately. If one injured his minor son he must make a 
safe investment [segulla]‘ for him" with the compensation money. 
One who injures his minor daughter is exempt, and moreover, if 
there were others who injured her, they are liable to give compen- 
sation to her father. The Gemara answers: So too here, the baraita 
is speaking with regard to the daughter's loss of livelihood alone, 
which is paid to the father. The other types of indemnity are paid to 
the daughter. 


The Gemara questions the first ruling of the baraita: And is it so 
that if a father injured his adult son he must give him his compensa- 
tion immediately? And the Gemara raises a contradiction from 
that which is taught in another baraita: In a case of one who injures 
the sons or daughters of others," if they are adults he must give 
them their compensation immediately; if they are minors he must 
make a safe investment for them. If one injures his own sons or 
daughters, he is exempt from paying them compensation. 


The Sages say in response: This is not difficult. Here, where the 
baraita states that the father is exempt, it is dealing with a case where 
the children are dependent on their father’s table" for support. 
There, where the baraita states that the father is liable, it is dealing 
with a case where the children are not dependent on his table. 


NOTES —W\—_———_ 
The profits of her youth to the father - ax) DP naw: 
Rashi explains that this is derived from that which the verse 
states in the context of nullification of vows: “In her youth, 
in her father’s house” (Numbers 30:17), teaching that while 
she is in her father's house everything of hers belongs to 
him. But see Josafot, who present a proof that this verse 
is stated only with regard to vows. They explain that even 
according to Rashi, the halakha that the father is entitled 
o the profits of her youth is derived primarily from that 
which the mishna immediately states, that because the 
ather receives the money for her betrothal he has rights to 
he profits of her youth. 


t is only the profits of her youth that the Merciful One 
granted - Kam mb PXT MIT DPY Maw: The Ra'avad 
and Tosefot Rabbeinu Peretz explain that the profits of youth 
refer to the penalty paid by a rapist or seducer of a virgin 
who is a minor, which is paid to the father. This does not 
mean that the father has rights to other money earned by 
his daughter. 


BACKGROUND 
Afflicted with boils [shehin] — pme maya: The term shehin 
does not refer to one specific disease but is rather a general 
term for skin diseases. Besides being painful, these condi- 
tions create lesions in the skin all over the body, grossly 
disfiguring the sufferer. 


LANGUAGE 
Safe investment [segulla] - nyan: The word segulla 
means something precious that is guarded because of its 
importance. The Torah uses the word in this way: “And you 
shall be My own treasure [segulla] from among all peoples” 
(Exodus 19:5). 


NOTES §=— 
He must make a safe investment for him — TD b myy: 
Some commentaries read the Hebrew text as: He must 
make [yaaseh], while others read the text as: Shall be made 
[ye‘aseh]. According to the former reading, the one who 
caused the injury is liable to arrange the investment. Accord- 
ing to the latter reading, the court takes the money and 
arranges the investment (Meiri). 


Where the children are dependent on their father’s table - 
inw by wW: Josafot understand that in this case the 
father is exempt only from paying the indemnity for loss of 
livelihood. Because they depend on his table, he has rights 
to the profits of their labor, and their loss of livelihood is 
his own loss. The Ramban, in his work Milhamot HaShem, 
explains that the father is exempt from paying any com- 
pensation due to a rabbinic ordinance. The ordinance was 
instituted because it is common for a father to strike his sons, 
and if they can sue him in court, the acrimony engendered 
by their doing so will lead him to stop supporting them. 


HALAKHA 


One who injures the sons or daughters of others, etc. - 
apr orn Sw vnia yaa bainn: If one injures the sons or 
daughters of others, if they are adults, he pays them com- 
pensation immediately. If they are minors, the money paid 
for compensation is used to purchase land and the children 
garner its profits until they reach adulthood, upon which 
they take possession of the land. Others say that a Torah 
scroll should be purchased for them (Tur, citing Rosh). 

The same requirement to pay compensation applies to 
one who injures his own sons or daughters who are not 
dependent on his table. But if one injures his own children 
who are dependent on his table, then he is exempt. The Tur, 
citing the Rosh, says that he is exempt only from paying the 
indemnity for loss of livelihood, but not from the other four 
types of indemnity payments (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 4:19; Shulhan Arukh, Hoshen Mishpat 424:6). 
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HALAKHA 

Work for me but | will not feed you — J3 Yg "ay Mwy: 
A master can say to his Canaanite slave: Work for me but 
will not feed you. The slave then must feed himself from 
charity. The Rema, citing Tosafot and Rashba, says that 
during years of famine the master cannot say this, but 
he can say that the slave must support himself through 
his own labor (Rambam Sefer Kinyan, Hilkhot Avadim 9:7; 
Shulhan Arukh, Yoreh De'a 267:20). 


With you in food, etc. - ^3) boxna ‘ay: A master must 
provide his Hebrew slave, male or female, with food, drink, 
clothing, and lodgings, and they must be equal to his 
own standard (Rambam Sefer Kinyan, Hilkhot Avadim 1:9). 


A found item - mr: If one’s child finds a lost item, and 
that child is dependent on his father’s table, even as an 
adult, or if his minor daughter finds a lost item, even if 
she is not dependent on his table, then the found item 
belongs to the father. The Rema writes that the same is 
true of profits the children earn through trade or labor (Beit 
Yosef, citing Sefer Halttur). If a son who is not dependent on 
his father’s table finds a lost item, even if he is a minor, the 
son keeps the item (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 17:13; Shulhan Arukh, Hoshen Mishpat 270:2). 


NOTES 


Go around - np bn: In other words, go door-to-door 
begging for food and money, as the master is not required 
to feed his Canaanite slave. See the Jerusalem Talmud, 
cited by the Rif and others, where it is stated that even if 
this practice is permitted, it is not proper. The Sages of the 
Jerusalem Talmud learn the proper way to treat a slave 
from the behavior of Rabbi Yohanan, who was known to 
feed his slaves well, citing the verse: “Did not He that made 
me in the womb make him?” (Job 31:15). 


Because he fares well with you - jay baw 13: Accord 
ing to one of the early commentaries, the Gemara should 
have read as deriving this halakha from a different verse: 
“As a hired servant, and as a resident, he shall be with you” 
(Leviticus 25:40), which teaches that a Hebrew slave should 
be treated as equal to his master. Tosafot explain that the 
difficulty with citing the verse “because he fares well with 
you” is that it does not state a command but is merely 
descriptive. Nevertheless, Tosafot respond that even if 
his verse is not stated as a command, it does indicate the 
proper way to treat a slave. 
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The Gemara challenges this resolution of the two baraitot: In what 
manner did you interpret the first baraita? You interpreted it as 
dealing with a case where the children are not dependent on his 
table? If so, say the latter clause of that baraita: One who injures 
his minor daughter is exempt, and moreover, if there were others 
who injured her, they are liable to give compensation to her father. 
If this is a case where the daughter is not dependent upon her father 
for support, then the one who injured her would be required to 
give the compensation to her, because she needs to provide her 
own sustenance. 


The Gemara continues its challenge. And even according to the 
one who says that a master can say to his slave: Work for me but 
I will not feed you," i.e., a master is not legally obligated to provide 
sustenance for his slave, this matter applies only to a Canaanite 
slave, as the master can say to him: Work for me the entire day, 
and at night go around," beg, and eat. But in the case of a Hebrew 
slave, as it is written with regard to him: “Because he fares well 
with you” (Deuteronomy 15:16)," indicating that the Hebrew slave 
must be “with you” in food" and “with you” in drink, i.e., the 
Hebrew slave is entitled to live with his master as an equal, the 
master may not compel the slave to serve him unless he feeds him. 
All the more so is it not the case with regard to his daughter, that 
she is not required to beg for her sustenance and should receive 
the compensation herself? 


The Gemara answers: This is as Rava, son of Rav Ulla, said con- 
cerning a similar matter (Ketubot 43a): This halakha is necessary 
only for the surplus, i.e., money that a woman earns beyond what 
she needs for her essential sustenance. Here too, this halakha is 
necessary only for the surplus. If the compensation for injury is 
more than the daughter requires for her sustenance, the additional 
sum is paid to her father. 


The Gemara again challenges the resolution of the two baraitot: In 
what manner did you interpret the latter baraita discussing one 
who injures the children of another? You interpreted it as dealing 
with a case where the sons are dependent on their father’s table. 
But the baraita also stated: If they are adults, he must give them 
their compensation immediately; if they are minors, he must make 
a safe investment for them. Why does he make a safe investment 
for them? Shouldn't he be required to give the compensation to 
their father? 


The Sages say in response: Where the father is particular about 
receiving money that would go to his child is specifically in a matter 
that causes him a loss, as in a case where the father himself injured 
his child and would need to pay compensation. But in a matter that 
comes from elsewhere, as in a case where someone else injured his 
child, he is not particular about receiving the money, and it is paid 
to the child. 


The Gemara challenges that response: But isn’t a found item" a 
matter that comes to the children from elsewhere, and the father 
is particular about receiving it? The Sages say in response: With 
regard to profit that comes to the children from elsewhere, and 
they do not suffer physical pain in obtaining it, the father is 
particular about receiving the money, as he does not feel that 
the children deserve it. But in the case of an injury, where they 
suffer physical pain and it comes to them from elsewhere, the 
father is not particular about receiving the compensation paid 
to his child. 


The Gemara challenges: But there, in the first baraita, isn’t it dis- 
cussing a case where the daughter suffers physical pain, and it is a 
matter that comes to her from elsewhere, and the father is particu- 
lar about receiving the money, as it teaches: And moreover, if there 
were others who injured her, they are liable to give compensation 
to her father? 
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The Sages say in response: There, the baraita discusses a case where 
the father is a captious man, which is evident from the case of the 
baraita itself, as his children are not dependent on his table. A man 
like this is particular even about matters that come to them from 
elsewhere. By contrast, here, in the latter baraita, it discusses a case 
where the father is not a captious man, which is evident from the 
case of the baraita itself, as his children are dependent on his table. 
When he is particular about receiving the money, it is in a matter 
that causes him a loss, but in a matter that comes to them from 
elsewhere, he is not particular. 


The two baraitot stated that the father makes a safe investment 
for his minor children with the compensation paid to them. The 
Gemara asks: What is meant by a safe investment? Rav Hisda says: 
The father should purchase a Torah scroll for his child. Rabba bar 
Rav Huna, says: The father should purchase a date palm," from 
which the child will consume dates. 


The Gemara comments that the amora’im of Eretz Yisrael discussed 
the same issue as did those in Babylonia. And so says Reish Lakish: 
The Torah granted the father only the profits of her youth, and 
nothing else. And Rabbi Yohanan says: The father receives even 
the compensation for his daughter's wound. 


The Gemara objects: Does it enter your mind that the father 
receives compensation for his daughter’s wound, which, unlike an 
injury, does not diminish his daughter’s value? Even Rabbi Elazar 
raised his dilemma only with regard to an injury, 


by which he lowered her monetary value," diminishing the 
amount of money that her father will receive for her betrothal. But 
with regard to a wound, by which he did not lower her monetary 
value, Rabbi Elazar did not even raise a dilemma. 


Rabbi Yosei bar Hanina said: Rabbi Yohanan is discussing a case 
where someone wounded her on her face, and he thereby lowered 
her monetary value, as this affects the amount of money that her 
father will receive for her betrothal. 


Q The mishna teaches: One who injures a Canaanite slave belong- 
ing to others is liable for all of the five types of indemnity. Rabbi 
Yehuda says: Canaanite slaves do not have humiliation, so one 
who injures a slave pays only the other four types of indemnity. 
Whatis the reasoning of Rabbi Yehuda? The Gemara explains: The 
verse states with regard to the indemnity of humiliation: “When 
men strive together, a man and his brother” (Deuteronomy 25:11). 
The formulation “and his brother” teaches that the payment of com- 
pensation for humiliation is applicable with regard to someone 
who has a relationship of brotherhood with a Jew. This is excluding 
a Canaanite slave, who does not have a relationship of brother- 
hood™ with Jews. And the Sages, who hold that a Canaanite slave 
is included in the halakhot of compensation for humiliation, main- 
tain that he is the Jews’ brother with regard to the observance of 
mitzvot, as a Canaanite slave is obligated to observe most mitzvot. 


NOTES 


He lowered her monetary value — m9D22 ANNDN: There are 
those who hold that in any event, the payments for pain, medi- 
cal costs, and humiliation are paid directly to the daughter (Rif; 
Rosh). Others hold that while the payments for pain and medi- 
cal costs are paid to the daughter, the payment for humiliation 
goes to the father. They concede: If the father had spent money 
to heal her, he recoups his expenses (Ba'al HaMaor; Ramah). 


Who does not have brotherhood - mny b pxw: Rashi 
explains this to mean that it is prohibited ‘for him to marry a 
Jew. He also offers an alternative explanation, that a Canaanite 
slave is not bound by familial ties to those he was related to 
before becoming Jewish by virtue of being a slave, even if those 
relatives were to convert as well. Tosafot explain that he does 
not share common lineage with his children. 


OTES 


Date palm - sbt: The Sma asks why the commentaries do 


not specify a date palm, but 
purchased for the child and 


instead state that land should be 
the child should garner the prof- 


its. He explains that purchasing land, which never degrades, 
is certainly preferable to purchasing a date palm. Rabba 
bar Rav Huna specifies a date palm because in many cases 
the compensation does not suffice to purchase land and is 


enough to purchase only a 


HA 


single date palm. 


LAKHA 


He lowered her monetary value — mSD3/9 AANDN: If one 


injures the minor daughter 
ers her monetary value, the 
to her father. If the injury di 
to be 


of another in a manner that low- 
payment for the damage is given 
d not cause her monetary value 


owered, the payment is given to her, in accordance 


with the statement of Rabbi Yohanan. The money paid for 


loss of livelihood is given 

Rambam, writes that this is 
is supported by her father, 
dent the payment for loss o 
writes, citing the Rosh, that 


o the father. The Tur, citing the 
the halakha only if the daughter 
but if she is financially indepen- 
livelihood is given to her. He also 
he payment for loss of livelihood 


is given to her in any event. 


Wi 
humiliation, they are given 


h regard to the payments for pain, medical costs, and 


to the daughter. If a man injures 


his own minor daughter, he must pay her for pain, medical 


costs, and humiliation. Th 
that if she is supported by 


e Rema writes that some hold 
her father, he is entirely exempt 


(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:14 and Maggid 
Mishne there; Shulhan Arukh, Hoshen Mishpat 424:6). 


A slave who does not have brotherhood - 4 px tay 


mink: A Canaanite slave no 


longer has the status of a gentile 


but does not have the status of a Jew, and shares no familial 


ties with anyone. Therefore, 
marry his natural mother, d 


it would be permitted for him to 
aughter, or sister (Rambam Sefer 


Kedusha, Hilkhot Issurei Bia 14:17). 


D1’ pP: BAVA KAMMA PEREK VIII: 88A 159 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 
One from among your brothers - PYN 279: As the 
Gemara will explain, this formulation indicates that a 
king must be selected from the foremost element of 
the Jewish people. 


He is not obligated in all the mitzvot — mayana ix: 
A woman is obligated, generally speaking, onlyi in nega- 
tive prohibitions and in positive mitzvot that are not 
time bound, while the only mitzva applicable to a minor 
is that he must undergo circumcision. 


HALAKHA 
From the choicest among your brothers — yavan 
‘ynxaw: A Jew born into a family of converts may not 
be appointed as king, even if his family had converted 
several generations ago. If his mother is not from a fam- 
ily of converts, he may be appointed as king (Rambam 
Sefer Shofetim, Hilkhot Melakhim UMilhemoteihem 1:4). 


A woman...is disqualified from bearing witness — 
my ano3 mwr: According to the basic halakha, a 

woman is disqualified from bearing witness. Yet, there 

is an ancient ordinance enabling women to testify with 

regard to matters about which men are unlikely to be 

able to testify, as well as in other cases where no other 
witnesses are available (Rambam Sefer Shofetim, Hilkhot 
Edut 9:1-2; Shulhan Arukh, Hoshen Mishpat 35:14, and in 

the comment of Rema). 


A minor...is disqualified from bearing witness — 
my) bype...1BR: A minor is disqualified from bearing 
witness, even if he is of sound intelligence (Rambam 
Sefer Shofetim, Hilkhot Edut 9:1; Shulhan Arukh, Hoshen 
Mishpat 35:1). 


The slave. ..is disqualified from bearing witness - tay 
TYY Tia: A Canaanite slave is disqualified from bear- 
ing witness (Rambam Sefer Shofetim, Hilkhot Edut 91, 4; 
Shulhan Arukh, Hoshen Mishpat 34:19). 
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The Gemara challenges: If that is so, then according to Rabbi 
Yehuda, who holds that slaves are not in the category of brothers, 
conspiring witnesses who testify that a Canaanite slave committed 
asin punishable by capital punishment should not be put to death 
by the court, as it is written: “You shall do unto him as he con- 
spired to do unto his brother” (Deuteronomy 19:19), and the 
slave is not considered a brother. Rava said that Rav Sheshet said: 
The same verse states with regard to conspiring witnesses: “And 
you shall put away the evil from your midst,” indicating that the 
punishment for conspiring witnesses should be applied in any case, 
including when they testified about a slave. 


The Gemara raises another challenge: If that is so, then according 
to the Sages, who hold that slaves are in the category of brothers, a 
Canaanite slave should be fit for kingship, as it is written: “One 
from among your brothers shall you set a king over you” (Deuter- 
onomy 17:15). The Sages say in response: But according to your 
reasoning, the halakha disqualifying a convert from being king 
should pose a difficulty for you according to all opinions, both 
according to the opinion of the Sages and of Rabbi Yehuda: Why 
is a convert not fit to be a king, as he is certainly in the category 
of brother? The Gemara answers: Rather, the verse states: “One 
from among your brothers" shall you set a king over you,” which 
indicates that the king must be from the choicest among your 
brothers," which disqualifies both converts and slaves. 


The Gemara challenges further: If that is so, then according to 
the Sages, who hold that slaves are in the category of brothers, a 
Canaanite slave should be fit to bear witness, as it is written: “And 
behold, the witness is a false witness, and has testified falsely 
against his brother” (Deuteronomy 19:18). If a slave is considered 
a brother, why is he not eligible to testify in court? 


Ulla said: You cannot say that a slave is fit to bear witness, because 

the halakha concerning the testimony of a slave is derived by an 

a fortiori inference from the halakha concerning the testimony of a 

woman: And just as a woman, who is fit to enter into the congre- 
gation, i.e., to marry a Jew of fit lineage, is nevertheless disqualified 

from bearing witness," so too, with regard to a slave, who is not fit 

to enter the congregation, is it not logical that he is disqualified 

from bearing witness? 


The Gemara counters this derivation: What is notable about a 
woman? She is notable in that she is not fit to undergo the mitzva 
of circumcision. Would you say that from the fact that a woman is 
disqualified from bearing witness one can derive that the same is 
true for a slave, who is fit to undergo circumcision? The Gemara 
responds: The halakha of a minor shall prove that one’s fitness 
to undergo circumcision is not germane to one’s qualification to 
bear witness, as a minor is included in the mitzva to undergo 
circumcision, and yet he is disqualified from bearing witness." 


This is countered: What is notable about a minor? He is notable 
in that he is not obligated in the performance of mitzvot. Would 
you say that from the fact that a minor is disqualified from bearing 
witness one can derive that the same is true for a slave, who is obli- 
gated in the performance of mitzvot? The Gemara responds: The 
halakha of awoman shall prove the matter, as she is obligated in the 
performance of mitzvot and is disqualified from bearing witness. 


And the derivation has reverted to its starting point. The aspect of 
this case is not like the aspect of that case, and the aspect of that 
case is not like the aspect of this case, as each case has its own 
unique halakha. Their common denominator is that both a woman 
and a minor are not obligated in the performance ofall the mitzvot 
and are disqualified from bearing witness. I will also bring the 
case of the slave for inclusion in this halakha, as he is also not 
obligated in the performance of all the mitzvot" and is disqualified 
from bearing witness." 
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This derivation is rejected: What is notable about their common 
denominator? It is notable in that a woman ora minor is not a man, 
and this is why they are disqualified from bearing witness. Would 
you say that from the fact that they are disqualified from bearing 
witness one can derive that the same is true for a slave, who is a 
man? 


The Gemara offers a different derivation: Rather, derive the halakha 
that a slave is disqualified from bearing witness from that of a rob- 
ber, who is disqualified from bearing witness." The Gemara objects: 
What is notable about a robber? He is notable in that his actions 
caused him to be disqualified. Would you say that from the fact 
that a robber is disqualified from bearing witness one can derive 


that the same is true for a slave, whose actions did not cause him 
to be unfit? 


The Gemara answers: Rather, derive the halakha from a robber 
and from one of these other two, either a woman or a minor. Their 
common denominator is that they do not observe all the mitzvot 
and are disqualified from bearing witness. So too, a slave does not 
observe all the mitzvot and is disqualified from bearing witness. 


Mar, son of Ravina, said another derivation. The verse states: 
“Fathers shall not be put to death for children” (Deuteronomy 
24:16), meaning that people shall not be put to death based on the 
testimony of fathers who do not have common lineage [hayis]' 
with their children. This is referring to Canaanite slaves, whose 
children are not considered to be related to them. For if it enters 
your mind to interpret the verse according to its straightforward 
meaning, as we say: “Fathers shall not be put to death for chil- 
dren,” meaning by the testimony of their children, then let the 
Merciful One write: Fathers shall not be put to death for their 
children. What does the verse teach by stating only: “Children,” 
without the word their? Learn from this formulation that people 
shall not be put to death based on the testimony of fathers who 

do not have common lineage with their children. 


The Gemara challenges this: If that is so, when the end of the verse 

states: “Nor shall children be put to death for fathers” (Deuter- 
onomy 24:16), does this also mean that people shall not be put to 

death based on the testimony of children who do not have com- 
mon lineage with their fathers? But if that were the case, it would 

also be the case that a convert would be disqualified from bearing 
witness, as one who converts no longer shares common lineage 

with his parents. 


‘The Sages say in response: How can these cases be compared? With 
regard to a convert, although he has no common lineage" with 
those above him, i.e., his parents, he does have common lineage 
with those below him, i.e., his children. This serves to exclude a 
slave, who has no common lineage either with those above him 
or with those below him." 


HALAKHA 


A robber is disqualified from bearing witness — bios i 
py: A robber is disqualified from bearing witness until he 
repents (Rambam Sefer Shofetim, Hilkhot Edut 10:4; Shulhan 
Arukh, Hoshen Mishpat 34:7). 


A convert, although he has no common lineage, etc. — 71278 
D1 Dn b px: Converts are not bound by familial ties. Even 
twin brothers who convert may bear witness with regard to 
each other, as the legal status of a convert who just converted is 
like that of anewborn child. From the moment one converts, he 


is considered a Jew with regard to all matters and it is permitted 
for him to marry a Jewish woman. If he fathers a child with a 
Jewish woman, the child is a full-fledged Jew (Rambam Sefer 
Kedusha, Hilkhot Issurei Bia 12:17, 15:9; Shulhan Arukh, Even HaEzer 
4:9, Hoshen Mishpat 33:11). 


Aslave, who has no common lineage either with those above 
him or below him - mea) xy bya Kh por 15 pea tay: The 
child of a Canaanite slave shares lineage with his mother but not 
with his father (Rambam Sefer Kedusha, Hilkhot Issurei Bia 15:4). 


LANGUAGE 
Lineage [hayis] - Dm: This is derived through metathesis 
from the word yahas, meaning familial lineage. It is gener- 
ally used to describe the most basic familial ties, e.g., the 
legal connection between a parent and child. 
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The Sages prove that a convert is fit to bear witness: As, if it 
enters your mind that a convert is disqualified from bearing 
witness, then let the Merciful One write: Fathers shall not be 
put to death for their children, according to the interpretation 
that we say: Fathers shall not be put to death based on the 
testimony of their children; and let the Merciful One also 
write: “Nor shall children be put to death for fathers,” from 
which you learn two halakhot: One, that children shall not be 
put to death by the testimony of their fathers, and another, that 
people shall not be put to death based on the testimony of 
children who do not have common lineage with their fathers, 
i.e., converts. 


The Gemara continues the statement: And the halakha with 
regard to a slave being disqualified from bearing witness is 
derived by an a fortiori inference from the halakha ofa convert: 
And just as with regard to a convert, that it is the case concern- 
ing those above him that he has no common lineage, but with 
those below him he does have common lineage, and he is dis- 
qualified from bearing witness, then with regard to a slave, who 
has no common lineage with those above him or those below 
him, all the more so is it not logical that he is disqualified from 
bearing witness? 


The Gemara continues the statement: Rather, due to the fact 
that the Merciful One did not write the verse that way, but 
instead wrote: “Fathers shall not be put to death for children, 
which indicates that people shall not be put to death based on 
the testimony of fathers who do not have common lineage with 
their children, learn from this formulation that with regard toa 
slave, who has no common lineage with those above him or 
those below him, he is the one who is disqualified from bearing 
witness. But with regard to a convert, since he has common 
lineage with those below him, he is fit to bear witness. 


And if you would say: Let the Merciful One write: Nor shall 
children be put to death for their fathers, why do I need that 
which the Merciful One wrote: “Nor shall children be put to 
death for fathers,” which indicates that people shall not be 
put to death based on the testimony of children who do not 
have common lineage with their fathers? The Gemara answers: 
Since the Merciful One wrote: “Fathers shall not be put to 
death for children,” He also wrote in the same manner: “Nor 
shall children be put to death for fathers.” 


§ The mishna (87a) teaches: With regard to a deaf-mute, an 
imbecile, or a minor, an encounter with them is disadvan- 
tageous, since one who injures them is liable. But if they were 
the ones who injured, they are exempt. The Gemara relates an 
incident: The mother of Rav Shmuel bar Abba from the city of 
Hagroneya was married to Rabbi Abba. She wrote, i.e., signed 
over, her property” to Rav Shmuel bar Abba, her son. After 
she died, 


She wrote her property — pad VaN: In attempting to 
explain why Rav Shmuel bar Abba’s mother saw fit to designate 
her property for Rav Shmuel, some explain that his mother had 
been previously married to another man named Abba, who 
was the father of Rav Shmuel. She then married a man named 


NOTES 


Rav Shmuel, so that it would not end up in the possession of her 
second husband. Others explain that Rav Shmuel was in fact 
the son of Rabbi Abba, but his mother designated her property 
for him so that the children of Rabbi Abba from another mar- 
riage would not inherit the property (Shita Mekubbetzet). 


Rabbi Abba. Therefore, she designated her property to her son, 
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Rav Shmuel bar Abba went before Rabbi Yirmeya bar Abba to 
claim his mother’s property. Rabbi Yirmeya established him as 
the owner of the property, in accordance with what was written 
in the document. Rabbi Abba, the mother’s husband, went and 
said a report of the matter before Rav Hoshaya. Rav Hoshaya 
went and said a report of the matter before Rav Yehuda. Rav 
Yehuda said to Rav Hoshaya: This is what Shmuel says: In a case 
of a woman who sold her usufruct property," which belongs to 
her but whose profits her husband garners, in her husband’s life- 
time, and then she died, the husband repossesses the property 
from the purchasers." The granting of her property by means of 
the documentis analogous to a sale, and Rabbi Abba can repossess 
the property from Rav Shmuel bar Abba. 


The Sages said that halakha before Rabbi Yirmeya bar Abba, who 
had ruled that the property belongs to Rav Shmuel bar Abba. He 
said to them: I know the mishna that supports my opinion, as 
we learned in a mishna (Bava Batra 136a): In the case of one 
who writes a document transferring ownership of his property to 
his son," stating that the transfer should take effect immediately 
but the son will have use of it only after the father’s death, the 
son cannot sell the property due to the fact that it is still in the 
father’s possession. And the father, even though he retained 
the right to use the property, cannot sell the property due to the 
fact that it is written as belonging to the son. If the father sold 
the property, then it is sold to the extent that the purchaser may 
use it until the father dies. If the son sold the property during 
his father’s lifetime, the purchaser does not have the right to use 
the property until the father dies. 


Rabbi Yirmeya bar Abba infers: In any event, if the son sold the 
property during his father’s lifetime, when the father dies the 
purchaser has rights to the property. And this would be so even 
though it is a case where the son died in the father’s lifetime, 
where the property never came into the son’s possession. 


Rabbi Yirmeya bar Abba’s analysis is in accordance with the opin- 
ion of Rabbi Shimon ben Lakish, who says: There is no differ- 
ence if the son died in the father’s lifetime, where the property 
never came into the son’s possession, and there is no difference 
if the father died in the son’s lifetime, where the property came 
into the son’s possession. In any event, the purchaser acquired 
the property. 


The Gemara records a dispute between the amora’im with regard 
to this point. As was stated: In a case where the son sold the 
property in the father’s lifetime, and the son died in the father’s 
lifetime, Rabbi Yohanan says: The purchaser did not acquire 
the property. Reish Lakish says: The purchaser acquired the 


property. 


The Gemara explains the opinion of Rabbi Yohanan. Rabbi 
Yohanan says: The purchaser did not acquire the property, 
because he could have said to you: When the mishna teaches that 
if the son sold the property during his father’s lifetime the pur- 
chaser does not acquire any rights to use the property until the 
father dies, and one could infer that when the father dies the 
purchaser has rights to the property, the mishna is discussing a 
case where the son did not die during the father’s lifetime, so 
that the property came into the son’s possession upon the father’s 
death, before the purchaser acquired it. But if the son died in the 
father’s lifetime, so that the property did not come into the son’s 
possession," then even when the father dies the purchaser does 
not have rights to the property. 


NDITI PI- BAVA KAMMA : PEREK VIII: 88B 


HALAKHA 


A woman who sold her usufruct property - TRAW TONI 
abn »222: If a woman sold her usufruct property ‘during her 
husband's lifetime, the husband retains the rights to the pro- 
duce during her lifetime and takes possession of the actual 
property after her death without having to reimburse the 
purchasers. This was the ordinance of Usha (Rambam Sefer 
Nashim, Hilkhot Ishut 22:7; Shulhan Arukh, Even HaEzer 90:9). 


One who writes a document transferring ownership of his 
property to his son, etc. - ^3) ia vonid: If one writes 
a bill transferring ownership of his property to his son after 
he dies, the son owns the property from the date recorded 
on the document. The rights to the produce are retained by 
he father as long as he lives. Neither of them is able to sell 
his property. 

If the father proceeded to sell the property, the rights to 
he produce are sold until he dies, whereupon those rights 
are transferred to his son. The son must pay the purchaser 
or any produce still attached to the ground at the time of 
he transfer. If there was produce already detached from the 
ground, or even produce ready to be harvested, the pur- 
chaser keeps it. The Rema notes that some hold all produce 
attached to the ground is transferred to the son (Tur, citing 
Rashbam). 

If the son proceeded to sell the property, the purchaser 
does not have any rights to it until the father dies, where- 
upon he takes full possession of them. If the son sold the 
property during his father’s lifetime and then predeceased 
his father, the purchaser still takes possession of it after the 
father dies, as the father was the owner of the rights to the 
produce alone, and ownership of the rights to use an item 
and to its produce is not considered to be like ownership 
of the item itself, in accordance with the opinion of Reish 
Lakish (Rambam Sefer Kinyan, Hilkhot Zekhiya UMattana 12:13; 
Shulhan Arukh, Hoshen Mishpat 257:1, 3-5). 


NOTES 
The husband repossesses the property from the purchas- 
ers- ninipya me) win byan: Since a husband inherits from 
his wife, he is considered to have purchased the property 
before it came into the possession of the one to whom his 
wife sold it (Rashi). 


The property did not come into the son's possession — xb 
137 mph any: In this case, there was not even one moment 
when the son was the absolute owner of the property. There- 
fore, he did not have the ability to sell it to the purchaser. 
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NOTES 


Ownership of the rights to use an item and to its pro- 
duce — niva p3p: This dispute between Reish Lakish and Rabbi 
Yohanan, which appears in several places in the Talmud, seems 
to hinge upon the question of whether abstract ownership 
of property not accompanied by any actual usage rights is of 
legal significance. According to Reish Lakish, ownership rights 
and usage rights are two distinct entities, and can therefore be 
held by two separate people. According to Rabbi Yohanan, the 
usage of property cannot be separated from the ownership 
of that property. 


164. 
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The Gemara comments: Apparently, Rabbi Yohanan holds that 
ownership of the rights to use an item and to its produce’ is 
considered to be like ownership of the item itself. Even though 
the property itself did not belong to the father, it is as though the 
father owned the property, because all of the produce belonged 
to him in practice. Therefore, when the son sold the property, he 
sold property that did not belong to him. 


The Gemara explains the opinion of Rabbi Shimon ben Lakish: 
Rabbi Shimon ben Lakish says that the purchaser acquired 
the property based on this claim: When the mishna teaches 
that if the son sold the property during his father’s lifetime the 
purchaser does not have any right to use the property until 
the father dies, and one could infer that in any event, when 
the father dies the purchaser has rights to the property, the 
mishna means that there is no difference if the son did not die 
in the father’s lifetime, where the property came into the 
son’s possession, and there is no difference if the son died in 
the father’s lifetime, where the property did not come into 
the son’s possession. In either case, the purchaser acquired the 


property. 


The Gemara comments: Apparently, Rabbi Shimon ben Lakish 
holds that ownership of the rights to use an item and to its 
produce is not considered to be like ownership of the item 
itself. And therefore when the son sold the property, he sold 
property that belonged to him. 


The Gemara returns to the discussion of the opinion of Rabbi 
Yirmeya bar Abba. And now for us, whether if one discusses the 
opinion of Rabbi Yirmeya bar Abba and whether one discusses 
the opinion of Rav Yehuda, they both hold in accordance with 
the opinion of Rabbi Shimon ben Lakish, that ownership of the 
rights to use an item and to its produce is not considered to be 
like ownership of the item itself. And Rabbi Yirmeya bar Abba 
says: If it enters your mind that ownership of the rights to use 
an item and to its produce is considered to be like ownership 
of the item itself, then when the father dies and the son had 
died in the father’s lifetime, why does the purchaser have rights 
to the property? When the son sold it, didn’t he sell property 
that did not belong to him? 


Rather, isn’t it correct to conclude from the mishna that owner- 
ship of the rights to use an item and to its produce is not con- 
sidered to be like ownership of the item itself? Therefore, Rav 
Shmuel bar Abba should receive the property transferred to him 

by his mother, as the fact that the husband owned the rights 

to its produce does not limit her ability to transfer her property 
to her son. 


The Sages brought back Rabbi Yirmeya bar Abba’s reply before 
Rav Yehuda. Rav Yehuda said to them: This is what Shmuel 
said: This halakha, that a husband can repossess the property 
that his wife sold before she died, is not similar to the halakha 
of our mishna concerning a father who transfers his property to 
his son while retaining the right to garner the profits. 


The Gemara asks: What is the reasoning for distinguishing 
between the two cases? Rav Yosef said: Granted, if the mishna 
had taught the opposite and stated that in the case of one who 
writes a document transferring ownership of his property to his 
father after his death, with the son retaining the right to garner 
the profits until then, and the father sold the property during his 
son’s lifetime, the purchaser has rights to the property after the 
son dies, then it is possible to resolve from the mishna that 
ownership of the rights to use an item and to its produce is not 
considered to be like ownership of the item itself. 
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Rav Yosef continues: But now that the mishna teaches specifically: 
One who writes a document transferring ownership of his prop- 
erty to his son, the ability of the son to sell the property is due to 
the fact that the son is fit to inherit from him" and already has a 
right to the property, and not just due to the existence of the docu- 
ment. In the case of Rav Shmuel bar Abba as well, the woman’s 
property is inherited by her husband, not her son, so she cannot 
transfer it to Rav Shmuel bar Abba. 


Abaye said to Rav Yosef: Is this to say that a son inherits from 
a father, but a father does not inherit from a son?" There is no 
difference between their rights to inherit from one another. Rather, 
even if the mishna taught a halakha concerning a son transferring 
his property to his father, the son’s reason for doing so could have 
been that he comes to hide his property from his own son and 
wants his father to inherit from him instead. Here too, when a father 
transfers his property to his son, he comes to hide his property 
from the son’s brothers, as the father has other sons but does not 
want them to inherit from him. Therefore, the mishna’s choice of 
case cannot serve as a basis for inference. 


Abaye continues: Rather, what was Shmuel’s reason for saying that 
the right of a husband to the property that his wife sold before she 
died is not similar to our mishna that states that a father does not 
have rights to property sold by his son? The difference is due to the 
rabbinic ordinance of Usha,™ an ordinance instituted with regard 
to a husband's rights to his wife’s property. As Rabbi Yosei bar 
Hanina says: In the town of Usha the Sages instituted that in the 
case ofa woman who sold her usufruct property in her husband’s 
lifetime and then died, the husband repossesses it from the pur- 
chasers. This ordinance was instituted only for the benefit of a 
husband, but not for the benefit of a father or son. 


Rav Idi bar Avin said: We too learn of the ordinance of Usha in 
the baraita: If witnesses said: We testify about so-and-so that he 
divorced his wife and gave her the full value of the obligations 
recorded in her marriage contract," 


BACKGROUND 


Ordinance of Usha - xwx mpn: The town of Usha in the 
Galilee was for a time the seat of the Sanhedrin. According 
to the Gemara (Rosh HaShana 31a), during the period of the 
destruction of the Second Temple, God began to withdraw 
His Divine Presence from the Temple. In parallel, the Sanhedrin 
removed itself as well, first relocating within the city of Jerusa- 
lem, and ultimately to the Galilee. It was initially transplanted 
to Yavne, and from there to Usha, Shefaram, Beit She’arim, 
Tzippori, and Tiberias. While in Usha, the Sanhedrin instituted 
many ordinances relating to various areas of halakha, includ- 
ing ritual purity and monetary laws. Although the Sages dis- 
agreed with regard to the exact date of the Usha ordinances, 
it would seem that they were instituted after the failure of 
the bar Kokheva rebellion, approximately seventy years after 
the destruction of the Temple. The ordinances of Usha were 
not codified in the Mishna but were nevertheless accepted 
by the amora‘im, with Rabbi Yosei bar Hanina recognized as 
their leading expert. 


Map showing location of Usha 


NOTES 


The son is fit to inherit from him - x17 ward sare: Rashi 
explains that since in any event the son would have inherited 
the property from his father when his father died, the reason 
why the father would choose to deed ownership of the prop- 
erty in his lifetime, while retaining the rights of usage, would 
be only to grant his son the ability to sell the future ownership 
of the land while the father is still alive. Tosefot Rabbeinu Peretz 
suggest that one could ascribe to the father a different intention, 
i.e., that he wishes to deny himself the ability to sell the land to 
another. They therefore offer an alternative explanation, similar 
to that of the Ra’avad, that the son, as a future inheritor of the 
field, is viewed as having rights to the produce of the field even 
now. Consequently, in this case, the father’s ownership rights 
to the produce are not sufficient to consider him the owner of 
the field itself. 


Is this to say that...a father does not inherit from a son - 
xa mynd NaAK...1WK: Since the decisive factor is not the actual 

inheriting of the property but the fact that the son potentially 
can inherit the property from his father, the converse would also 

apply, that the father’s potential right to inherit from the son 

reinforces his position as an owner even now. 


Ordinance of Usha — xIx napa: With this ordinance, the 
Sages provided the husband with additional rights to his wife's 
property beyond those of other purchasers. The early com- 
mentaries ask: Since, according to the opinion of Rabbi Yohanan, 


ownership of the rights to use an item and to its produce is 
considered to be like ownership of the item itself, why was there 
aneed for the ordinance of Usha, as in any event the wife could 
not sell her usufruct property? The Rashba in fact writes that 
Rabbi Yohanan would deny the validity of this ordinance, which, 
as the Gemara notes later on, was not universally accepted. 
Tosafot explain that even according to the opinion of Rabbi 
Yohanan, there are cases where the ordinance is relevant. For 
example, if the husband grants his wife the rights to the pro- 
duce of the usufruct property and does not retain any rights for 
himself during his wife's lifetime, the ordinance of Usha would 
still enable him to repossess the field from one who purchased 
it from his wife. 
The Rosh writes that there is a distinction between the rights 
o the produce that the father retained for himself when he 
ransferred his property to his son and the rights to the pro- 
duce enjoyed by the husband. In the former case, the father 
possessed ownership of both the property itself and the rights 
o the produce, and his partial transfer of ownership is not 
enough to weaken his status as owner. By contrast, the husband 
never had ownership rights to the property, and his ownership 
was always limited to profiting from the produce alone. This 
more limited ownership of rights to the produce would not 
be sufficient to consider him the owner even according to the 
opinion of Rabbi Yohanan. Therefore, the ordinance of Usha was 
effective even according to his opinion. 
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Others explain that if not for the ordinance of Usha, the hus- 
band would be viewed as one who inherited land from his wife, 
which would then require him to reimburse the money given 
by those who had purchased the land from her. The ordinance 
of Usha causes him to be viewed as one who purchased the 
land before his wife sold it to the others, and he would not be 
required to reimburse them (Shita Mekubbetzet). 


Her marriage contract - Anana: The marriage contract, given 
by the husband to the wife, lists his legal obligations toward 
her during and after their marriage. For the purposes of the 
discussion in this Gemara, it is important to note that the mar- 
riage contract includes information pertaining to the financial 
benefits the wife receives in the case of the termination of the 
marriage, either through the death of her husband while she 
is still alive, or through divorce. Primary among these are a sum 
of money that the husband obligates himself to pay. The main 
sum is fixed minimally at one hundred dinars for a widow or 
divorcée, and two hundred dinars for a virgin bride. Additionally, 
the marriage contract lists the property that the wife brings 
into the marriage, as these properties must be returned to her 
in some manner if the marriage is terminated, as the Gemara 
will note later on. When discussing the payment or sale of a 
marriage contract, both the sum of money due to be paid to 
the wife and the properties of the wife are intended. 
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NOTES 
And she is under him — vana sm m: If she had 
been divorced and had not received payment of 
her marriage contract, then the conspiring wit- 
nesses would be required to pay her the entire 
sum of the marriage contract (Rashi). 


Evaluates, etc. — 151 pmax: The woman cannot 
sell her marriage contract outright, because in the 
event that she would predecease her husband, 
he would never have to pay it. Since she is able 
to sell only the possible gains realized if her hus- 
band were to predecease her or if they were to 
be divorced, there must be an evaluation of what 
the value of that sale would be, as the potential 
future gains depend on several variables, e.g., the 
relative chance that he or she will die first, and the 
state of their marriage in general. 


Sell her marriage contract entirely — pan 
"aD anana: Without the ordinance of Usha, 
the woman could sell all of her usufruct property. 
Therefore, the conspiring witnesses would need 
to reimburse her for all the definite gains she 
could have realized. 


Usufruct property, guaranteed property — *93) 
bra IX¥ p) abn: Properties that are returned 
to the woman in the event of divorce or her 
husband's death are comprised of two elements, 
usufruct property and guaranteed property. 

Usufruct property is property that is brought 
into the marriage by the wife that remains under 
her ownership. The husband has the right to 
garner the profits generated by that property, 
and he manages the property during the course 
of their marriage as well. He is not liable to pay 
compensation to his wife in the event that the 
value of the property decreases. 

Guaranteed property as well is brought into 
the marriage by the wife. The value of this prop- 
erty at the time of the marriage is listed in the 
marriage contract, and that amount is returned 
to the woman in the event of the husband's death 
or if they divorce. Items considered guaranteed 
property are referred to in the Talmud as tzon 
barzel, literally iron sheep, as their value for the 
wife remains fixed and does not decrease, just as 
iron does not deteriorate. 


HALAKHA 

The financial advantage is given to the wife - 
baal mr M37 NIV: Ifa woman sold the finan- 
cial advantage of either her marriage contract or 

properties constituting her dowry, the husband 

has no rights either to the money she received in 

return or to the profits generated by that money 

(Shulhan Arukh, Even HaEzer 85:7). 
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and she is under him" and serves him, i.e., she was in fact still mar- 
ried to him, and then these witnesses were found to be conspiring 
witnesses who were attempting to deny this woman the ability to ever 
collect payment of her marriage contract, then the court does not say 
that the witnesses shall pay the entire value of her marriage contract. 
Rather, the court says that they shall pay the financial advantage of 
her marriage contract. The Gemara explains: What is the financial 
advantage of her marriage contract? The court evaluates’ how 
much a person would want to give to purchase the rights of this 
woman's marriage contract, taking into account the halakha that if 
she becomes widowed or divorced the purchaser will receive its full 
value, but if she dies during her husband's lifetime, her husband will 
inherit her property and the purchaser will receive nothing. 


Rav Idi bar Avin continues: And if it enters your mind that there is 
no ordinance of Usha, why would her husband inherit from her? 
Let the woman sell her marriage contract entirely." 


Abaye said: This is not a proof for the existence of the ordinance of 
Usha, because even if there is no ordinance, and the Sages said that 
the woman retains the right to sell with regard to the usufruct prop- 
erty, would they also say that the woman retains the right to sell with 

regard to guaranteed property,” which is listed among the posses- 
sions she brought into the marriage but is entirely under her husband’s 

authority? In any event, there is property that she does not have the 

right to sell and that the husband would inherit if she dies, regardless 

of whether or not there is an ordinance of Usha, so the marriage 

contract could not be sold for its full value. 


§ Abaye said: With regard to financial advantage, since discussion 
of this matter came to us, let us say something about it. The money 
received for selling the financial advantage is given only to the wife." 
For if it enters your mind to say that it is given to the husband, then 
let the conspiring witnesses, who have been rendered liable to pay a 
penalty to the wife, say to her: What loss have we caused you by 
testifying that you had received payment of your marriage contract? 
Even if you were to sell it for the financial advantage, your husband 
would have taken it from you. Rav Shalman said in response: She 
still would incur a loss, because there is a gain to the household. 
Even if the husband were to be the one to receive the payment from 
the sale, the financial situation of the household would be improved, 
leading to a concrete benefit for the wife as well. This offsets the wife’s 
potential loss. 


Rava said: The halakha is that the money received for selling the 
financial advantage of the marriage contract is given only to the wife, 
and the husband does not even garner the profits from that money 
or from property the wife would purchase with that money. What is 
the reason? The Sages instituted that the profits of her property are 
for the husband, but the Sages did not institute that the profits of 
the profits are for him. 


§ When Rav Pappa and Rav Huna, son of Rav Yehoshua, came 
from the study hall of Rav they said: We learned a source for the 
ordinance of Usha in the mishna (87a): With regard to a slave ora 
married woman, an encounter with them is disadvantageous, since 
one who injures them is liable. But if they were the ones who injured 
others they are exempt, because they do not have money with which 
to pay. And if it enters your mind to say that there is no ordinance 
of Usha, there would be a method by which a married woman can 
obtain money with which to pay, as the court can have her sell her 
usufruct property and give the money received to the one she 
injured. It can therefore be inferred from the mishna that a woman 
cannot sell her usufruct property, in accordance with the ordinance 
of Usha. 
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The Gemara responds: And according to your reasoning, though 
indeed there is an ordinance of Usha, and she cannot fully sell 
her usufruct property, she should nevertheless be able to sell her 
usufruct property for the financial advantage, i.e., the purchaser 
will pay her for the future rights to the property in the event that she 
gets divorced or is widowed, and she will give that money to the 
one she injured. Rather, it must be that the mishna is discussing a 
case where she does not have usufruct property of which she can 
sell the future rights. So too, there is no source from the mishna for 
the ordinance of Usha, as the mishna is discussing a case where she 
does not have usufruct property to sell. 


The Gemara questions the ruling of the mishna: Why does the 
mishna assert that a married woman will not have money with 
which to pay, but she should sell the financial advantage of her 
marriage contract and give the money received to the one she 
injured? The Gemara answers: In accordance with whose opinion 
is this ruling of the mishna? It is in accordance with the opinion of 
Rabbi Meir, who says that it is prohibited for a man to remain 
living together with his wife" for even one hour without her having 
a marriage contract. Therefore, the woman cannot sell the financial 
advantage ofher marriage contract. 


The Gemara asks: And what is the reason for the ruling of Rabbi 

Meir? It is so that she will not be demeaned in his eyes such that 
he will easily divorce her, as he would not suffer any adverse finan- 
cial consequences by divorcing her. The Gemara asks: If that is the 

reason, then here, when she sold her marriage contract to others, 
the husband will not easily divorce her, as, if he would divorce 

her, those who purchased her marriage contract will come and 

collect payment of her marriage contract from the husband. It 

makes no difference to the husband whether he will have to pay the 

marriage contract to her or to the purchasers. Therefore, the reason 

for the ruling of the mishna cannot be based upon the statement of 
Rabbi Meir. 


Rather, the reason she is not required to sell the financial advantage 
of her marriage contract to pay the one she injured is that the finan- 
cial advantage of her marriage contract is mere words, i.e., not a 
specific possession, but a legal entity that simply creates the possibil- 
ity to collect its value at a later date. And mere words are not mort- 
gaged for the payment of debts, in this case her debt to the injured 
party. 


The Gemara questions this assertion: Why not? Why is financial 
advantage not mortgaged? They are words that are sold for dinars. 
Since the financial advantage of her marriage contract has a market 
value, it is mortgaged to pay the debt to the injured party. Rather, 
she is not required to sell the financial advantage of her marriage 
contract because of the statement of Shmuel, as Shmuel says: With 
regard to one who sells a promissory note" to another," and the 
seller went back and forgave the debtor his debt, it is forgiven, and 
the promissory note is left valueless, since the debtor essentially had 
a non-transferable obligation to the creditor alone, and even the 
seller's heir can forgive the debt. Since there is a concern that the 
woman will forgive the debt of her marriage contract after having 
sold it, causing a loss to the purchaser, she is not required to sell it. 


NOTES 


One who sells a promissory note, etc. — 3) Sin Ww 7127: 
The early commentaries dispute the reason for this law, and the 
dispute has halakhic ramifications. Josafot write that one can 


acquire a promissory note from another only by rabbinic law, 
and therefore the seller retains the right to forgive the debt. 


Therefore, an heir, whose right to the promissory note is by Torah 
law, can forgive the debt as well. 

An entirely different opinion is cited by the Rif. He quotes an 
explanation that the lender can claim he noticed upon further 


research that the debt had previously been paid. The Rif rejects 
this explanation, as the phrase: Went back and forgave, indicates 
that he is not claiming the debt was paid. The Ra‘avad explains 
that the debtor has a right to say to the purchaser of the docu- 
ment that he had never agreed to obligate himself to anyone 
other than the one who lent him the money. Consequently, the 
latter is still considered to be the address for the payment of the 
debt, and he may forgive it if he so chooses. 


HALAKHA 


It is prohibited for a man to remain with his wife, etc. - 
api inwr ny eww oa ino: Itis prohibited fora man 
to remain living with his wife, even for one hour, if she does 
not have a marriage contract. If she sold the financial advan- 
tage of her marriage contract to others, the couple may 
continue to live together, as he will not easily divorce her. 
In that case, there is no need for him to give her a new 
marriage contract (Rambam Sefer Nashim, Hilkhot Ishut 10:10, 
11:17 and Sefer Nezikin, Hilkhot Hovel UMazik 4:18; Shulhan 
Arukh, Even HaEzer 66:3, 105:1, 424:10). 


One who sells a promissory note to another - 7>ia7 
ivanb Iin www: If one sells a promissory note to his friend 
and then forgives the debt, the debt is forgiven. Even one 
who inherits from the original lender can forgive the debt 
(Rambam Sefer Kinyan, Hilkhot Mekhira 6:12 and Sefer Nezikin, 
Hilkhot Hovel UMazik 7:10; Shulhan Arukh, Hoshen Mishpat 
66:23, 66:32, 386:1). 
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NOTES 
Would not lose anything - Ppa xP xd: Tosafot suggest 
that he would in fact suffer a loss, as until now he had 
the chance to collect compensation for his injuries were 
the husband to die first or were they to divorce, and if 
she forgives the debt of the marriage contract he has no 
chance to receive any compensation. They answer that 
since he does not have anything of value at the moment, 


his losing the possibility of receiving future compensation, 


which in any event is not guaranteed to be paid to him, is 
not considered a loss. 
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The Sages say: Let her sell the financial advantage of the marriage 
contract and give the money to the one she injured, and if she 
happens to forgive the debt of her marriage contract to her hus- 
band, she will forgive it. Just as it is generally permitted for one to 
sell a promissory note despite the fact that he could then forgive the 
debt, the same should hold true in this case as well. 


The Sages say: In any matter that will engender a benefit to her 
husband, she will certainly forgive the debt to him so that he will 
not have to pay the marriage contract. And with regard to causing 
a definite loss to that purchaser through direct action by having 
the woman sell the financial advantage of her marriage contract in 
a case where she will certainly forgive the debt, the Sages will not 
be willing to cause a definite loss to the purchaser. 


The Gemara offers another suggestion: And if you would say that 
she should sell her marriage contract to that one whom she injured 
in order to receive the money for the financial advantage, 


so that even if she were to forgive the debt of her marriage contract 
with regard to her husband, the one she injured would not lose 
anything,” as now as well she is not giving him any payment, one 
could respond that ultimately, in any matter that will engender a 
benefit to her husband, she will certainly forgive the debt with 
regard to him. And we do not trouble the courts to supervise the 
sale of the financial advantage without cause." 


The Gemara asks: But if the reason she does not sell the financial 

advantage of her marriage contract to obtain money with which to 

pay the injured party is that she would then forgive the debt of the 

marriage contract, then with regard to that which is taught in a 

baraita (Tosefta 9:22): And similarly, in a case where she was the 

one who injured her husband" she has not lost her marriage 

contract as a result, as he does not collect compensation from the 

properties she brought into the marriage that are enumerated in the 

marriage contract, why does she not lose it? Let her sell the finan- 
cial advantage of her marriage contract to her husband in order 
to obtain the money to compensate him for that injury that she 

caused him, as, if she will forgive the debt of her marriage contract 

with regard to her husband there will be no loss for the purchaser, 
i.e., her husband. 


The Gemara answers: This baraita is certainly in accordance with 
the opinion of Rabbi Meir, who says that it is prohibited fora man 
to remain living together with his wife for even one hour without 
her having a marriage contract. Therefore, the woman cannot sell 
the financial advantage of her marriage contract to her husband. 


HALAKHA 


And we do not trouble the courts without cause — MWN) 
pra xb 193 MP7 a: If a woman injures a man she is not 
required to sell her marriage contract, even to the injured party 
himself. The reason is that she will definitely forgive the payment 
of the marriage contract afterward and the courts should not be 
troubled without cause. If she possessed usufruct property or 
guaranteed property, she sells them for their financial advantage 
and compensates the injured party with the money she receives 
(Tur and Shulhan Arukh, Hoshen Mishpat 424:9, and in the com- 
ment of Rema). 


She was the one who injured her husband - many KT 
TWI: In a case where a woman injured her husband, if she 
had an additional sum in her marriage contract beyond the main 
sum, she is required to sell the additional sum to her husband 
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for its financial advantage, and she compensates him with the 
money she receives. If her marriage contract was for the main 
sum alone she may not sell it to her husband, as they may not 
remain living together if she does not have a marriage contract. 


The husband can accept a promissory note from her for the 


amount that she owes him. 
If the husband divorces her, he collects compensation from 
her marriage contract. The Rema writes that if the value of her 
marriage contract was equal to the amount of compensation 
she owed him for the injury, she may sell the marriage contract 
o him. Since he can divorce her at any point and collect the 
entire value of the marriage contract, selling the marriage con- 
ract to him will not remove an impediment to his divorcing her 
Rambam Sefer Nezikin, Hilkhot Hovel UMazik 4:18; Shulhan Arukh, 
Hoshen Mishpat 424710). 
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The Gemara asks: And what is the reason for the ruling of Rabbi 
Meir? It is so that she will not be demeaned in his eyes such that 
he will easily divorce her,’ and here, if she were to sell the mar- 
riage contract to him, he would then divorce her and collect the 
properties listed in the marriage contract as payment for his inju- 
ries from her. If that is so, even now, where she does not sell her 
marriage contract to him, he will divorce her, and once she is 
divorced, he will collect the properties listed in the marriage 
contract as payment for his injuries from her. Preventing her 
from selling the marriage contract to him will not serve as an 
impediment to his divorcing her. 


The Gemara answers: The baraita is discussing a case where there 
is a large sum recorded in her marriage contract, so that because 
of that slight sum due him as compensation for his injuries, he 
would not be willing to lose the large sum that he would have to 
pay were he to divorce her. Therefore, the marriage contract does 
serve as an impediment to his divorcing her. 


The Gemara suggests: But if in fact the baraita is discussing a case 
where the sum recorded in her marriage contract is larger than 
the sum recorded in a marriage contract required by Torah law," 
let them establish her marriage contract at the sum of a marriage 
contract required by Torah law, and with regard to the other, 
additional, sum, let her sell it to her husband as payment for his 
injuries. Since she will be left with a marriage contract of standard 
value, they would be allowed to remain living together. 


The Gemara answers: The baraita is discussing a case where the 
sum recorded in her marriage contract is not larger than the sum 
recorded in a marriage contract required by Torah law, that pay- 
ment for his injury was assessed to be four dinars, and because 
ofa gain of four dinars, the husband would not be willing to lose 
twenty-five’ dinars, which is the value of a marriage contract 
required by Torah law. 


The Gemara asks: But with regard to that which is taught in the 
latter case of the baraita: Just as she does not sell her marriage 
contract to obtain money to pay damages while she is under him, 
i.e., married to her husband, so too, she does not lose the value 
of her marriage contract to pay damages while she is under him. 
But there are times when she will be found to have lost the value 
of her marriage contract, and what are the circumstances? It 
would be a case where the sum recorded in her marriage contract 
is larger than the sum recorded in a marriage contract required 
by Torah law. In that case she would be obligated to sell the por- 
tion of the marriage contract representing the additional amount 
in order to obtain money with which to compensate the one she 
injured. 


Rava said in response: In the latter clause of that baraita, we 
arrive at the stipulation in the marriage contract that the male 
offspring inherit’ payment of their mother’s marriage contract, 
and it is not discussing the sale of a marriage contract in general. 


And this is what the baraita is teaching: Just as the halakha stipu- 
lates that a woman who sells her marriage contract to others 
does not lose the future implementation of the stipulation in the 
marriage contract that the male offspring inherit" payment of 
their mother’s marriage contract, and Rava clarifies: What is the 
reason for this? The need for money is what caused her to sell it 
under duress," and she did not intend to abrogate her sons’ rights 
to inherit the property in the future. Rava continues his explana- 
tion of the baraita: So too, a woman who sells her marriage 
contract to her husband does not lose the future implementa- 
tion of the stipulation in the marriage contract that the male 
offspring inherit payment of their mother’s marriage contract, 
and Rava clarifies: What is the reason for this? The need for 
money is what caused her to sell it under duress. 
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NOTES 


So that she will not be demeaned in his eyes such 
that he will easily divorce her — mp xan Kow 2 

mroxind ypya: Josafot note that even if the husband 
were to obligate himself to pay someone else a sum 
corresponding to the value of the marriage contract in 
the event that he were to predecease her or they were 
to divorce, Rabbi Meir would still not permit them to 
remain living together. Rabbi Meir requires there to be 
an actual marriage contract, and not just a financial 
obligation activated by divorce. 


A marriage contract required by Torah law - 7313 
soi: There is a dispute among the tanna‘im 
whether the requirement to give a marriage contract 
is by Torah law or by rabbinic law. Most halakhic 
authorities rule that it is by rabbinic law. They point 
out that the formulation found in this Gemara: A mar- 
riage contract required by Torah law, is not necessarily 
meant to be understood literally, as it may be that the 
Gemara intends to convey that it is a requirement as 
serious as that of one mandated by Torah law. 


Twenty-five - Awami Dwy: Some explain this as 
referring to twenty-five sela coins of state coinage, 
which is the equivalent of one hundred dinars, the 
minimum value of a marriage contract, given to a 
widow or divorcée in her second and subsequent 
marriages. Others explain that it refers to twenty-five 
sela coins of Tyrian coinage, which is the equivalent 
of two hundred dinars, the standard value of the mar- 
riage contract of a virgin (Shita Mekubbetzet). 


Stipulation in the marriage contract that the male 
offspring inherit — p137 pa nana: One of the stipu- 
lations of a marriage contract, which is in effect even 
if not written explicitly, is that the male children of 
the wife will inherit her entire marriage contract in 
addition to their share of their father’s property. This is 
significant if the father has sons by two wives, and one 
of the wives predeceases her husband, in which case 
the value of her marriage contract will not be inher- 
ited equally by all of the man’s sons upon his death 
but will be inherited only by her sons. The reason for 
this stipulation was in order to encourage people to 
give a large dowry for their daughters to bring into 
their marriages, as they could rest assured that the 
property would remain in their family. 


Money is what caused her to sell it under duress — 
TNT KIT NI: The sons that this man had with 
another wife cannot claim that by selling the finan- 
cial advantage of her marriage contract, even though 
the purchaser does not collect the contract because 
she predeceased her husband, she also abrogated 
the rights of her sons to their future share. Rather, the 
assumption is that she sold the financial advantage 
only due to financial duress, and sold only her right 
to collect in the event that her husband would pre- 
decease her or they were to divorce. 


HALAKHA 


Does not lose the stipulation in the marriage con- 
tract that the male offspring inherit - 7PDaT x 
pT pa Naina: One who sells her marriage contract, 
whether to her husband or to others, does not relin- 
quish her right to the implementation of any of the 
stipulations of the marriage contract, and even the 
stipulation concerning the inheritance of her male 
children remains in effect. Therefore, any sons that she 
has collect the full amount of the marriage contract, 
in accordance with the statement of Rava (Rambam 
Sefer Nashim, Hilkhot Ishut 17:19; Shulhan Arukh, Even 
HaEzer 105:4). 
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§ The Gemara returns to the earlier discussion and suggests: Shall 
we say that the issue whether or not there was an ordinance of 
Usha instituting that the wife cannot sell her usufruct property is a 
dispute between tanna’im? As it is taught in one baraita: Canaanite 
slaves that the woman brought into the marriage as usufruct 
property" are emancipated by having a tooth knocked out or an 
eye blinded by the woman, i.e., the wife, as is the halakha when 
the owner of a slave knocks out the slave's tooth or blinds his eye, 
but they are not emancipated by having a tooth knocked out or an 
eye blinded by the man, i.e., the husband, as he is not their owner. 
And it is taught in another baraita: The slave is not emancipated if 
his tooth was knocked out or his eye was blinded, nor by the man 
nor by the woman. 


The Gemara continues its analysis: They assumed that everyone 
holds that ownership of the rights to use an item and to its produce, 
which the husband has with regard to usufruct property, is not like 
ownership of the item itself, which is why the husband is not 
considered the owner of the slaves. What, is it not so that the two 
baraitot disagree with regard to this: That the one who says that 
the slave is emancipated if he was struck by the woman holds that 
there is no ordinance of Usha? Since she retains the right to sell 
her usufruct property, she is considered the full owner of the slaves 
with regard to the halakha of their being emancipated. And the one 
who says that the slave is not emancipated if he was struck by the 
man and not if he was struck by the woman holds that there is an 
ordinance of Usha. Since she cannot sell her usufruct property, she 
is not considered to be the full owner of the slaves with regard to 
the halakha of their being emancipated. 


The Gemara offers an alternative explanation: No; perhaps it is the 

case that everyone holds that there is an ordinance of Usha. But 

here, in the first baraita, it is referring to the time before the ordi- 
nance was instituted, and since the wife had the right to sell her 

usufruct property, she is considered the full owner of the slaves with 

regard to the halakha of their being emancipated, while there, in 

the second baraita, it is referring to the time after the ordinance 

was instituted, and since she could no longer sell her usufruct prop- 
erty, she is not considered to be the full owner of the slaves with 

regard to the halakha of their being emancipated. 


The Gemara offers an alternative explanation: And if you wish, 
say instead that both this baraita and that baraita are referring 
to the time after the ordinance was instituted, and the tanna in 
each baraita holds that there is an ordinance of Usha. Rather, 
according to the one who says that the slave is emancipated if 
he is struck by the woman but not if he is struck by the man, what 
is the reason? It is in accordance with the statement of Rava, as 
Rava said: 


Slaves as usufruct property — abn ‘Jay: Slaves that were 
brought into the marriage as usufruct property are not eman- 
cipated if an eye was blinded or a tooth was knocked out by the 
wife or by the husband. This is in accordance with the opinion 
of Rabbi Eliezer on 90a, as the Gemara has a discussion based 


HALAKHA 


on his opinion (Kesef Mishne). Slaves that were brought into the 
marriage as guaranteed property are emancipated if their eye 
was blinded or their tooth was knocked out by the husband, 
but not by the wife (Rambam Sefer Kinyan, Hilkhot Avadim 5:16; 
Shulhan Arukh, Yoreh De'a 267:38). 
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Consecration" of an item to the Temple, the advent of the prohi- 
bition of leavened bread" taking effect upon a leavened food, and 
the emancipation of a slave abrogate any lien that exists upon 
them. Therefore, the emancipation of a slave resulting from the 
knocking out of his tooth or the blinding of his eye abrogates 
the lien that the husband has on the slave as usufruct property, 
leaving the woman as the solitary owner. 


The Gemara questions this explanation: Shall we say that this 
statement of Rava is a dispute between tanna’im? According to 
this explanation, the baraita that states that the slave is not eman- 
cipated when he is struck by the woman holds that the lien of the 
husband is not abrogated, which would run counter to the state- 
ment of Rava. The Gemara responds: No; it is the case that every- 
one agrees with the statement of Rava that a lien is abrogated, 
and here the reason why the baraita holds that the husband’s lien 
on the slave is not abrogated is that the Sages strengthened the 
lien of a husband" on his wife’s property, and it is only this type 
of lien that is not abrogated by emancipation. 


And if you wish, say instead that everyone agrees that these 
tanna’im of the two baraitot hold that there is no ordinance 
of Usha," and here, they disagree with regard to the question 
whether ownership of the rights to use an item and to its produce 
is like ownership of the item itself. In this case, the husband 
enjoys the usage of the slave while the wife owns the slave himself. 
The baraita that rules that the slave is not emancipated when 
struck by the woman holds that the husband is also considered to 
be an owner, and the baraita that rules that the slave is emanci- 
pated when struck by the woman holds that the husband is not 
considered to be an owner. 


And the dispute with regard to the question whether ownership 
of the rights to use an item and to its produce is like ownership of 
the item itselfis with regard to the issue that is the subject of the 
dispute between these tanna’im, as it is taught in a baraita: In 
the case of one who sells his Canaanite slave to another, and he 
contracted" with him that the sale is effected on the condition 
that the slave will serve the seller for thirty days before he is 
transferred to the purchaser, the outcome of this sale is that during 
those thirty days, the original master enjoys the usage of the slave 
and the purchaser is the owner of the slave. 


NOTES 


Emancipation — m: Even if one had specified his slave as 
designated repayment for a debt and then emancipated the 
slave, the slave is emancipated. In this Gemara as well, the 
emancipation resulting from the injury abrogates the lien of 
the husband. 


The Sages strengthened the lien of a husband — 227 mabye 
byoy xnav: Tosafot note that the lien of a husband is not 
strengthened with regard to all halakhot. The Nahalat Moshe 
writes that the Sages strengthened his lien with regard to 
prevalent circumstances that could affect his rights, but not in 
uncommon circumstances. The dispute between the baraitot 
is whether the slave's emancipation as a result of being struck 
by the wife was a common enough occurrence for the Sages 
to strengthen the husband's lien in order to prevent the slave 
from being emancipated. 


That everyone agrees that these tanna‘im hold that there 
is no ordinance of Usha, etc. — Xam nah amy nb xoy i 
^d KW mapa: Most halakhic authorities rule that there was 
in fact an ordinance of Usha, in contrast to this answer of the 
Gemara. There are those who have an alternative version of 
the text that reads: This and that are before the ordinance 
of Usha was instituted (see Shita Mekubbetzet), according to 
which both baraitot agree that there was an ordinance. Tosafot 
explain that even according to the standard version of the 
text, the Gemara here does not mean to say that there was no 
ordinance of Usha. Rather, it means that the dispute between 
the baraitot is not contingent upon the ordinance of Usha, but 
upon the question, specifically with regard to ownership of a 
Canaanite slave, whether ownership of the rights to use an 
item and to its produce is like ownership of the item itself, as 
the Gemara explains. 


HALAKHA 


Consecration — Wp: If one consecrates all of his property, 
even if he had promissory notes or a marriage contract for 
which he was liable, the creditors cannot collect their debts 
from the Temple treasury because consecration abrogates 
a lien, even one that preceded the consecration. The Rema 
writes that this applies only when one consecrated the items 
to have inherent sanctity, but not when he consecrated the 
items to have sanctity that inheres in their value. He rules 
that when he consecrated the items to have sanctity that 
inheres in their value, the one who consecrated the items 
must redeem them by paying a minimal amount (Rambam 
Sefer Hafla‘a, Hilkhot Arakhin VaHaramim 7:14 and Sefer Mish- 
patim, Hilkhot Malve VeLoveh 18:6-7; Shulhan Arukh, Hoshen 
Mishpat 117:7). 


Leavened bread - yam: When a prohibition against deriving 
benefit from an item takes effect with regard to a liened item, 
such as leavened bread on Passover, the lien is abrogated 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 18:6-7; 
Shulhan Arukh, Hoshen Mishpat 117:7). 


Emancipation - winw: If one set aside his Canaanite slave as 
designated repayment for a debt and emancipated him, then 
the creditor cannot claim ownership of the slave, because the 
emancipation abrogates the lien (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 18:6-7; Shulhan Arukh, Hoshen Mishpat 
117:6). 


One who sells his slave to another and contracted, etc. — 
31705) an fay 392/7: One who sells his Canaanite slave 
O another, and contracted with him that the sale is in effect 
on the condition that the slave will continue to serve the seller 
or thirty days, if either of them struck and killed the slave 
within those thirty days they are subject to court-imposed 
capital punishment, as neither of them is considered to be 
he owner of the slave with regard to this halakha. This is in 
accordance with the opinion of Rabbi Eliezer, as discussed in 
he Gemara (Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat 
HaNefesh 2:15). 
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NOTES 


The second owner is, etc. — ^3) 1320 2: Rav Hai Gaon and 
other early commentaries rule in accordance with the opinion 
of Rabbi Yehuda, which accords with the halakhot determined 
elsewhere that ownership of the rights to use an item and 
to its produce is not like ownership of the item itself. The 
Rambam rules in accordance with the opinion of Rabbi Eliezer. 
He holds that the correlation between the issue discussed in 
the baraita and the issue of whether ownership of the rights 
to use an item and to its produce is like ownership of the item 
self is not definitive. Therefore, since the Gemara discusses 
Rabbi Eliezer's opinion in more detail, the halakha is decided 
in accordance with his opinion (see Lehem Mishne and Mag- 
gid Mishne). 


A man or a woman who sold, etc. — 131 WAW TWX) WK: 

Rashi explains that even if they sold the property in tandem 

the sale does not take effect, as they are not considered part- 
ners, who can sell joint property, but rather the wife is the sole 
owner of the property itself and the husband is the sole owner 
of the usage rights. The Ra’avad disagrees, and rules that they 
can sell the property in tandem. 


BACKGROUND 
Where there is uncertainty in capital law the ruling is to be 
lenient - bond niwa) pap: According to Rashi, the source for 
this law is the instruction to the court: “And the congregation 
shall deliver” (Numbers 35:25). It is the duty of the court to tend 
toward leniency whenever there is uncertainty, whether or not 
the situation is life-threatening. 


HALAKHA 

Aman or a woman who sold usufruct property — MW) wx 
xa 9233 nW: If a man sells his wife's usufruct property, the 
sale does not take effect. If the wife sells her usufruct property, 
the sale takes effect with regard to the property itself but the 
husband continues to garner the profits. Some hold that the 
husband takes possession of the property (Tur, citing Rosh). 
In accordance with the statement of the Gemara in tractate 
Bava Batra (50a), if they both sell the land, the sale takes effect 
whether the purchaser first performs an act of acquisition 
with the husband or the wife (Rambam Sefer Nashim, Hilkhot 
Ishut 22:7, 15,16 and Lehem Mishne there; Shulhan Arukh, Even 
HaEzer 90:9, 13, 16). 
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As detailed in the Torah (Exodus 21:18-21), if one strikes another 
and the injury leads directly to the victim’s death, the one who 
struck him is liable to receive court-imposed capital punishment. 
This ruling does not apply in the case where a master strikes his 
Canaanite slave and the slave lingers with his injuries for more 
than a day or two and then dies, in which case the master is exempt 
from court-imposed capital punishment. The baraita addresses 
who is considered the owner of the slave with regard to this latter 
halakha. Rabbi Meir says that during those thirty days, only the 
first owner is included in the halakha of: A day or two days. 
Rabbi Meir holds that in this case, the first owner is included in 
this exemption, because the slave is under his authority, as he 
enjoys the usage of the slave, and he holds that ownership of the 
rights to use an item and to its produce is like ownership of the 
item itself. The status of the first owner as the owner also negates 
the possibility that the second owner would be regarded as the 
owner with regard to this halakha, and he would not be included 
in the exemption. 


The baraita continues. Rabbi Yehuda says that only the second 
owner is" included in the halakha of: A day or two days, because 
the slave is his money, i.e., property, but the first owner is not 
included in the halakha of: A day or two days, as he holds that 
ownership of the rights to use an item and to its produce is 
not like ownership of the item itself. Therefore, the first 
owner does not have the status of an owner with regard to this 


halakha. 


The baraita continues. Rabbi Yosei says that both of them are 
included in the halakha of: A day or two days. This one, the 
first owner, is included because the slave is under his authority, 
and that one, the second owner, is included because the slave is 
his money. The Gemara explains the reasoning of Rabbi Yosei: 
He is uncertain, with regard to ownership of the rights to use an 
item and to its produce, if it is like ownership of the item itself, 
in which case only the first owner would be exempt, or if it is not 
like ownership of the item itself, in which case only the second 
owner would be exempt. And where there is an uncertainty in a 
case of capital law, the ruling is to be lenient.’ Therefore, neither 
of them would receive court-imposed capital punishment in 
this case. 


The baraita continues. Rabbi Eliezer says that both of them are 
not included in the halakha of: A day or two days, and both 
would receive court-imposed capital punishment. This one, the 
second owner, would be liable to receive it because the slave is 
not under his authority, and that one, the first owner, would 
receive it because the slave is not his money. Rabbi Eliezer holds 
that one is required both to own the slave himself and enjoy the 
usage of the slave to be included in the exemption. 


The Gemara notes that Rava said: What is the reason for the 
opinion of Rabbi Eliezer? The verse states: “Notwithstanding if 
he continue a day or two, he shall not be punished; for he is his 
money” (Exodus 21:21), and Rabbi Eliezer understands this to be 
referring to a slave that is his money alone, a slave that is unique 
to him, and therefore this exemption does not apply to one who 
does not have total ownership of the slave. 


The Gemara asks: In accordance with whose opinion is that 
which Ameimar says: If there was a man or a woman, i.e., a 
husband or a wife, who sold" the wife’s usufruct property," which 
is owned by the wife but used by the husband, they did not 
accomplish anything, as the sale does not take effect? In accor- 
dance with whose opinion is his statement? It is in accordance 
with the opinion of Rabbi Eliezer, who holds that one is consid- 
ered to be an owner only ifhe both owns the item itself and enjoys 
the usage of that item. 
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The Gemara asks: Who is the tanna who taught that which the 
Sages taught: One who is a half-slave" half-freeman,” and simi- 
larly, a slave belonging to two partners, are not emancipated 
when injured by one of their owners in one of their extremities that 
do not regenerate, i.e., the twenty-four extremities whose injury by 
an owner emancipates a slave? Rav Mordekhai said to Rav Ashi: 
This is what the Sages say in the name of Rava: It is in accordance 
with the opinion of Rabbi Eliezer. 


He explains: Didn’t Rabbi Eliezer say that the term “his money” 
indicates a slave that is unique to him? Here too, since the verse 
states with regard to the emancipation of a slave resulting from his 
master striking him: “And if a man smite the eye of his slave” (Exo- 
dus 21:26), this is referring to his slave that is unique to him. There- 
fore, this halakha of emancipation would not apply to a slave not 


fully owned by one master. 
MI S HN One who strikes" another" must give him 
a sela." Rabbi Yehuda says in the name of 
Rabbi Yosei HaGelili that he must give him one hundred dinars. 
Ifhe slapped another on the cheek, he must give him two hundred 
dinars. If he slapped him on the cheek with the back of his hand, 
which is more degrading than a slap with the palm, he must give 
him four hundred dinars. 


If he pulled his ear, or pulled out his hair, or spat at him and his 
spittle reached him, or if he removed the other’s cloak from him, 
or if he uncovered the head of a woman in the marketplace, in all 
of these cases, he must give the injured party four hundred dinars. 


NOTES 


One who strikes — ypini: There are various interpretations of 
his term. One explanation of Rashi is that he strikes the other on 
he ear, while the Rambam, in his Commentary on the Mishna, 
and Rabbi Ovadya Bartenura hold that he punches the other 
on the back of the neck with a clenched fist. The geonim are of 
he opinion that he merely shouts into another's ear (see Meiri). 
Others hold that he grabs him and shouts into his ear. Rabbeinu 
Barukh provides yet another explanation, that one claps his 


hands together as a sign of scorn. 


Must give hima sela -ybe b mia: Rashi (36a) explains that this 
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sela as well as the other sums mentioned in this mishna are set 
amounts that the Sages instituted as payment for the humili- 
ation that was suffered. As with all other injuries, the assailant 
must also pay the other four indemnity payments. Others hold 
that this sum includes payment for pain and humiliation, while 
the other three indemnity payments are assessed separately 
(Ramah; Rosh and Nimmukei Yosef explaining the opinion of 
the Rif). The Rambam holds that the amounts specified in the 
mishna cover all the necessary payments, since in these cases 
the pain and damage are negligible, and the primary obligation 
is to pay for the humiliation suffered. 


This is the principle of assessing payment for humiliation caused 
to another: It is all evaluated in accordance with the honor of the 
one who was humiliated, as the Gemara will explain. Rabbi Akiva 
said: Even with regard to the poor among the Jewish people, they 
are viewed as though they were freemen who lost their property 
and were impoverished. And their humiliation is calculated accord- 
ing to this status, as they are the children of Abraham, Isaac, and 
Jacob, and are all of prominent lineage. 


The mishna relates: And an incident occurred involving one who 
uncovered the head of a woman in the marketplace, and the 
woman came before Rabbi Akiva to request that he render the 
assailant liable to pay for the humiliation that she suffered, and 
Rabbi Akiva rendered the assailant liable to give her four hundred 
dinars. The man said to Rabbi Akiva: My teacher, give me time to 
pay the penalty, and Rabbi Akiva gave him time." 
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HALAKHA 

One who is a half-slave - tay ymw »3: One who is a 
half-slave half-freeman, or one who is a slave belonging 
to two partners, is not emancipated when injured in one 
of his extremities by one of his owners, because he is not 
owned solely by any one master. This is due to a Torah edict 
indicated in the term from the verse in Exodus: “His slave” 
(Rambam Sefer Kinyan, Hilkhot Avadim 5:15; Shulhan Arukh, 
Yoreh De'a 267:37). 


One who strikes another, etc. — 15) ivan? ypinn: There are 
some cases of injury in which the pain is minimal but the 
humiliation is great, and there is no damage incurred. For 
hese injuries, the Sages instituted standardized sums to be 
paid. These sums are fines that incorporate the payments fo 
damage, pain, humiliation, medical costs, and loss of liveli- 
hood. For example, one who punches another with his fist 
must pay him a sela, in accordance with the opinion of the 
first tanna. One who slaps another on the face must pay him 
wo hundred dinars, and one who slaps another with the 
back of his hand must pay him four hundred dinars. Likewise, 
one who pulls another's ear or pulls out his hair, or spits 
and the spittle reached the other, must pay four hundred 
dinars. These sums must be paid for each time the action 
was performed, even many times successively. The Rema 
writes that according to some of the early commentaries, 
if there is a local custom to assess payment in other ways, 
the local custom is followed (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 3:9; Shulhan Arukh, Hoshen Mishpat 420:41). 


BACKGROUND 

pain ya: This unique legal status may be realized in various 
ways: A slave who was jointly owned by two partners and 
then emancipated by only one of them has this hybrid sta- 
tus. Similarly, if a slave is given money in a manner through 
which his master does not gain automatic rights to the 
money, he may then use that money to redeem himself. If 
he redeems half of his value, he is a half-slave half-freeman. 


— NOTES — 
Gave him time - p3} b 1m): Although the Gemara later states 
that compensation for damage must be paid immediately, 
that is the halakha only with regard to compensation for 
an actual loss. In this case Rabbi Akiva gave him additional 
time since the payment was for humiliation alone and not 
for a loss. 
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LANGUAGE 


Issar — 8%: The issar is a coin of a low value, worth one 
twenty-fourth of a silver dinar, and was ordinarily made 
from copper. 


NOTES 

And she was wetting - nnavn mM: Some explain, based 
on the text before the Rif, which does not include the 
phrase: And placing her hand on her head, that the jug of 
oil belonged to the woman, and she was banging on her 
head and lamenting her lost oil. According to this explana- 
tion, the word metapahat is an expression of hitting her 
head in grief and not an expression of wetting (see Meiri 
and Tosefot Yom Tov). 


And placing her hand on her head - mx by arp ng: 
Since she was causing herself humiliation for a reason, others 
would still be held liable for causing her humiliation. One is 
not held liable for causing humiliation to one who humiliates 
himself for no reason at all (Yam shel Shlomo 8:38). 


Although it is not permitted for him to do so is neverthe- 
less exempt — WI NWI VNV by 4x: The early commen- 
aries note that the mishna does not mean to indicate that 
here is a possibility that one who injures himself would have 
o pay monetary restitution, as there is obviously no one to 
whom one could pay. The mishna means only to contrast 
he halakha of one who injures himself with the halakha of 
one who injures someone else. 


One hundred dinars of Tyrian coinage, etc. — 131 11x 7132: 
The Gemara earlier (36b) discussed various types of coinage, 
concluding that any unspecified coin mentioned by the 
Sages refers to state coinage. Accordingly, Rabbeinu Hananel 
rules that the halakha is in accordance with the conclu- 
sion of that earlier Gemara, and not in accordance with the 
conclusion of this Gemara. Josafot (36b) write that the earlier 
Gemara is discussing specifically a sela coin, and that there 
is a difference between a sela mentioned in the Torah and 
one mentioned by the Sages, but it is not discussing other 
sums, such as the one hundred dinars mentioned in this 
Gemara (see Ra‘avad). 


HALAKHA =—W¥-W¥____—__ 
One who injures himself - ioyya bainn: It is prohibited for 
one to injure or hit himself or another. If one injures himself 
and then others injure him as well, they are liable to pay 
compensation (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
5:1; Shulhan Arukh, Hoshen Mishpat 4201, 31). 


One who cuts down his own saplings — ynipyn yx ipa: 
In a case where one cuts down his own saplings and then 
others cut them down as well, the latter are liable to pay 
compensation (Tur, Hoshen Mishpat 382). 


Did we learn one hundred dinars of state coinage - mn 
JA APT: All of the coins mentioned in the Mishna are listed 
according to the system of currency that was prevalent in 
Eretz Yisrael at the time, of which one-eighth of the coin was 
silver and the rest was copper. In every era the calculation 
is done according to the coinage of that time, provided 
that there is a minimal amount of silver in the coins. This is 
contrary to the opinion of Rabbi Yosei and in accordance 
with the conclusion of the Gemara on 36b (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 3:10; Shulhan Arukh, Hoshen 
Mishpat 420:42). 
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The man then waited for her until she was standing by the opening 

of her courtyard, and he broke a jug in front of her, and there 
was the value of about an issar" of oil inside the jug. The woman 
then exposed her own head and she was wetting" [metapahat] her 
hand in the oil, and placing her hand on her head" to make use of 
the oil. 


The man set up witnesses to observe her actions, and he came 
before Rabbi Akiva, and he said to him: Will I give four hundred 
dinars to this woman for having uncovered her head? By uncover- 
ing her head for a minimal benefit, she has demonstrated that this 
does not cause her humiliation. 


Rabbi Akiva said to him: You did not say anything, i.e., this claim 
will not exempt you. One who injures himself," although it is 
not permitted for him to do so, is nevertheless exempt" from any 
sort of penalty, but others who injured him are liable to pay him. 
In this case as well, the man was liable to compensate the woman 
for shaming her, despite the fact that she did the same to herself. 
Similarly, one who cuts down his own saplings," although it is 
not permitted for him to do so, as this violates the prohibition of: 
“You shall not destroy” (see Deuteronomy 20:19), is exempt from 
any penalty, but others who cut down his saplings are liable to 
pay him. 


The mishna teaches that according to the 
GEMARA . 


opinion of Rabbi Yosei HaGelili, one who 
strikes another must pay him one hundred dinars. The Gemara 
clarifies this opinion. A dilemma was raised before the Sages: Did 
we learn in the mishna that he must pay one hundred dinars of 
Tyrian coinage,“* or did we learn in the mishna that he must pay 
one hundred dinars of state coinage," which is worth one-eighth 
of Tyrian coinage, i.e., twelve and a half dinars of Tyrian coinage? 


The Gemara answers: Come and hear a proof: It happened that 
there was a certain man who struck another man, and the latter 
came before Rabbi Yehuda Nesia to request an assessment for 
the humiliation he suffered. Rabbi Yehuda Nesia said to the assail- 
ant: This is I, and this is Rabbi Yosei HaGelili. Give him one 
hundred dinars of Tyrian coinage. The Gemara suggests: Con- 
clude from the incident that we learned in the mishna he must 
pay one hundred dinars of Tyrian coinage. The Gemara affirms: 
Conclude from it that it is so. 


The Gemara clarifies: What did Rabbi Yehuda Nesia mean when he 
stated: This is I, and this is Rabbi Yosei HaGelili? If we say that 
this is what Rabbi Yehuda Nesia said to the assailant: This is I, who 
saw you strike the man, and this is the opinion of Rabbi Yosei 
HaGelili, who says that the penalty for this act is one hundred 
dinars of Tyrian coinage; therefore, go and give him one hundred 
dinars of Tyrian coinage, is this to say that a witness can become 
a judge, i.e., that one who witnessed an event can himself serve as 
a judge concerning the matter, and consequently Rabbi Yehuda 
Nesia was able to act as both witness and judge in the same case? 


One hundred dinars of Tyrian coinage — '9ġ¥ 7133: There were 
two main types of coinage used in the talmudic period. Tyrian 
coinage, which was also used in biblical times, was based on 
silver. The other, referred to as state coinage, used the same 
names for the coins, but the value of each coin was one-eighth 
of the value of the corresponding Tyrian coin. This use of the 


BACKGROUND 


same names for coins of different values was common in many 
countries and eras, and occurs to a certain degree today as 
well. For example, gold coins sometimes carry the same name 
as cheaper coins and bills. It was therefore necessary to clarify 
whether a certain sum that was mentioned referred to Tyrian 
coinage or state coinage. 
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But isn’t it taught in a baraita that if there was a Sanhedrin that 
saw one kill another person, some of them have become witnesses 
and testify before the others, and some of them have become 
judges to issue a verdict; this is the statement of Rabbi Tarfon. 
Rabbi Akiva says: They are all witnesses to the act, and a witness 
cannot become a judge.™" 


The Gemara infers from this baraita that even Rabbi Tarfon says his 
opinion only in a case where some of the members of the Sanhedrin 
have become witnesses and some of them have become judges, 
but he did not say that a witness becomes a judge without anyone 
else testifying. All the more so according to the opinion of Rabbi 
Akiva would it not be permitted for Rabbi Yehuda Nesia to act as a 
judge as well as serving as a witness. 


The Gemara rejects this: One could say that when that baraita is 
taught, it is taught in a case where the Sanhedrin saw the murder 
at night," at which time it is not permitted for them to practice 
judgment, since cases of capital law may be judged only during the 
daytime. They were therefore not functioning as judges at that time. 
On the following day, testimony must be heard from some, now 
acting as witnesses, in front of the others, now acting as judges. By 
contrast, in the case of Rabbi Yehuda Nesia, he was able to serve as 
both the witness and the judge, as he witnessed the event while 
functioning as a judge. 


The Gemara offers an alternative explanation: And if you wish, say 
instead that Rabbi Yehuda Nesia did not witness the incident, and 
this is what he said to the assailant: This is I, that I hold in accor- 
dance with the opinion of Rabbi Yosei HaGelili, who says that one 
hundred dinars of Tyrian coinage must be paid; and these are 
witnesses who testify concerning you that you struck the other. 
Therefore, go and give him one hundred dinars of Tyrian coinage. 


§ The Gemara discusses the previously mentioned opinion of Rabbi 
Akiva: But does Rabbi Akiva hold that a witness cannot become 
a judge? 


But isn’t it taught in a baraita (Tosefta, Sanhedrin 12:3) with regard 
to what is stated in the Torah concerning injuries: “And if men con- 
tend, and one smite the other with a stone, or with his fist” (Exo- 
dus 21:18), that Shimon HaTimni says: Just as a fist is unique in 
that it is submitted to the assembly of judges to assess its ability to 
injure and to the witnesses who attest that it was the fist used to 
strike, as a fist remains attached to the assailant, so too, a ruling can 
be issued in the case of any item that is submitted to the assembly 
of judges to assess its ability to injure and to the witnesses who attest 
that this was the item used to strike? This serves to exclude a case 
where the stone that injured left the possession of the witnesses 
and is not available to be inspected by the court to assess if it is 
capable of causing the purported injury. 


Rabbi Akiva said to him: But is it the case that in all incidents of 
injury the assailant struck him in the presence of the court, so that 
they know exactly how hard he struck him and on what part of the 
body he struck him," e.g., if he struck him on his thigh or if he 
struck him on the lobe of his heart?" Rather, the court relies on 
witnesses to testify about the injury. Therefore, the witnesses should 
be able to testify about the item used as well. 


And furthermore, if there was one who pushed another from the 
top of the roof or from the top of a building, and the one who was 
pushed died as a result of the fall, do the members of the court go 
to the building to inspect how high it is, or does the building go to 
the court? Obviously neither, and the court relies upon the testi- 
mony of witnesses who state how tall the building is. And further- 
more, if the building collapsed, must the court rebuild it in order 
to assess its height? The witnesses should then be able to testify 
about the item used as well. 
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A witness cannot become a judge - Mya Y px 
pt: The early commentaries explain that Rabbi Akiva 
stated his opinion only with regard to capital law, as 
the verse states in that context: “And the congrega- 
tion shall deliver the manslayer” (Numbers 35:25), and 
a court that witnesses the murder will be unable to 
seek any exculpatory claim on behalf of the accused. 
With regard to monetary law, Rabbi Akiva holds that a 
witness can become a judge. The early commentaries 
disagree as to whether according to Rabbi Akiva one 
can even serve as both a judge and testify as a witness 
in the same case (see Rashba and Josefot Rabbeinu 
Peretz). 

As for the reason for the halakha that a judge can- 
not become a witness, some explain that this is based 
on the verse that states: “Then both the men between 
whom the controversy is shall stand before the Lord, 
before the priests and the judges” (Deuteronomy 
19:17), which indicates that two witnesses must stand 
before the court, and, as such, they cannot be the 
judges themselves. Josafot say that the problem with 
witnesses becoming judges is that their testimony 
will be such that it cannot be rendered as conspiring 
testimony (see 75b), since these judges will not accept 
witnesses who attempt to render them conspiring 
witnesses. All agree that in cases of rabbinic law, a 
witness can become a judge (see Josafot and Rashba). 


The lobe [tzippar] of his heart — iw93 39%: Rashi 
explains that this refers to the section below the heart 
in the area of the diaphragm, a sensitive area where a 
blow can easily lead to injury. Some understand that 
the word tzippar is related tzippor, bird, and refers to 
the heart, as it says in the Gemara in tractate Nedarim 
(54b): His heart flies like a bird. Accordingly, he struck 
him somewhere in the area of the heart or beneath the 
throat (Arukh; Shita Mekubbetzet). 


HALAKHA 

A witness cannot become a judge — 1971 TUNI TY pre: 
A witness who testifies about a matter cannot preside 
as a judge in that same case, regardless of whether it is 
a case of capital law or a case of monetary law. A wit- 
ness can become a judge with regard to matters that 
apply only by rabbinic law (Rambam Sefer Shofetim, 
Hilkhot Edut 5:8-9; Shulhan Arukh, Hoshen Mishpat 7:5, 
and in the comment of Rema). 


Where the Sanhedrin saw the murder at night — ți 
aba IXW: Judges who witnessed an incident during 
he daytime may judge a case based on what they 
saw. If they witnessed an incident at night they cannot 
judge based on what they saw, but they may judge 
based on the testimony of others. If they were called to 
estify, some hold that they may not judge that matter 
even if they did not end up testifying, while others hold 
hat they may (Shulhan Arukh, Hoshen Mishpat 7:5; see 
Rambam Sefer Zemanim, Hilkhot Kiddush HaHodesh 
2:9). 


How hard he struck him and on what part of the 
body he struck him, etc. — 137 719 byy 27 T92 
nay: When one strikes and kills another, the weapon 
e used as well as the location on his body where 
he struck are assessed to determine if the act should 
ave resulted in death. The force of the assault, the 
strength of the assailant, and the strength of the vic- 
im are assessed as well. Similarly, in the case of one 
who pushed another off a roof and caused his death, 
he court assesses the height of the building and the 
strength of the victim, since one cannot compare the 
all of a child to the fall of an adult (Rambam Sefer 
Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 3:1-7). 
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Rather, Rabbi Akiva interprets the verse differently: Just as a fist is 
unique in that it is submitted to the witnesses for them to testify 
about it, so too, a ruling can be issued in the case of any item that is 
submitted to the witnesses to testify about, despite the item’s not 
being available for the court to assess. 


This serves to exclude a case where the stone that injured left the 
possession of the assailant and cannot be found, and even the wit- 
nesses were unable to see it. In such a case the assailant is exempt 
from payment, since even the witnesses cannot testify about whether 
the stone was capable of inflicting the purported injuries. 


The Gemara states its question: In any event, it teaches that Rabbi 
Akiva said to Shimon HaTimni: Are all cases of injury such that the 
assailant struck him in the presence of the court so that they know 
exactly how hard he struck him? It can be inferred from this that if 
he did in fact strike him in front of them, Rabbi Akiva would agree 
that a witness can become a judge. This contradicts the opinion of 
Rabbi Akiva in the baraita, that a witness cannot become a judge. 


The Gemara answers that there is no proofas to the opinion of Rabbi 
Akiva, since it may be that he stated his refutation in accordance 
with the statement of Shimon HaTimniy, but he himself does not 
hold accordingly. Perhaps Rabbi Akiva himself holds that if the court 
had witnessed the act, they would not be able to render judgment 
concerning it. 


The Gemara quotes a related halakha. The Sages taught: In the case 
of an innocuous ox that killed a person and subsequently went and 
caused damage," the court judges it as a case of capital law and the 
ox is killed, and the court does not judge it as a case of monetary 
law," despite the damage that it caused. 


By contrast, in the case of a forewarned ox that killed a person and 
subsequently went and caused damage, the court judges it as a case 
of monetary law, and the owner is liable to pay for the damage it 
caused, and then the court goes back and judges it again as a case 
of capital law, and the ox is killed. But if the court proceeded and 
judged it first as a case of capital law, the court does not go back and 
judge it again as a case of monetary law, since it has already been 
sentenced to be killed. 


The Gemara asks: And if they proceeded and judged it first as a case 
of capital law, what of it? Let them go back and judge it again also 
as a case of monetary law. 


Rava said: I found the Sages of the school of Rav who were sitting 

and saying to explain this: In accordance with whose opinion is this? 

It is in accordance with the opinion of Rabbi Shimon HaTimni, who 

says that just as a fist is unique in that it is submitted to the assem- 
bly of judges to assess its ability to injure and to the witnesses to 

attest that this was the fist used to strike, so too, a ruling can be issued 

in the case of any item that is submitted to the assembly of judges to 

assess its ability to injure and to the witnesses to attest that this was 

the item used to strike. 


HALAKHA 


and caused damage, the court first judges the case according to 


An...ox that killed and caused damage - pm man.. iw: In 
the case of an innocuous ox that killed a person and also caused 
damage, the court judges it as a case of capital law and not as a 
case of monetary law. In the case of a forewarned ox that killed 


And the court does not judge it as a case of monetary law - 
Dizi VT ini PIT pey: When an innocuous ox causes dam- 
age the owner pays restitution only from the value of the ox 
itself, and in this case the ox was already sentenced to stoning. 
Therefore, the ox itself cannot be used for payment since it is 
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monetary law and then according to capital law (Rambam Sefer 
Nezikin, Hilkhot Nizkei Mamon 11:7). 


prohibited for one to derive benefit from it. By contrast, in the 
case of a forewarned ox, where the owner pays restitution from 
his estate, even if the ox was already sentenced to stoning, com- 
pensation can be collected. 
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Rava continues the report in their name: Apparently, we require 

the evaluation of the court in order to render him liable to pay for 
the damage. And with regard to this ox that killed, once the verdict 

was given thatit to be put to death, we do not delay the implemen- 
tation of the verdict in order to wait for the evaluation of the court, 
and we do not delay its judgment." Therefore, the monetary case 

is not judged. 


And I, Rava, said to the Sages of the school of Rav: Even if you 
say that this halakha is in accordance with the opinion of Rabbi 
Akiva, who does not require assessment by the court, one could 
explain that here we are dealing with a case where the owner of 
the ox fled," and the court cannot judge his case in his absence and 
cannot render him liable to pay for the damage caused by his ox. 


The Gemara asks: If the baraita is discussing a case where the owner 
fled, then in the case where they did not yet judge it" as a case of 
capital law, how does the court judge it as a case of monetary law 
without the owner of the ox being present? The Gemara answers: 
The baraita is discussing a case where the court accepted the 
testimony of the witnesses in the presence of the owner, and he 
subsequently fled. 


The Gemara asks: Ultimately, from where are the damages paid 
in a situation where the owner fled, as he is not here to pay the 
damages? The Gemara answers: They are paid from plowing. The 
ox is rented out to plow fields, and the fees generated are used to 
pay the damages. Afterward, the ox is judged for the killing as a 
case of capital law. The Gemara asks: If so, with regard to an innoc- 
uous ox, why did the baraita rule that the court does not judge it 
as a case of monetary law? The court should judge it as a case 
of monetary law first, and the damages will be paid from fees 
generated from renting out the animal for plowing, and then the 
court should judge it as a case of capital law. 


Rav Mari, son of Rav Kahana, said in answer to this last question: 
That is to say that the money gained from plowing is considered 
like the superior-quality property of its owner. In other words, 
that money is like the rest of the owner's estate, and is not con- 
sidered to be part of the value of the ox itself. Since payment for 
damage caused by an innocuous ox is taken only from the value of 
the ox itself, it follows that money received from renting out 
the ox to plow cannot be used to pay damages. 


§ In connection with the ruling of the baraita that the court must 
assess whether the death can be attributed directly to the action of 
the assailant, the Gemara notes: A dilemma was raised before the 
Sages: Is there an evaluation performed with regard to damage 
as well, to determine whether the act was sufficient to inflict 
that damage, or is there no evaluation performed with regard 
to damage? 


HALAKHA 


Where the owner fled — maw 7133: In a case where a fore- 
warned ox killed a person and caused damage and was sen- 
tenced to be killed, and then the owner fled, the court does 
not render judgment with regard to the damage. If the owner 
did not flee, the court does render judgment with regard to 


the damage. The victim will be paid from fees generated by 
renting out the ox for labor, as once it has been sentenced to 
be stoned it is viewed as no longer having an owner (Ram- 
bam Sefer Nezikin, Hilkhot Nizkei Mamon 1177, 8 and Ra‘avad and 
Lehem Mishne there). 


NOTESIE $$ 
We do not delay its judgment - my java xd: Although 
the prohibition against delaying judgment is to prevent the 
suffering of the one awaiting his verdict, which would not 
apply in the case of an ox, the early commentaries explain 
that the judgment of the ox is juxtaposed to the judgment 
of people, so the halakhot of one would apply to the other. 
See, however, the Maggid Mishne, who writes that this is only 
a suggestion of the Gemara, and according to the ruling of 
he Rambam there is no prohibition against delaying the 
judgment of an animal. 


Where they did not judge it, etc. — 15) 171131 x 13: The 
Ra‘avad and others had a variant text that included an addi- 
ional question: If the owner fled, how does the court judge 
it as a case of capital law, as the ox can be judged only in the 
presence of its owner? The Gemara subsequently asks: If he 
fled after the judgment with regard to capital law, how can 
he ox then be judged with regard to monetary law? 
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Do we say that specifically in a case of killing is where we per- 
form an evaluation? The assessment is to determine whether a 

soul departs with this assault and the assailant will be held liable 

or whether a soul doesn’t depart with this assault and the death 

is attributed to other factors. But in a case of damage, perhaps we 

say that he is liable for whatever caused the damage. Or perhaps 

there is no difference between the two, and with regard to damage 

as well, the court evaluates whether the act was sufficient to inflict 

that damage, and if it was not, he will be exempt. 


The Gemara says: Come and hear a proof from what was taught 
in a mishna (sob) concerning the halakhot of a pit: Just as a pit" 
that has sufficient depth to cause death when falling into it is at 
least ten handbreadths deep, so too, any other excavations that 
have sufficient depth to cause death may be no less than ten 
handbreadths. If any of the types of excavations were less than 
ten handbreadths deep, and an ox or a donkey fell into one of 
them and died, the digger of the excavation is exempt. But if it 
was injured in it but did not die he is liable to pay damages. 


What, is it not the case that the mishna is counting the hand- 
breadths from below to above, and this is what it is saying: From 
one handbreadth deep until ten handbreadths deep, there is no 
liability for death but there is liability for damage? Apparently, 
with regard to damage he is liable for whatever caused the dam- 
age, even a fall into an excavation having the depth of one hand- 
breadth. Learn from the mishna that the court does not perform 
an evaluation with regard to damage. 


The Gemara rejects this: No, the mishna is counting from above 
to below, and this is what it is saying: If the excavation is ten 
handbreadths deep then there is liability for death. If the excava- 
tion is slightly less than ten, there is liability for damage but 
there is no liability for death. And actually, I will say to you 
that there is an evaluation performed for damage, and for each 
and every circumstance, we require that there be conditions 
whereby the injured party could reasonably be damaged by 
whatever caused the damage. 


The Gemara suggests another proof: Come and hear a proof 
from what was taught in a baraita (Tosefta 9:26): If a slave owner 
struck his Canaanite slave on his eye" and blinded him, or on 
his ear and deafened him, the slave is emancipated by means 
of these wounds. If he struck near his eye and as a result he does 
not see, or near his ear and he does not hear, the slave is not 
emancipated by means of these wounds. What is the reason 
that the slave is not emancipated? Isn’t it due to the fact that 
we require an evaluation of the damage, and in such a case the 
assumption is that the owner’s action did not suffice to cause 
the injury? And learn from the baraita that there is an evaluation 
performed with regard to damage. 


Pit - ia: If one dug a pit or any other type of excavation that 
was ten handbreadths deep and an animal fell inside it and 
died, he is liable to pay compensation. If it was less than ten 
handbreadths deep and an animal fell inside it and died, he 
is exempt, but if the animal was injured he is liable to pay 
(Rambam Sefer Nezikin, Hilkhot Nizkei Mamon 12:10; Shulhan 


Arukh, Hoshen Mishpat 410:10). 


HALAKHA 


If he struck him on his eye, etc. - 13) ivy by 727: Ifa master 
struck his slave on his eye and blinded him, or if he struck him 
on his ear and deafened him, the slave is emancipated due to 
the injury. By contrast, if the master struck the wall opposite his 
eye or opposite his ear and the slave became blind or deaf, he 
is not emancipated (Rambam Sefer Kinyan, Hilkhot Avadim 5:7; 
Shulhan Arukh, Yoreh De'a 267:35). 
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The Gemara rejects this: No; the slave is not emancipated, because 
we say that it is possible that it was the slave who frightened himself," 
resulting in his blindness or deafness, but it was not the actual strike 
that caused it. An injury can result from being frightened, as it is 
taught in a baraita (Tosefta 6:16): One who frightens another" and 
thereby causes him injury is exempt according to human laws but 
liable according to the laws of Heaven. How so? If one shouted into 
another's ear and deafened him, he is exempt according to human 
laws but liable according to the laws of Heaven. But if he held him 
and shouted into his ear" and deafened him, he is liable according 
to human laws as well, as he physically took hold of him. 


The Gemara suggests another proof: Come and hear a proof from 
what was taught in a baraita ( Tosefta 9:3): With regard to the five types 
of indemnity that one who injures another must pay, the court evalu- 
ates the victim" as to the value of the damage that he suffered, and the 
assailant gives this payment to him immediately. Payment for medi- 
cal costs and loss of livelihood is evaluated from the moment of 
injury until he is healed." If the court evaluated that a certain sum 
would be needed to pay for his medical costs and loss of livelihood, 
and subsequently the victim’s condition began progressively deterio- 
rating" and the sum proved to be inadequate, they give him payment 
only as they had evaluated him. 


The baraita continues: If they evaluated him as requiring a certain 
sum for medical costs and loss of livelihood and he healed sooner 
than expected, they nevertheless give him the entire sum as they had 
evaluated him. Learn from the baraita that there is an evaluation 
performed with regard to damage. The Gemara clarifies: With regard 
to evaluating an injured man to determine how long he will suffer 
from this injury and how long he will not suffer, we do not raise a 
dilemma, since it is obvious that we certainly evaluate this element. 
When we raise the dilemma of whether the court performs an evalu- 
ation or not, it is with regard to evaluating an item, i.e., determining 
ifit is capable of causing this damage or if it is not capable of causing 
this damage. With regard to this issue, what is the halakha? 


The Gemara suggests: Come and hear a proof from what was taught 
in a baraita (Tosefta, Sanhedrin 12:3): Shimon HaTimni says: Just as 
a fist is unique in that it is submitted to the assembly of judges to 
assess its ability to injure and to the witnesses who attest that this 
was the fist used to strike, so too, a ruling can be issued in the case of 
any item that is submitted to the assembly of judges to identify its 
ability to injure and to the witnesses who attest that this was the item 
used to strike. Learn from the baraita that there is an evaluation 
performed with regard to damage." The Gemara affirms: Learn 
from the baraita that this is so. 


HALAKHA 


One who frightens another — ivan ny Mya: One who fright- 
ens another without physically touching him and an injury results 
is exempt according to human laws but liable according to the 
laws of Heaven. This is the halakha even if he shouted into the 
victim's ear and deafened him. If the assailant held the victim's body 
while he frightened him, or if he touched him and pushed him, or 
even if he held his clothing, he is liable according to human laws 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:7; Shulhan Arukh, 


Hoshen Mishpat 420:32). 


Evaluates the victim, etc. — ^31 init paix: How are medical costs 
assessed? The court evaluates how much money one requires to be 
healed from the injury and the assailant pays this sum immediately, 
not on an ongoing basis. The same is true for the money paid for 
loss of livelihood. If the one who caused the damage says: | will 
give him money for medical costs as they are incurred, he may do 
so (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:14; Shulhan Arukh, 


Hoshen Mishpat 420:18-19). 


Evaluated his medical costs and his condition began progres- 
sively deteriorating - him maana mp mmay: If the court 


assessed the medical costs and the loss of livelihood at a certain 
sum, the victim receives only that amount. If his injuries persist 
longer than expected, the compensation is not increased. If he 
recovers sooner than expected, he does not receive less. If the 
assailant accepted upon himself to pay for medical costs as they 
are incurred he must continue to pay them until the victim recovers 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:15, 19; Shulhan Arukh, 
Hoshen Mishpat 420:18—19). 


There is an evaluation with regard to damage - ppd TN Wr: 
Just as if someone killed another, the murder weapon is evaluated 
to determine if it was capable of causing death, so too, in a case of 
damage the court evaluates an item to determine if it was capable 
of causing the damage. Therefore, the witnesses must know which 
item was used to cause the damage, and it must be brought into 
court to be evaluated. If the court evaluates that it should not 
have caused the damage then the assailant is exempt from pay- 
ment. Nevertheless, he is liable for the humiliation that he caused 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 1:18; Shulhan Arukh, 
Hoshen Mishpat 420:28). 


NOTES 

Who frightened himself — mwa) myag: Since the 
assailant did not actually touch the victim the dam- 
age is viewed as having occurred due to the victim's 
own fright, with the striking being viewed as an indi- 
rect cause. The Ramah, cited in the Shita Mekubbetzet, 
explains that the victim is viewed as having caused 
his own injury since he should have moved away. If 
he was unable to do so, the assailant would be held 
liable. See also the Jerusalem Talmud (Kilayim 8:2). 


He held him and shouted into his ear — ypm ints 
sata: The Mordekhai states that even if he did not 
shout into his ear but rather banged on the wall and 
deafened him he would be held liable, since once he 
held him it is not considered as if the victim fright- 
ened himself. Rather, the act of holding him caused 
him to be frightened, and he was deafened by the 
subsequent noise due to his anxiety. 


Medical costs and loss of livelihood until he is 
healed — KAIHw Ty Nav a: Rashi explains that 
the court evaluates the estimated sum of medical 
costs and loss of livelihood that he will incur until 
he is fully healed, and the assailant gives him the 
sum immediately, together with the other indemni- 
ties. Some of the geonim are of a different opinion. 
They explain that while the other indemnities are 
calculated and paid immediately, the medical costs 
and loss of livelihood are given to him over the course 
of his convalescence. The Meiri writes, in accordance 
with the opinion of the Rambam, that the evaluation 
of medical costs and loss of livelihood is performed 
for the benefit of the assailant. Therefore, he can 
choose either to pay these costs according to the 
evaluation or to pay the ongoing costs as they arise. 
The Yam shel Shlomo disagrees, and holds that giv- 
ing the entire sum immediately is performed for the 
benefit of the victim as well, so that he will not have 
to demand payment every day. Therefore, the choice 
is not left to the discretion of the assailant. 


Learn from it that there is an evaluation performed 
with regard to damage — pond TAIN Ww Ay yaw: 
This is in accordance with the opinion of Shimon 
HaTimni, who holds that the judges must see the 
item that purportedly caused the damage in order to 
evaluate if it was in fact capable of causing the dam- 
age, and the Rambam rules accordingly. The Ra’avad 
and the Meiri hold that with regard to this issue the 
halakha is in accordance with the opinion of Rabbi 
Akiva, and it is sufficient if the witnesses evaluate the 
item and testify about it, and there is no need for it to 
be brought into the court for examination. 


NYITNI P19: BAVA KAMMA: PEREK VIII :91A 179 


This file may not be reproduced or distributed in any form without express permission from the publisher 


LANGUAGE 


Healed [itpah] — namg: In Aramaic this word means to 
recover. There are a number of opinions as to its mean- 
ing and derivation, with some asserting that it comes from 
the root napah, meaning to breathe. In other words, one 
breathes in relief after recovering from an illness. 


NOTES 


If the spittle landed on his clothing, he is not required 
to pay him - x $32: The Meiri in tractate Ketubot (66a) 
writes that some explain that this refers to when the spittle 
anded on his clothing that was hanging. By contrast, if he 
was wearing the garment, it is tantamount to spitting on 
he person himself. 


If he humiliated another with words he is exempt - wa 
w3 0273: The Rosh explains that this is derived from the 
ollowing verse, which is the source of the obligation to pay 
or humiliation: “And she puts forth her hand and takes him 
by the genitals” (Deuteronomy 25:11). This indicates that the 
humiliation resulted from an action performed with the 
victim's body. 

It should be noted that although one is exempt from 
payment for humiliating another with words, the geonim 
write that has he committed a grave sin by doing so and 
if it was done in public, he has no share in the World-to- 
Come. They also add that the court should institute a fine 
or one who does this. This is particularly so with regard 
o one who humiliates a Torah scholar. In the Jerusalem 
Talmud it is related that they fined someone a golden coin 
or humiliating a Torah scholar. There are those who hold 
hat even today one must pay that fine. 


From that which Rabbi Akiva says, even, etc. - Wax 
3) yor xp a: Both Rashi and the Ra'avad understand 
hat the proof i is not from the words of Rabbi Akiva alone 
but from the ruling he issued in the case that came before 
him as well. Rashi explains that the proof is that since Rabbi 
Akiva is more stringent than the first tanna, as evidenced 
by his statement of: Even with regard to the poor of the 
Jewish people, they are viewed as though they were free- 
men who lost their property, that if the first tanna holds 
hat four hundred dinars is the minimum, then Rabbi Akiva 
would have obligated the man to pay even more than that. 
Therefore, from the fact that Rabbi Akiva obligates him to 
pay only four hundred dinars it can be inferred that the first 
tanna would hold that he should pay even less. 

The Ra‘avad explains that this circumstance would 
certainly warrant a reduction in the payment, due to the 
fact that the woman willingly uncovered her own head. By 
obligating the man to pay the sum of four hundred dinars 
even here, Rabbi Akiva indicates that he disagrees with the 
first tanna, and holds that this is the minimum payment. By 
inference, the first tanna holds that the minimum payment 
could be less. 
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The Master said above: If they evaluated him as requiring a certain 
sum for medical costs and loss of livelihood and he healed sooner 
than expected, they nevertheless give him the entire sum as they 
had evaluated him. This supports the opinion of Rava, as Rava 
said: With regard to this man whom they evaluated, concluding 
that he would not be able to perform labor for the entire day, and 
his wounds healed [ve’itpah ]' at midday and he was performing 
labor, we give him compensation for the entire day. The injury 
was one that would generally cause a man to not be able to perform 
labor for an entire day, and it was from Heaven that they had 
compassion on him and healed him sooner. This does not affect 
the liability of the one who caused the damage. 


§ The mishna teaches (90a): If he spat at him and his spittle 
reached him, or if he removed another's cloak, he must give the 
injured party four hundred dinars. Rav Pappa says: They taught 
this halakha only in a case where the spittle reached him. But if 
the spittle landed on his clothing without touching him, he is not 
required to pay him." The Gemara asks: Why not? Let it be like 
one who humiliated another with words. 


The Gemara answers: In the West, Eretz Yisrael, they say in the 
name of Rabbi Yosei bar Avin: That is to say that if he humiliated 
another with words alone, he is exempt" from paying anything, 
although he will be held accountable by Heaven for his sin. 


The mishna teaches with regard to the assessment of payment for 
humiliation: It is all assessed in accordance with the honor of 
the one who was humiliated. A dilemma was raised before the 
Sages: Does the first tanna in the mishna say his opinion as a leni- 
ency, or does he say his opinion as a stringency? The Gemara 
explains the two possibilities: He says his opinion as a leniency, 
teaching that there is a poor person, who doesn’t need to take so 
much payment for humiliation, as detailed in the fixed sums of 
the mishna. Or perhaps he says his opinion as a stringency, teach- 
ing that there is a rich person whom the assailant needs to give 
him more than those fixed sums. 


The Gemara suggests: Come and hear a proof from that which 
Rabbi Akiva says in the mishna: Even" with regard to the poor of 
the Jewish people, they are viewed as though they were freemen 
who lost their property and were impoverished, and their humili- 
ation is calculated according to this status, as they are the sons of 
Abraham, Isaac, and Jacob, and are all of prominent lineage. Con- 
clude from Rabbi Akiva’s statement that the first tanna says his 
opinion as a leniency," meaning that while the first tanna states 
the principle that payment for humiliation is in accordance with 
the honor of the one who was humiliated, and therefore a poor 
person will receive less than the fixed sums listed in the mishna, 
Rabbi Akiva responds that even a poor man is deserving of those 
fixed sums by virtue of his esteemed lineage. The Gemara affirms: 
Conclude from the mishna that this is so. 


If the spittle landed on his clothing, he is not required to 
pay him - x faa: One who humiliates another through 
speech or who spits on the clothing of another is exempt 


HALAKHA 
has no share in the World-to-Come (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 3:5-7; Shulhan Arukh, Hoshen Mishpat 
420:38-39). 


from payment. Yet, the court must intervene to prevent such 


incidents from occurring. Some say that the offender is ostra- 
cized (Rav Sherira Gaon; Tur, citing Rosh). Others say that he is 
given lashes for rebelliousness (Haggahot Mordekhai). Although 
one who humiliates another with speech does not pay compen- 
sation, he has committed a grave sin and he is foolish, wicked, 
and arrogant. One who humiliates a Jew of good standing 
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§ The mishna relates: And an incident occurred involving one 
who uncovered the head of a woman in the marketplace. The 
woman came before Rabbi Akiva to request that he assess payment 
for the humiliation that she suffered, and Rabbi Akiva obligated 
the assailant to give her four hundred dinars. The man said to Rabbi 
Akiva: My teacher, give me time to pay the penalty, and Rabbi Akiva 
gave him time. The Gemara asks: But do we give time for an assail- 
ant to pay compensation? But doesn’t Rabbi Hanina say: The 
court does not give one time to provide payment for injuries," 
and he must pay compensation immediately. 


The Gemara answers: When we do not give him time to pay 
compensation it is specifically with regard to injury, as he caused 
a monetary loss by inflicting physical damage on the victim. 
But with regard to humiliation," where he did not cause him a 
monetary loss, we do give him time to pay compensation. 


The mishna relates that the man then waited for her until she was 
standing by the opening of her courtyard, and caused her to 
uncover her own head. Rabbi Akiva said that although she caused 
injury to herself, which is not permitted, this does not negate the 
man’s requirement to pay her compensation. The Gemara asks: But 
isn’t it taught in a baraita that Rabbi Akiva said to him: You 
plunged into mighty waters" and you raised nothing more than 
worthless earthenware in your hand,’ since it is permitted for a 
person to injure himself. This contradicts the mishna’s account of 
Rabbi Akiva’s opinion. 


The Gemara answers: Rava said: It is not difficult. Here, in the 
mishna, where it states that one may not injure himself, it is stated 
with regard to inflicting actual physical injury, while there, in the 
baraita, where it states that it is permitted for one to injure himself, 
it is stated with regard to causing humiliation to oneself. The 
Gemara asks: But the ruling of Rabbi Akiva in the mishna is stated 
with regard to causing humiliation, 


and it teaches: With regard to one who injures himself, although 
it is not permitted for him to do so, he is nevertheless exempt 
from any sort of penalty, indicating that the prohibition is in effect 
even with regard to humiliation. The Gemara answers: This is what 
Rabbi Akiva said to the man: It is not necessary to say with regard 
to humiliation, where it is permitted for a person to humiliate 
himself, that someone else who humiliated him is liable. But even 
with regard to injury," where it is not permitted for a person to 
injure himself, others who injured him are liable. 


§ The Gemara discusses whether it is permitted to injure oneself. 
And is a person not permitted to injure himself? But isn’t it 
taught in a baraita: One might have thought that if one takes an 
oath to do evil to himself and did not do evil he will be exempt 
from bringing an offering for having transgressed this oath. There- 
fore, the verse states: “Or if anyone swear clearly with his lips to 
do evil or to do good” (Leviticus 5:4), which teaches that just as 
taking an oath to do good for which one is liable is referring to an 
optional activity, as opposed to taking an oath to perform a mitzva, 
so too, taking an oath to do evil is referring to an optional activity, 
as opposed to taking an oath to transgress. I can therefore include 
within the category of one who is liable if he transgressed his oath 
the person who takes an oath to do evil" to himself and did not 
do evil. It is clear from this baraita that doing evil to oneself is 
permitted. 


HALAKHA =—W¥—W¥—_—_—_——_- 
Does not give time for injuries — nban yar pania px: One 
who is obligated by the court to pay for injuries he caused 
must give the money immediately. One who is liable to pay 
for humiliation alone is given time to pay compensation 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 2:20; Shulhan 
Arukh, Hoshen Mishpat 420:27). 


NOTES 
With regard to humiliation — nyia: The Rambam and 
others rule that this is the halakha only in a case where 
there were no indemnities to be paid other than humili- 
ation. If the assailant had to pay other indemnities as well, 
he would have to give the payment for humiliation imme- 
diately, along with the rest of the payment. 


You plunged into mighty waters - wY% O73 mbby: It is 
explained that Rabbi Akiva's expression is derived from the 
verse: “Counsel in the heart of man is like deep water” (Prov- 
erbs 20:5). Rabbi Akiva was telling the man that although he 
plunged into the deep waters of counsel to devise a plan 
to exempt himself from payment, it did not help him (Shita 
Mekubbetzet). 


BACKGROUND 

You plunged into mighty waters and you raised earth- 
enware in your hand - JPa Din Pym DYN oa Hobe: 
This expression refers to ocean divers, who would dive in 
the ocean to bring back coral or pearls. When diving in 
deep waters the diver did not have the leisure to thoroughly 
check what he found. Consequently, instead of bringing 
up a pearl oyster, the diver would occasionally bring up a 
shard of earthenware that at a quick glance resembled an 
oyster shell. 


— NOTES — 
Even with regard to injury — aban box: One might have 
thought that if one cares so litle for himself that he i injures 
his own body despite the pain and prohibition involved, 
others should not be liable for injuring him as well (Rashi). 


HALAKHA 


| include one who takes an oath to do evil, etc. - wa% 
^a yD yaw): If one takes an oath to do evil to himself the 
oath takes effect, and if he did not fulfill his oath he is liable 
to bring a sin-offering for falsely taking an oath on an utter- 
ance. This is the halakha even if he takes an oath to injure 
himself, which is also not permitted for him to do (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 5:17; Shulhan Arukh, Yoreh De‘a 
236:2, and in the comment of Rema). 
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NOTES 
One may rend, etc. — 13) pyp: Rending 
anguish over the death of a person is in fac 
mentioned in several verses. Tosafot ask: Gi 


garments in 
a mitzva, as 
ven that the 


Gemara is attempting to prove that it is not permitted for 


one 
allowed to tear his clothing, why did the G 


o injure himself based on the halakha that one is not 


emara cite a 


baraita that discusses rending clothing in anguish over a 
death? It could have simply asserted that it is prohibited for 


on 
tion of: Do not destroy. They explain that this 
that even purposeful destruction may be pro 
as where one rends his garments excessive 


om 


o tear his clothing purposelessly due to the prohibi- 


baraita adds 
hibited, such 
y in anguish, 


notwithstanding the fact that he does gain some emo- 


tional relief by doing so (Rashba). Therefore, 
to prove from the baraita that it is prohibi 


it is possible 
ed to cause 


injury to oneself even if there is some reason for doing so. 


The Penei Yehoshua explains that destruc 


ion that has 


no purpose is unquestionably prohibited, while destruc- 
tion for a significant purpose is definitely permitted. The 


discussion in the baraita concerns destructio 
purpose. 
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The Gemara answers: Shmuel says: The ruling of the baraita is 
not referring to one who takes an oath to injure himself but is 
stated with regard to one who takes an oath stating: I will sit in 
observance of a fast, which it is permitted to do. 


Earlier in this same baraita, it states that one who takes an oath to 
do evil to others is not liable for violating his oath if he does not 
do evil, as it is prohibited to do evil to others. If the baraita is refer- 
ring to one who takes an oath to fast, then in the corresponding 
situation in the context of doing evil to others, the baraita must 
also then be referring to one who takes an oath to have others sit 
in observance of a fast. The Gemara asks: Can one compel others 
to sit in observance of a fast? 


The Gemara answers: Yes; it is possible, as by preventing others 
from accessing food he can impose a fast on them, e.g., in a 
situation where he confined them in a room. 


The Gemara questions the assertion that this is the case of the 
baraita: But isn’t it taught in a baraita: What is considered taking 
an oath to do evil to others? It is considered such if one takes an 
oath stating: I will strike so-and-so and I will injure his brain. 
Accordingly, in the corresponding situation of doing evil to oneself 
it is necessary to explain that the baraita is referring to causing 
injury as well, and the inference that this is permitted remains. 


Rather, it must be that this is a dispute between tanna’im, as there 
is a tanna who says that it is not permitted for a person to injure 
himself," and there is a tanna who says that it is permitted for a 
person to injure himself. 


The Gemara asks: Who is the tanna that you heard that says: It 
is not permitted for a person to injure himself? If we say that it 
is this tanna, as it is taught in a baraita: The verse states: “And 
surely your blood of your souls will I require” (Genesis 9:5), and 
Rabbi Elazar says: From the hand of your souls, i.e., from your- 
self, will I require" your blood, meaning one is liable even for 
taking his own life, that is not a correct inference. 


But perhaps killing is different. While Rabbi Elazar holds that it 
is prohibited to take one’s own life, it cannot be inferred from here 
that he holds that one is liable for injuring himself. 


The Gemara suggests: Rather, it is the opinion of this tanna, as 
it is taught in a baraita: One may rend" garments in anguish 
over one who died," and it is not considered of the ways of the 
Amorites, but a Jewish custom. Rabbi Elazar says: I heard that 
one who rends his garments excessively" over one who died is 
flogged for having transgressed the prohibition of: Do not destroy 
(see Deuteronomy 20:19). The Gemara suggests: And all the more 
so it is the case that according to Rabbi Elazar one who injures 
his body in anguish transgresses this prohibition. 


HALAKHA 


It is not permitted for a person to injure himself — O7% rs 
inyya Sand INWA: Just as a person may not injure someone else, 
so too, a person may not injure himself (Rambam Sefer Nezikin, 
Hilkhot Hovel UMazik 5:1; Shulhan Arukh, Hoshen Mishpat 420:31). 


From the hand of your souls will | require — WoT Da Nw m: 
One who takes his own life is a murderer, and Heaven holds him 
responsible for his sin, as the verse states (Genesis 9:5): “And 
surely your blood of your souls will | require” (Rambam Sefer 
Nezikin, Hilkhot Rotze‘ah UShmirat HaNefesh 2:2-3). 
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One may rend garments over one who died - nan by pya: 
A mourner is obligated to rend his garments over the deceased 
(Rambam Sefer Shofetim, Hilkhot Evel 8:1; Shulhan Arukh, Yoreh 
Dea 340:1). 


One who rends his garments excessively — 8T WY... YIP: 
One who breaks vessels, tears clothing, demolishes a building, 
stops up a spring, or ruins food in a destructive way violates 
the prohibition of: Do not destroy, but receives only lashes 
for rebelliousness (Rambam Sefer Shofetim, Hilkhot Melakhim 
UMilhemoteihem 6:10). 
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The Gemara rejects this suggestion: But perhaps garments are 
different, in that tearing them is a loss that is irreversible, like 
that practice of Rabbi Yohanan, who would refer to his gar- 
ments as: My honor, and like that practice of Rav Hisda, who, 
when he would walk among thorns and shrubs, would raise his 
clothing despite the fact that his skin would get scratched by the 
thorns. He said in explanation of his actions: This flesh will heal 
if scratched, but that garment will not heal if torn. Similarly, 
perhaps it is prohibited to rend one’s garments, but it is permitted 
to injure oneself. 


Rather, it is this tanna, as it is taught in a baraita: Rabbi Elazar 
HaKappar the Distinguished said: What is the meaning when 
the verse states with regard to a nazirite: “And he shall atone for 
him for sinning by the soul” (Numbers 6:11)? And with which 
soul did this person sin by becoming a nazirite? Rather, in that 
he afflicted himself by abstaining from wine" he is considered 
to have sinned with his own soul, and he must bring a sin-offering 
for the naziriteship itself, for causing his body to suffer. And are 
these matters not inferred a fortiori: And just as this person who 
afflicted himself by abstaining only from wine is nevertheless 
called a sinner, one who afflicts himself" by abstaining from 
everything,’ through fasting or other acts of mortification, all 
the more so is he described as a sinner? Consequently, Rabbi 
Elazar HaKappar holds that one may not harm himself in any 
manner. 


§ The mishna teaches: One who cuts down his own saplings, 
although it is not permitted for him to do so, is exempt from 
payment. Nevertheless, others who cut down his saplings are 
liable. Rabba bar bar Hana taught the following baraita before 
Rav: If one charged another: You killed my ox," or: You cut 
down my saplings, and you are liable to pay for them, and the 
other responds: You told me to kill the ox, or: You told me 
to cut down the saplings, he is exempt from paying. Rav said to 
him: If that is so, you let no creature exist. Is it in his power 
to assert that because the other instructed him to cause damage 
he is exempt? With this claim, anyone who causes damage can 
exempt himself. 


Rabba bar bar Hana said to Rav: Shall I erase this baraita from 
the baraitot that I teach? Rav said to him: No, just interpret that 
your baraita is stated with regard to an ox that is ready to be 
killed, e.g., it had gored, and the owner decided to have it killed, 
and it is stated with regard to a tree that is ready to be cut’ down 
for whatever reason, e.g., it was worshipped as part of an idola- 
trous rite or it is situated in a manner that poses a danger to the 
public. In such a case there is reason to believe that he was in fact 
instructed to cut it down. 


The Gemara asks: If that is so, that the owner of the ox or tree 
acknowledges that it would be killed or cut down in any event, 
what claim is he stating to him, as there was no loss resulting 
from the action of the other? The Gemara answers: The case 
is where he said to him: I desire to perform this mitzva of 
removing a danger or destroying idolatry by myself, and therefore 
I am demanding payment from you for having prevented me 
from doing so. 


This is as it is taught in a baraita: The verse states with regard to 
one who slaughters an undomesticated animal or a bird: “He 


shall pour out the blood thereof, and he shall cover it with dust” 


(Leviticus 17:13). This teaches that the one who poured the blood, 
i.e., the one who slaughtered, shall cover" the blood. An incident 
occurred involving one who slaughtered an undomesticated 
animal or bird, and another preempted him and covered the 
blood, and Rabban Gamliel deemed him liable to give ten 
golden coins’ to the one who slaughtered the animal, as he 
prevented him from performing the mitzva. 


NOTES 
That he afflicted himself by abstaining from wine - wyw 
pT pa Waxy: The early commentaries discuss the question of 
whether the statement of Rabbi Elazar HaKappar refers to all 
nazirites, i.e., that they sinned by abstaining from wine, or 
only to a nazirite who became ritually impure, of whom the 
cited verse speaks, who must repeat his naziriteship due to his 
negligence in becoming impure. The Meiri writes that this is 
apparently a dispute between amora’im in tractate Nazir (see 
Tosafot; Rashba; commentaries to Nazir 3a). 


One who afflicts himself by abstaining from everything — 
sat pn inyy wya: Notwithstanding this statement of the 
Gemara, it is permitted for one to humiliate himself or cause 
himself embarrassment (Meiri). 


With regard to a tree that is ready to be cut — taiya twa 
Typy: The majority of the early commentaries explain tha 
the Gemara is discussing a tree that is leaning over into the 
public domain or a similar case, and the court ruled that i 
must be cut down. The Ra'avad explains that the Gemara is 
discussing a tree worshipped as part of idolatrous rites, abou 
which there is an explicit mitzva by Torah law to cut it down. 
He holds that in the case of a tree leaning over into the public 
domain, since cutting it down is not a mitzva, the one who cu 
it down is not deemed credible to say that he was instructed 
to do so. Rabbeinu Hananel writes that it is a mitzva, i.e., the 
mitzva to heed the words of the Sages. 


HALAKHA 


One who afflicts himself — sayy wya: The Sages said that 
if a nazirite who abstained only from drinking wine needs 
atonement, someone who abstains from everything needs 
atonement all the more so. Therefore, the Sages commanded 
that one should abstain only from items that the Torah prohib- 
ited (Rambam Sefer HaMadda, Hilkhot Deot 3:1). 


You killed my ox, etc. — 3) F377 NW: If there was an ox that 
was ready to be killed because it had caused damage, or a 
tree that was ready to be cut down because it was causing 
damage to the public, and someone preempted the owner 
and killed the ox or cut down the tree without his consent, he 
is liable to pay the owner according to the discretion of the 
judges because he prevented the owner from performing a 
mitzva. If he claims that the owner instructed him to do so he 
is exempt from payment. 

The Rema writes that with regard to any other damage, 
the one who caused damage is not deemed credible to say 
that he was given permission, even if there are no witnesses 
that he caused damage and he could have made a more 
advantageous claim that he had not caused damage. The 
reason is that his claim runs counter to the presumption that 
one would not want his property destroyed (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 7:13; Shulhan Arukh, Hoshen 
Mishpat 382:1). 


The one who poured shall cover — 783» ww 1: If one 
slaughtered an undomesticated animal or bird and someone 
else came and covered the blood without the consent of the 
one who slaughtered it, the one who covered the blood is 
liable to reimburse the one who performed the slaughtering, 
according to the discretion of the judges. Some rule that he 
must pay him ten golden coins. Similarly, anyone who pre- 
vents another from performing a mitzva that was incumbent 
upon him to perform, e.g., one who circumcised someone 
else's son without the father's consent, must pay him ten 
golden coins. Today, this money is not collected, but if he 
seized the ten coins the court does not take it away from him 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 7:14; Shulhan 
Arukh, Hoshen Mishpat 382:1). 


BACKGROUND 
Golden coins — Daim: As small golden coins were not gener- 
ally minted in those times, this apparently refers to golden 
dinars. Ten such coins would then be a fairly large sum, 
equivalent to about 250 silver dinars. 
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HALAKHA 

How much fruit must be on an olive tree - na x7 m23: 
One may not cut down a fruit tree unless it is old and pro- 
duces only a minimal amount of fruit. With regard to an olive 
tree, if it produces a quarter-kav then it may not be cut down. 
With regard to a date palm, the minimum amount it must 
produce is one kav of dates (Rambam Sefer Shofetim, Hilkhot 
Melakhim UMilhemoteihem 6:9). 


If the lumber was greater, etc. - 15) abaya mT ON: It is 
permitted to cut down a barren tree, and it is permitted to 
cut down a fruit tree whose lumber is valuable. According 
to the Radbaz, this latter halakha applies only in a situation 
where it is not worth maintaining the tree (Rambam Sefer 
Shofetim, Hilkhot Melakhim UMilhemoteihem 9:8-9). 


BACKGROUND 


Quarter-kav - yaj: Depending on the conditions of the 
land, an olive tree can yield about 20 kg of olives. A quarter- 
kav is approximately one-twentieth of this amount. There- 
fore, olive trees are not cut down unless they produce such 
a small amount of olives as to make harvesting the olives 
not worth the effort. 


LANGUAGE 

Shivhat - nna: Apparently this name comes from the root 
shevah, meaning praise. The name Shevah, while uncom- 
mon, is found in Jewish communities even today. 


NOTES 
My son Shivhat did not die, etc. - 12112 NNIw 23w xd: 
The verse (Deuteronomy 20:19) compares people to trees, 
and Ibn Ezra explains that just as one may not cut short the 
life of a man, one should not cut short the life of a tree. 


Perek VIII 
Dafg2 Amuda 


HALAKHA 


They weaken the wine, etc. — 131 x Yana ‘wan: It is 
permitted to cut down a fruit tree if it is causing damage 
to other trees (Rambam Sefer Shofetim, Hilkhot Melakhim 
UMilhemoteihem 6:8). 


BACKGROUND 
Their marrow — Ip: The marrow, or heart of palm, 
emerges from the top of the trunk of the palm tree. The 
inner part of the top of the trunk is white, has a good taste, 
and is considered a delicacy. In the days of the Talmud it was 
eaten fresh, cooked, or fried. 

Hearts of palm were an expensive and rare food, since 
once the upper extremity of the tree is cut it no longer 
grows. Therefore, hearts of palm were harvested only from 
trees that were slated to be cut down anyway. 


One can purchase date palms with grapevines — 137 25% 
ops: In Babylonia palm cultivation is quite widespread, as 
the climate and water are well suited to it. Grapevines, which 
require extensive care and do not naturally grow well in a 
hot climate like that of Babylonia, were much more valuable. 
Therefore, cutting down a palm tree in order to protect a 
grapevine was not considered an act of destruction. 
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§ In connection with the prohibition against cutting down trees 
the Gemara notes: Rav said with regard to a palm tree that still 
produces fruit in the amount of a kav, that it is prohibited to 
cut it down due to the prohibition of: “When you shall besiege a 
city... you shall not destroy the trees” (Deuteronomy 20:19). 


The Gemara raises an objection to the statement of Rav from 
what was taught in a mishna (Shevi’it 4:10): How much fruit must 
be on an olive tree" so that one may not cut it down? A quarter- 
kav.” Why did Rav say that it must produce a full kav? The Gemara 
answers: Olive trees are different, since they are significant. 
Therefore, even a quarter-kav is valuable. 


Rabbi Hanina said: My son Shivhat' did not die" for any reason 
other than that he cut down a fig tree before its time. Ravina 
says: But if the lumber was greater" in monetary value than its 
fruits, it is permitted to chop it down, and this does not violate 
the prohibition against destroying a tree. 


This halakha is also taught in a baraita. The verse states: “Only the 
trees of which you know that they are not trees for food, them you 
may destroy and cut down” (Deuteronomy 20:20). “Only the 
trees of which you know’; this is referring to a tree that bears 
fruit used for food, and it is permitted to cut down this type of 
tree under certain circumstances. “That they are not trees for 
food”; this is referring to a barren tree. 


The Gemara asks: And since the baraita will ultimately include 
all types of trees, so that even a tree that produces fruit may be cut 
down, what, then, is the meaning when the verse states: “That 
they are not trees for food,” which indicates that it is permitted 
to cut down only a barren tree? The Gemara answers: It is to give 
precedence to cutting down a barren tree over a tree whose fruit 
is used for food. 


One might have thought that he must give precedence to the 
cutting down of a barren tree even if the barren tree is greater 
in monetary value than the fruit-bearing tree. The verse states: 
“Only,” which teaches that there is an exception to the rule. Simi- 
larly, if the fruit-bearing tree itself would be worth more as lumber 
than for its fruits, it would be permitted for one to cut it down. 


The Gemara relates: The sharecropper of Shmuel brought him 
dates. Shmuel ate them, and tasted the taste of wine in them. He 
said to his sharecropper: What is this? The sharecropper said to 
him: The date palms stand among the grapevines and therefore 
contain a taste of wine from the grapes. Shmuel said: Do they 
weaken the wine," i.e., the grapevines, so much that it is possible 
to taste the wine in the dates? Tomorrow, cut down the date palms 
and bring me from their marrow" to eat. 


The Gemara relates a similar incident: Rav Hisda saw date palms 
growing among grapevines on his estate. He said to his share- 
cropper: Uproot the date palms, since one can purchase date 
palms with grapevines,’ as grapevines are more valuable, while 
one cannot purchase grapevines with date palms. 


From their marrow [mikkuraihu] — 1p: The inner marrow 
of the palm tree, known as heart of palm, is soft and can be 
eaten. The Shita Mekubbetzet explains that harvesting this part 
of the tree results in the death of the palm tree. 

Others explain that the word mikkuraihu refers to taking a 
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NOTES 


piece from the base of the palm tree, perhaps related to the 
term ikkaraihu, their trunks, and therefore Shmuel told his share- 
cropper to bring him from the stump of the tree to demonstrate 
that he chopped it down. It would seem from Rabbeinu Barukh 
that it refers to the inner part of the roots. 
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MI SHN A Despite the fact that the assailant who 

caused damage gives to the victim all of the 
required payments for the injury, his transgression is not forgiven 
for him in the heavenly court until he requests” forgiveness 
from the victim, as it is stated that God told Abimelech after 
he had taken Sarah from Abraham: “Now therefore restore the 
wife of the man; for he is a prophet, and he shall pray for you, 
and you shall live” (Genesis 20:7). And from where is it derived 
that if the victim does not forgive" him that he is cruel?" As 
it is stated: “And Abraham prayed to God; and God healed 
Abimelech, and his wife, and his maidservants; and they bore 
children” (Genesis 20:17). 


The mishna continues: With regard to one who says to another: 
Blind my eye," or: cut off my hand, or: break my leg, and he 
does so, the one who performed these actions is liable to pay for 
the damage, despite having been instructed to do so. Even if he 
explicitly instructed him: Do so on the condition that you will 
be exempt from payment, he is nevertheless liable. 


With regard to one who says to another: Tear my garment, or: 
break my jug, and he does so, he is liable to pay for the damage. 
But if he instructed him explicitly: Do so on the condition that 
you will be exempt from payment, he is exempt from payment. If 
one says to another: Do so, i.e., cause damage, to so-and-so" on 
the condition that you will be exempt from payment, and he did 
so, he is liable, whether the instructions were with regard to the 
victim himself, or whether the instructions were with regard to 
his property. 


G E M ARA! The Sages taught: All these sums that 


in the previous mishna they said one is 
liable to pay for humiliating another are the compensation for 
his humiliation, for which there is a set amount. But for the 
victim's pain" caused by the assailant, even if the assailant brings 
as offerings all the rams of Nebaioth (see Isaiah 60:7) that are in 
the world, which are of the best quality, his transgression is not 
forgiven for him in the heavenly court until he requests forgive- 
ness from the victim, as it is stated: “Restore the wife of the man; 
for he is a prophet, and he shall pray for you” (Genesis 20:7). 


Having quoted the verse, the Gemara asks: Shall one infer from 
here that the wife of a prophet needs to be returned, but the 
wife of another individual need not be returned? 


HALAKHA 


Is not forgiven for him until he requests, etc. - b Som ps 
^D WpIw w: Even after one who injures another has paid 
him the five indemnities, he is not forgiven unless he requests 
forgiveness and appeases the victim (Rambam Sefer HaMadda, 
Hilkhot Teshuva 2:9 and Sefer Nezikin, Hilkhot Hovel UMazik 5:9; 
Shulhan Arukh, Hoshen Mishpat 422:1 and see Orah Hayyim 
606:1). 


And from where is it derived that if he does not forgive - paa) 

bm x ayw: A victim should not be cruel and should forgive 

his assailant after a sincere request for forgiveness. One who is 

quick to forgive is praiseworthy, and the Sages are pleased with 

him (Rambam Sefer HaMadda, Hilkhot Deot 6:6 and Hilkhot Tes- 
huva 2:10, and Sefer Nezikin, Hilkhot Hovel UMazik 5:10; Shulhan 

Arukh, Orah Hayyim 606:1). 


One who says blind my eye, etc. — 31 'YY NY KAD WNT: If 
one injured another after having been instructed to do so, e. g, 
he was told: Blind my eye on the condition that you will be 
exempt from paying, he is liable to pay the five indemnities. 
The Rema, citing the Tur, writes that there are some who say 


that if the injured party explicitly told him that he should do it 
on the condition that he will be exempt, then he is exempt. 

If one was instructed to damage the property of another, 
then if he was not told that it was on the condition that he 
will be exempt from payment he is liable, but if he was told to 
do so on the condition that he will be exempt from payment 
he is exempt. The Rema, citing the Tur, writes that some say 
even if the one instructing him did not explicitly state that he 
will be exempt from payment, if it could be inferred from his 
words that this was his intention, he is exempt (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 5:11, Shulhan Arukh, Orah Hayyim 
380:1, 421:12). 


Do so to so-and-so — nibs word 12 Mwy: If one was instructed 
by another to cause damage toa third party, whether to his 
body or to his property, even if he was told to do so on the 
condition that he will be exempt from payment, the assailant 
is liable. The one who instructed him is a partner in the sin 
and is wicked, since he caused the blind to stumble and has 
encouraged others to sin (Rambam Sefer Nezikin, Hilkhot Hovel 
UMazik 5:13; Shulhan Arukh, Orah Hayyim 380:2). 


NOTES 


That if the victim does not forgive him that he is cruel - 
TON NITY b oma Kb oyw: The Penei Yehoshua questions 
how it is derived from Abraham's praying for Abimelech’s 
household that one who does not forgive is considered to be 
cruel, as Abraham might have prayed for him without being 
obligated to do so. Additionally, why did Abraham need to 
pray for Abimelech? Why did it not suffice for Abimelech to 
ask forgiveness and for Abraham to grant it? He explains that 
Abraham's prayer was not needed, but he prayed in order to 
each others that people should not be cruel to those who 
have done wrong to them, but should forgive them. 

It is noted in the Jerusalem Talmud that the exception to 
he rule that one should forgive another is in the event that 
he other slandered him. 


But for the victim's pain, etc. - 3) Swe bax: The Ra’avad 
explains that the penalties listed in the previous mishna are 
or the physical outcomes resulting from being humiliated, as 
his can lead to illness or other maladies. One must still ask 
orgiveness for causing the actual mental anguish (Rabbeinu 
Hananel). Where one inflicts physical harm there is certainly 
a need to ask for forgiveness in addition to paying compen- 
sation. Some of the geonim write that this refers to asking 
orgiveness for physical pain caused in the case of an injury. 
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LANGUAGE 


Guest [akhsenai] — *3D3%: From the Greek £évoc, xenos, 


meaning stranger. In the usage of the Sages as well, its 


general meaning is a stranger, or one from another place, 


or specifically a guest in an inn. 


HALAKHA 

He should have learned — sith b maw: If a gentile 
transgresses one of the Noahide mitzvot, even if he did 
not know that the act he performed was prohibited, he is 
nevertheless judged and executed for it, since he should 
have learned about it and did not. If he transgressed 
unwittingly he is totally exempt, other than in cases 
of murder (Rambam Sefer Shofetim, Hilkhot Melakhim 
UMilhemoteihem 10:1). 
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The Gemara answers. Rabbi Shmuel bar Nahmani says that Rabbi 
Yonatan says: This is how the verse should be understood: “Restore 
the wife of the man” in any case, since she is his wife. And with 
regard to that which you, Abimelech, said: “Will you slay even a 
righteous nation? Did he not say himself to me: She is my sister, 
and she, even she herself, said: He is my brother?” (Genesis 
20:4-5), the answer is that you, Abimelech, are not so righteous, 
since the reason Abraham said that Sarah was his sister is that he 
is a prophet, and he already learned" how to conduct himself 
based on your behavior. As with regard to a guest [akhsenai]' who 
comes to town, does one ask him about matters concerning 
eating and drinking, or does one ask him about matters concern- 
ing his wife? Does one ask a guest: Is she your wife? Is she your 
sister? Abimelech was to be blamed, since Abraham thought that he 
intended to steal his wife. 


The Gemara remarks: From here it can be derived that a gentile" is 
executed for having transgressed a prohibition without awareness 
that the act was prohibited, since he should have learned" and he 
did not learn. 


Having mentioned the verses concerning the incident of Abraham 
and Abimelech, the Gemara explains other related verses. “For the 
Lord had obstructed [atzor atzar]" all the wombs of the house of 
Abimelech” (Genesis 20:18). Rabbi Elazar says: Why are these two 
obstructions [atzor atzar] both stated? One is stated with regard 
to a man, that semen will not be discharged, and two are stated 
with regard to a woman, that semen will not be discharged from 
her, and that she will not give birth. 


It was taught in a baraita: Two are stated with regard to a man: 
Semen and urine, i.e., that the men were unable to both urinate and 
discharge semen; three are stated with regard to a woman: Semen, 
and urine, and birth. 


Ravina says: Three are stated with regard to a man: Semen, and 
urine, and the anal sphincter, i.e., that they were unable to discharge 
stool as well. Consequently, they would be unable to relieve them- 
selves at all. Four are stated with regard to a woman: Semen, and 
birth, and urine, and the anal sphincter. 


The verse states: “For the Lord had obstructed all the wombs of 
the house of Abimelech.” The Sages of the school of Rabbi Yannai 
say: Even a hen of the house of Abimelech did not lay her egg 
during that time. 


§ The Gemara cites a series of questions that Rava asked Rabba bar 
Mari, the first one being related to the previous topic of discussion. 
Rava said to Rabba bar Mari: From where is this matter derived 
whereby the Sages stated: Anyone who asks for compassion 
from Heaven on behalf of another, and he requires compassion 
from Heaven concerning that same matter, he is answered first? 
Rabba bar Mari said to him that the source for this is as it is written: 


“And the Lord changed the fortune of Job, when he prayed for his 


friends” (Job 42:10). 


NOTES 


He is a prophet and he already learned, etc. — 133) N17 YS) 
na 119°: Most commentaries have a variant version of the text 
that reads: And he has learned from you, which they explain to 
mean that in addition to being a prophet, he has learned from 
the inappropriate questions that Abimelech asked about his wife 


that he should suspect him of intending to kidnap her. Rashi, 


in his commentary on the Torah, explains that Abraham was a 
prophet and therefore knew that Abimelech did not in fact touch 
her, although she was taken into his home. 


From here it can be derived that a gentile - m3 EY x21: The 


commentaries explain that this is derived from the fact that Abi- 


melech was punished and that his not being aware that she was 
married did not exculpate him. 
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It is commonly accepted today that ignorantia juris non excusat, 
ignorance of the law does not exempt one from punishment. 
Rabbeinu Barukh explains that this means that a gentile today 
cannot claim to be unaware of the death penalty for committing 
adultery according to halakha, as he should have learned from 
the episode with Abimelech that it carries this punishment. 


For the Lord had obstructed - ’7 wy 3%% +3: The lyyun Ya'akov 
points out that one can derive from the previous verse that the 
obstruction was with regard to both men and woman, as it states: 


“And God healed Abimelech, and his wife, and his maidservants” 


(Genesis 20:17), indicating that men were afflicted as well. 
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Rava said to him: You said the proof from there, from a verse 

in the Writings, and I say the proof from here, from a verse in 

the Torah. As it is written: “And Abraham prayed to God; and 

God healed Abimelech, and his wife, and his maidservants, and 

they bore children” (Genesis 20:17), and it is written immediately 
following that: “And the Lord remembered Sarah, as He had said” 
(Genesis 21:1), with the pronoun interpreted homiletically: As 

Abraham said" with regard to Abimelech. Because Abraham 

prayed for Abimelech that the women of his household should give 

birth, Abraham himself was answered concerning that matter. 


Rava said to Rabba bar Mari: From where is this matter derived 

whereby people say:® The cabbage is damaged together with the 

thorn,’ since the cabbage is sometimes harmed when the thorn 

is removed? Rabba bar Mari said to him that the source is as it is 

written: “Why will you contend with Me? You all have trans- 
gressed against Me, says the Lord” (Jeremiah 2:29). The term 
“you all” includes even those who have not sinned. 


Rava said to him: You said the proof from there, from a verse in 
the Prophets, and I say the proof from here, from a verse in the 
Torah. The Lord said to Moses after some of the people collected 
the manna on Shabbat: “How long do you refuse [me‘antem] to 
keep My commandments and My laws?” (Exodus 16:28). The 
term “you refuse [meantem]” is written in the plural, indicating 
that even Moses was included, although he did not sin. 


Rava said to Rabba bar Mari: It is written with regard to Joseph: 
“And from among his brothers he took five men, and presented 
them to Pharaoh” (Genesis 47:2). Who are these five’ men? Rabba 
bar Mari said to him: This is what Rabbi Yohanan says: Those 
whose names were repeated" in the blessings with which Moses 
later blessed the twelve tribes. They are Dan, Zebulun, Gad, Asher, 
and Naftali (see Deuteronomy 35). Since they were weak, Joseph 
brought them before Pharaoh. 


Rava said: Judah also had his name repeated in the blessings, and 
he was strong. 


Rabba bar Mari said to him: His name was repeated for his own 
matter, as Rabbi Shmuel bar Nahmani says that Rabbi Yonatan 
said: What is the meaning of that which is written concerning 
Reuben and Judah in Moses’ blessing of the tribes at the end of his 
life: “Let Reuben live and not die in that his men become few” 
(Deuteronomy 33:6), and immediately afterward in the following 
verse it states: “And this for Judah, and he said: Hear Lord, the 
voice of Judah, and bring him in unto his people; may his hands 
fight on his behalf, and You shall be a help against his adversaries” 
(Deuteronomy 33:7)? What is the connection between the blessing 
of Reuben and that of Judah, juxtaposed with the conjunction 
“and”? 


Rabbi Yohanan said: All those forty years that the Jewish people 
were in the desert, the bones of Judah, which the Jewish people 
took with them from Egypt along with the bones of his brothers, 
were rolling’ around in the coffin, until Moses came and asked 
for mercy on Judah's behalf. Moses said before God: Master of 
the Universe, who served as the impetus for Reuben that he 
should confess his sin, through which he merited a blessing and 
was not excluded from the count of the twelve sons of Jacob (see 
Genesis 35:22)? It was Judah, as Reuben saw him confess his sin, 
and thereby did the same. 


From where is this matter derived whereby people say — 
NIK NT sop XI KI: Some commentaries ask why the 
Gemara deems it valuable to derive folklore aphorisms from 
biblical verses. The Hida answers that the Sages wanted to dem- 
onstrate that if one immerses himself in Torah study he can find 


all aspects of wisdom. 


BACKGROUND 


Cabbage and thorn - x¥1m x373: This metaphor was taken 
from a common occurrence: When growing a gentle plant 
like the cabbage alongside wild thorns, anyone attempting to 
remove the thorns will unintentionally damage the neighboring 
cabbage plant. 


NOTES 

As Abraham said, etc. — 131 D712% Was Wa: Rabba bar 
Mari brought a proof from a verse where this idea is explicit. 
Rava brought a proof based on a homiletical interpreta- 
tion by explaining that the words: “As he had said” are an 
independent clause, and refer back to Abraham's prayer on 
behalf of Abimelech. In other words, the “he” in this phrase 
refers to Abraham and not to God. The straightforward 
meaning of the verse is that “the Lord remembered Sarah” 
as He, the Lord, had promised. 


Who are these five — mwa 17133 (X12: Joseph brought 
specifically his weaker brothers before Pharaoh so that 
Pharaoh would not be tempted to draft them into his 
service (Rashi). 


Whose names were repeated - ninwa basy: This 
Gemara states that the brothers whose name were 
repeated were the weaker ones, and they needed the 
repetition of their names to strengthen them. That is also 
the opinion of the Sifrei (Deuteronomy 33:18). See Tosafot, 
who point out that this is unlike the opinion of Bereshit 
Rabba (95:4). Rashi explains in his commentary on the Torah 
that those whose names were repeated were the strong 
ones, and Joseph took the other brothers to Pharaoh. 


The bones of Judah were rolling - 7117 bw PYY pit 
paman: The reason for this is explained elsewhere (Makkot 
ib). Judah had promised his father to bring back Benjamin 
from Egypt, adding: “If | do not bring him to you, and set 
him before you, then let me bear the blame forever” (Gen- 
esis 43:9). This is considered to be a form of self-excommu- 
nication, and the Gemara notes there that it takes effect if 
not formally nullified. The state Judah was in after his death 
was a fulfillment of this permanent excommunication. 
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LANGUAGE 
Sockets [shafa] - 3w: Some claim that this word 
comes from the Hebrew root nun, shin, peh, meaning 
moving; the bones moved and fit into their proper 


sockets. Others say it derives from the Greek orntn, 
sipué, meaning jar, bin, or box. According to this expla- 


nation, not all of Judah's bones were in his coffin until 
Moses prayed (see Arukh). 


NOTES 


He did not know, etc. — 131 yt mI xb: There are 
three levels of Torah study described here. The first is 
to learn and to understand the discussion in the study 
hall, referred to as knowing what the Sages are saying. 
A higher level is the ability to engage in the discussion 
and articulate an opinion, referred to as being able to 
deliberate with the Sages. A higher level yet is having 
his opinions accepted by the others and decided as the 
halakha, referred to as the ability to draw conclusions 
from his discussion in accordance with the halakha. It 
was concerning this highest level that Moses prayed: 


“And You shall be a help against his adversaries,’ mean- 
ing that God should help him overcome his “adversar- 


ies,” and the halakha should be decided in accordance 
with his opinion. 


HALAKHA 
Rich people would bring first fruits, etc. - pywy 
^) wY pR: If one brings first fruits in a metal 


basket, the priest takes the fruits and returns the basket. 


If the basket was fashioned from willow or the like, the 
priest keeps the basket (Rambam Sefer Zera‘im, Hilkhot 
Bikkurim 3:8). 


Perek VIII 
Daf92 Amud b 


HALAKHA 


Morning bread - man na: After the morning prayers, 


one should eat bread (Shulhan Arukh, Orah Hayyim 
155:2). 


BACKGROUND 


Ate in the morning - 313 X15¥Ia: Even nowadays 
physicians are of the opinion that breakfast is the 


most important meal of the day. After hours of sleep, 


when a person has been without food, the body is in 
need of fluids and food in order to meet its nutritional 
requirements. Eating breakfast helps maintain normal 
functioning of the body for the rest of the day. 
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Topa 


Immediately after Moses prayed, the verse states: “Hear, Lord, the 
voice of Judah” (Deuteronomy 33:7). His bones then entered 
their sockets [leshafa],+ and his skeleton became attached. The 
angels still did not elevate him into the heavenly study hall. 
Moses then prayed: “And bring him in unto his people” (Deuter- 
onomy 33:7), i.e., bring him to those in the heavenly study hall. This 
prayer was accepted, but he still did not know’ what the sages 
were saying, and he was unable to deliberate in Torah matters 
with the sages. Moses then prayed: “May his hands fight on his 
behalf” (Deuteronomy 33:7), meaning that he should have the 
ability to contend with them in study. But still he was unable to 
draw conclusions from his discussion in accordance with the 
halakha. Moses then prayed: “And You shall be a help against his 
adversaries” (Deuteronomy 33:7). 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: Poverty follows the poor? Rabba bar Mari 
said to him: As we learned in a mishna (Bikkurim 3:8): Rich 
people would bring first fruits" in baskets of gold and of silver, 
and poor people would bring first fruits in wicker baskets made 
of peeled willow, and they would give the baskets and the first 
fruits to the priests. The rich would have their baskets returned 
to them, while the poor would not. Rava said to him: You said the 
proof from there, from a mishna, and I say the proof from here, 
from a verse in the Torah: 


The verse states with regard to one diagnosed with leprosy: “And 
the leper in whom the plague is, his clothes shall be rent, and the 
hair of his head shall go loose, and he shall cover his upper lip, and 
he shall cry: Unclean, unclean” (Leviticus 13:45). Not only must 
the leper suffer from the leprosy itself; he must undergo further 
embarrassment by publicizing his condition. This is akin to the 
aphorism that poverty follows the poor. 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby the Sages stated: Awaken early and eat, in the summer 
due to the heat and in the winter due to the cold. And similarly, 
people say: Sixty runners run and do not reach the man who ate 
in the morning.” Rabba bar Mari said to him that the source is as 
itis written: “They shall not hunger nor thirst, neither shall the 
heat nor the sun smite them” (Isaiah 49:10), indicating that one 
who is not hungry or thirsty will not be affected by the weather. 


Rava said to him: You said the proof from there, from a verse in 
the Prophets, and I say the proof from here, from a verse in the 
Torah. The verse states: “And you shall serve the Lord your God, 
and He will bless your bread and your water; and I will take sick- 
ness away from the midst of you” (Exodus 23:25). Rava explicates: 
“And you shall serve the Lord your God”; this is referring to the 
recitation of Shema and prayer. “And He will bless your bread 
and your water”; this is referring to bread dipped in salt, and a 
flask of water drunk after the bread, in the mornings. From this 
point forward the remainder of the verse applies: “And I will take 
sickness away from the midst of you.” 
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And it is taught in a baraita: “Sickness”; this is referring to 
bile. And why is its name called sickness [mahala]? It is called 
this since there are eighty-three sicknesses in bile. The letters 
spelling the word mahala, i.e., mem, het, lamed, heh, have that 
numerical value of eighty-three. And with regard to all of 
those sicknesses, eating bread dipped in salt in the morning and 
drinking a flask of water afterward negates them. 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby the Sages stated: If your friend calls you a donkey, 
prepare a saddle for your back," i.e., do not contest his statement? 
Rabba bar Mari said to him that the source is as it is written in 
the conversation between the angel and Hagar: “And he said: 
Hagar, maidservant of Sarai, from where did you come and 
to where are you going? And she said: I am fleeing from the 
face of my mistress Sarai” (Genesis 16:8). Though Hagar was no 
longer the maidservant of Sarai, since the angel referred to her as 
such, she responded in kind. 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: If you are aware of a derogatory matter 
that is found in you, say it first before others say it about 
you? Rabba bar Mari said to him that the source is as it is written 


with regard to Eliezer: “And he said: I am Abraham’s servant” 


(Genesis 24:34), immediately proclaiming that he is a servant. 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: The goose stoops its head as it goes™ 
along, but its eyes look afar to find food for itself? Rabba bar 
Mari said to him that the source is as it is written with regard to 
Abigail’s statement to David: “And when the Lord shall have dealt 
well with my lord, then remember your maidservant” (1 Samuel 
25:31). Although Abigail spoke with humility in her request that 
David spare her husband's life, she made reference to deriving 
future benefit from David. 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: Sixty discomforts come to the teeth 
[lekhakha]' of one who hears the sound of another eating and 
does not eat?® Rabba bar Mari said to him that the source is 
as it is written with regard to what Nathan the prophet said 
concerning the coronation banquet of Adonijah, to which he 
was not invited: “For he is gone down this day, and has slain oxen 
and fatlings and sheep in abundance, and has called all the king’s 
sons... But me, even me your servant, and Zadok the priest, and 
Benaiah the son of Jehoiada, and your servant Solomon he has 
not called” (1 Kings 1:25-26). 


BACKGROUND 


Bile — va: Though there are a number of relatively uncommon 
illnesses connected to bile, nevertheless the emphasis on them 
is puzzling. It is possible that the reference here is not just 
to bile but to problems associated with the entire digestive 
system. Some have understood that the intention here is based 
upon the concept of the four humors, one of which is bile, in 
Greek and other medical disciplines of the pre-Modern period. 
An imbalance of humors was thought to cause both physical 
and emotional ailments. 


The goose stoops as it goes — KNN saber aw: Rashi holds 
that this means the goose looks afar for its food. Others are of 
the opinion that it means geese keep their heads low to search 
for food but are quick to notice any danger in the distance. 


Hears the sound of another eating and does not eat - bp 
bors xy yaw aan: External stimuli such as the sight or smell 
of food, and sometimes even the sound of another person 
eating, arouse the appetite. As a result, the salivary glands will 
excrete excess saliva and there will be an increase in stomach 
fluids. When this stimulation is not followed by eating there 
can be different adverse reactions, such as a feeling of dis- 
comfort, pain if the person suffers from ulcers and the like, or 
fainting. It is for this reason that the Sages recommended that 
a waiter serving food must eat as well. 


NOTES 

A saddle for your back — pad xaaix: Many commentaries 
explain that this expression teaches a lesson in humility and 
interpersonal relationships, that it is not helpful for a person to 
argue with one who relates to him disparagingly; one should 
quietly accept the evaluation of the other. Similarly, the Meiri 
writes that it is commendable for one to be cognizant of 
one’s own faults, and accept what others say even if it is not 
complementary. 

The early commentaries have two explanations with regard 
to the scope of this aphorism, perhaps based on two variant 
readings of the text. Some explain that this refers only to a 
situation where the other is in fact correct in his evaluation, 
while others assert that even if the interlocutor is mistaken 
one should still react in this manner (Shita Mekubbetzet). 
There is another version of the text that reads: Put a saddle 
on his back, which is explained to mean: Act with another in 
the same manner he acts with you. 


Stoops as it goes, etc. — 15) bone) bow: From a parallel source 
in the Talmud and from the explanation of the geonim it would 
seem that this is an insight into human behavior: While there 
are those who may appear ignorant of their surroundings, in 
truth they may in fact be highly aware of them, seeking to 
look out for advantageous opportunities for themselves. Rashi 
explains the aphorism as advice: Even one who is generally 
shy and humble should not be too bashful to petition on his 
own behalf when needed. 


LANGUAGE 
Teeth [kakha] — x33: According to most commentaries, this 
Aramaic word refers specifically to the molars, as opposed 
to other teeth. 


189 


av 47’ p3 - BAVA KAMMA ' PEREK VIII : 92B 


This file may not be reproduced or distributed in any form without express permission from the publisher 


NOTES 


The gratitude is given to the one who pours it - 
ap map: Rashi explains that despite the fact 
that wine belongs to its owner, one still shows grati- 
tude to the individual who pours it. Proof for this is 
brought from the verses cited: Although God rested 
His spirit on Joshua, Moses was still given credit for 
it 

Tosafot and others explain the aphorism some- 
what differently. They interpret it to mean that 
although wine belongs to its owner, the one pouring 
it decides how much to dispense, and consequently 
he should be shown gratitude. Their proof is from the 
second verse that was cited: While God told Moses to 
place one hand on the head of Joshua, Moses acted 
out of generosity and placed two hands on his head. 


Swallows dung — yban by: Rashi brings two expla- 
nations, that the dog will swallow dung or that it 
will swallow pebbles. Some learn from this Gemara 
that one should not criticize a hungry person who 
eats revolting foods. The /yyun Yaakov explains that 
during a famine it is permitted for one to eat things 
that are not usually eaten, and there is no prohibi- 
tion of: “You shall not make yourselves detestable” 
(Leviticus 11:43). 


HALAKHA 

All that is attached to that which is ritually impure 
is ritually impure, etc. - 13) xay wav maT bp: 

The hook and chain of any vessel that is susceptible 
to contracting ritual impurity by Torah law are suscep- 
tible to contracting impurity as well. The hook and 

chain of any item that is not susceptible to contract- 
ing ritual impurity, such as flat wooden vessels, are 
not susceptible to contracting impurity (Rambam 

Sefer Tahara, Hilkhot Kelim 9:11). 


Not for naught did the starling go to the raven - xb 
ayy byy vr toa oan: Any bird that lives together 
with non-kosher fowl and is similar to them is not 
kosher (Rambam Sefer Kedusha, Hilkhot Ma‘akhalot 
Assurot 1:20; see also 1:14 and Kesef Mishne there). 
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Rava said to him: You said the proof from there, from a verse in 
the Prophets, and I say the proof from here, from a verse in the 
Torah. As it is written: “And Isaac brought her into his mother 
Sarah’s tent, and took Rebekah, and she became his wife; and 
he loved her, and Isaac was comforted for his mother” (Genesis 
24:67). And it is written immediately afterward: “And Abraham 
took another wife, and her name was Keturah” (Genesis 25:1). 
After seeing his son marry, Abraham was disquieted by the fact 
he was not married. This is akin to one who sees another eating 
and does not eat. 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: While the wine belongs to its owner, the 
gratitude is given to the one who pours it?" Rabba bar Mari said 
to him that the source is as it is written with regard to God com- 
manding Moses to transfer his authority to Joshua: “And the Lord 
said unto Moses: Take you Joshua the son of Nun, a man in whom 
is spirit, and lay your hand upon him...that all the congrega- 
tion of the children of Israel may hearken” (Numbers 27:18-20). 
And it is written: “And Joshua the son of Nun was full of the 
spirit of wisdom; for Moses had laid his hands upon him; and 
the children of Israel hearkened unto him, and did as the Lord 
commanded Moses” (Deuteronomy 34:9). Although the spirit 
of God was not given to Joshua by Moses, as Moses was only a 
conduit, he was given credit for it. 


Rava said to Rabba bar Mari: From where is this matter 
derived whereby people say: A dog, in its hunger, swallows 
even dung?" Rabba bar Mari said to him that the source is as 
it is written: “The full soul loathes a honeycomb; but to the 
hungry soul every bitter thing is sweet” (Proverbs 27:7). 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: A bad palm tree strolls and goes to be 
among a grove of barren trees, i.e., bad people seek out other 
bad people? Rabba bar Mari said to him: This matter is written 
in the Torah, repeated in the Prophets, and triplicated in the 
Writings, and we learned it in a mishna, and we learned it in a 
baraita. 


Rabba bar Mari explains each of the sources. It is written in the 
Torah, as it is written: “And so Esau went to Ishmael” (Genesis 
28:9). It is repeated in the Prophets, as it is written: “And there 
were gathered vain fellows to Yiftah, and they went out with 
him” (Judges 11:3). And it is triplicated in the Writings, as it is 
written: All fowl will live with its kind, and men with those like 
him (Book of Ben Sira 13:17). We learned it in a mishna (Kelim 
12:2): All that is attached to that which is ritually impure is ritu- 
ally impure; " all that is attached to that which is ritually pure is 
ritually pure. And we learned it ina baraita: Rabbi Eliezer says: 
Not for naught did the starling go to the raven" but because it 
is its kind, as it too is a non-kosher bird. 


BACKGROUND 


A dog in its hunger swallows even dung -yban oa 7523 xz: 
In talmudic times most dogs lived off of refuse such as animal car- 
casses and leftover food. For this reason dogs were usually hungry, 
to the point where the expression: Hungry like a dog, became 
common. Though dogs are carnivorous, they can also digest starch, 
and when hungry will eat almost anything. As dung has a certain 
amount of nutritional value, a hungry dog will eat that as well. 


Book of Ben Sira - XY J. 190: The Book of Ben Sira was one of the 
first composed after the canonization of the Bible. It was written 
by Shimon ben Yehoshua ben Sira, a resident of Jerusalem in the 
time before the Hasmonean period and a younger contemporary 


BAVA KAMMA ` PEREK VIII: 92B : :3¥ 91n p15 


of Shimon HaTzaddik. The book was held in high regard. It was 
translated into Greek by the author's grandson in Alexandria in 
132 BCE, which facilitated its circulation among those who were 
unfamiliar with Hebrew. 

The Septuagint includes the Book of Ben Sira among the books 
of the Bible, leading many other translations to do the same. 
Although the Sages considered the book apocryphal, they did not 
refrain from quoting it in a most respectful manner. Occasionally 
they even considered it as if it were part of the Bible. The work was 
later banned, perhaps because it was frequently confused with a 
different book, The Alphabet of Ben Sira, a popular work containing 
many dubious statements. 
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Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: If you called to your friend" and he did not 
answer you, throw a large wall and cast it at him, i.e., do not 
attempt to help him anymore? Rabba bar Mari said to him that 
the source is as it is written: “Because I have purged you and you 
were not purged, you shall not be purged from your impurity 


anymore, until I have satisfied My fury upon you” (Ezekiel 24:13). 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: If there is a well that you drank from, do 
not throw a stone into it? Rabba bar Mari said to him that the 
source is as it is written: “You shall not abhor an Edomite, for 
he is your brother; you shall not abhor an Egyptian, because 
you were a stranger in his land” (Deuteronomy 23:8). Since you 
dwelled in their lands, you may not cause them harm. 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: If you lift the load with me I will lift it, and 
if you will not lift it with me I won’t lift it? Rabba bar Mari said 
to him that the source is as it is written with regard to Barak and 
Deborah concerning the war of Sisera: “And Barak said to her: 
If you will go with me, then I will go; but if you will not go with 
me, I will not go” (Judges 4:8). 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: When we were small, we were considered 
to be men; now that we are old, we are considered to be children 
[ledardekei |?! Rabba bar Mari said to him that the source is that 
initially, it is written with regard to the Jewish people traveling 
in the wilderness: “And the Lord went before them by day ina 
pillar of cloud, to lead them the way; and by night in a pillar of 
fire, to give them light” (Exodus 13:21). God Himself guarded 
over the Jewish people. But at the end, after some time passed 
and it would be expected that the Jewish people were considered 
more important, it is written: 


“Behold, I send an angel before you, to keep you by the way” 


(Exodus 23:20), indicating that an angel was sent in place of God 
to guard the Jewish people. 


Rava said to Rabba bar Mari: From where is this matter derived 
whereby people say: Drag wood" after a property owner. In 
other words, help out a wealthy man even in a small way, as this 
may lead to your benefiting from him. Rabba bar Mari said to him 
that the source is as it is written: “And Lot also, who went with 
Abram, had flocks, and herds, and tents” (Genesis 13:5). 


§ In connection with the incident of Abraham and Abimelech 


mentioned in the mishna, the Gemara quotes a related statement. 


Rabbi Hanan says: One who passes the judgment of another" 
to Heaven is punished first, as it is stated: “And Sarai said to 
Abram: My wrong be upon you, I gave my handmaid into your 
bosom; and when she saw that she had conceived, I was despised 


in her eyes: The Lord judge between me and you” (Genesis 16:5). 


Sarai stated that God should judge Abram for his actions. And it 
is written: “And Abraham came to mourn for Sarah, and to 
weep for her” (Genesis 23:2), as Sarah died first. The Gemara 
comments: And this matter applies only in a situation where he 
has someone to do judgment for him on earth" and has no need 
to appeal to the heavenly court. 


NOTES 

You called to your friend, etc. — 13) J14N NYP: Rashi 
explains that if one attempts to rebuke another for com- 
mitting a transgression and the other does not pay heed, 
he may distance himself from him and need not feel 
responsible for the latter's continued negative behavior. 
Others explain that if one asks for assistance from another 
and that individual does not help him, he may distance 
himself from him and put up a large wall, as it were, 
between them (Geonim, cited in Shita Mekubbetzet). Yet 
others derive a practical halakha from this Gemara: If one 
sues another in a Jewish court and the latter refuses to 
participate in the proceedings, then he is allowed to sue 
him in a gentile court (Rosh, citing Rav Paltoi Gaon). 


LANGUAGE 


Children [dardekei] — 9377: This Aramaic word means 
youngsters or children. It also entered the Hebrew and 
Arabic languages and has the same meaning. 


NOTES 
Drag wood - Jw 2: Some explain that this means 
one should endeavor to be a partner with a wealthy per- 
son, even if his only role will be to transport wood, as he 
will profit from this association (Geonim, cited in Shita 
Mekubbetzet). 


Where he has someone to do judgment on earth - xt 
NYINA NIT m5: If there is someone to carry out justice 
for him in this world, he should not ask of God to judge 
the other. The Ramah seems to have a variant text that 
reads: A judge in his location. He adds that even if there is 
a local judge, if the other refuses to participate in the court 
case, the aggrieved party may ask of Heaven to judge that 
person. Some explain that one who passes the judgment 
of another to Heaven incurs a harsh punishment because 
the laws of Heaven are not limited, and they examine not 
only the facts of the case, but the behavior of both litigants 
in other matters as well. 


HALAKHA 


One who passes the judgment of another — p3 pia 
ivan: It is prohibited for one to request of the heavenly 
court to judge another who has wronged him, as long as 
there is an earthly court that can do so. One who requests 
of the heavenly court to judge another is punished first. 
Some say, based on the Ran, that even if there is no court 
on earth that can assist him, it is not permitted for him to 
request that the heavenly court judge another without first 
informing the other of his plans (Shulhan Arukh, Hoshen 
Mishpat 422:1, and in the comment of Rema). 
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NOTES 
Both the one who cries, etc. — 3) pyixit INN: Since 
it states: “And | will kill you” (Exodus 22:23), with “you” 
in the plural form, it indicates that God punishes both 
the one who cries out and the one about whom he 
cries out. 


A person does not forgo compensation for damage 
to his extremities - oar wr by brin oT% px: This 
indicates that one does not forgo compensation for 
damage such as the loss of one of his extremities, but 
will forgo compensation for pain alone. See the variant 
reading of the text as noted by the Bah, who writes that 
Rava answered that a person does not forgo compensa- 
tion for pain. 


BACKGROUND 
None among birds are pursued — nisiya 914) b pr: 
Pigeons are hunted by predatory birds and other ani- 
mals, and of course by man, yet they do not prey at all 
on other living creatures because they have an exclu- 
sively vegetarian diet. The only defense pigeons have 
against predators is to flee. 
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Concerning this, Rabbi Yitzhak says: Woe to he who cries out 
to Heaven more than the one about whom he is crying out. The 
Gemara comments: This concept is also taught in a baraita: Both 
the one who cries" out and the one about whom he is crying 
out are included in the verse discussing the cries of an orphan who 
is mistreated: “If you afflict them, for if they cry at all to Me, I will 
surely hear their cry. My wrath shall wax hot, and I will kill you 
with the sword” (Exodus 22:22-23). But they are quicker to punish 
the one who cries out than the one about whom he is crying out, 
as in the incident with Sarai. 


The Gemara provides another lesson from the story of Abraham 
and Abimelech. And Rabbi Yitzhak says: The curse of an ordinary 
person should never be regarded as light in your eyes, for Abi- 
melech cursed Sarah and it was fulfilled in her descendant. The 
curse on Sarah is as it is stated: “Behold, it is to you a covering 
of the eyes” (Genesis 20:16), meaning that he said to her: Since 
you concealed your status from me and you did not reveal that 
Abraham is your husband, and you caused me this suffering, may 
it be God's will that you should have children with covered eyes. 
And this curse was fulfilled in her descendant, as it is written: “And 
it came to pass, that when Isaac was old, and his eyes were dim, 
so that he could not see” (Genesis 27:1). 


Rabbi Abbahu says: A person should always be among those who 
are pursued" and not among the pursuers. One can prove that this 
is so, as none among birds are pursued® more than doves and 
pigeons, as all predators hunt them, and from all birds the verse 
deemed them fit to be sacrificed on the altar. 


§ The mishna teaches: With regard to one who says to another: 
Blind my eye, or: Cut off my hand, or: Break my leg, and he does so, 
the latter is liable to pay for the damage, even if the injured party 
explicitly instructed him to do so on the condition that he will be 
exempt from payment. But if one instructs another to damage his 
property on the condition that he will be exempt from payment, he 
is exempt. Rav Asi bar Hama said to Rava: What is different in 
the first clause and what is different in the latter clause? 


Rava said to him: In the case of the first clause he is liable, despite 
the fact that he was instructed to carry out the injury on the condi- 
tion that he would be exempt, because a person does not forgo 
compensation" for damage to his extremities" such as his eyes, 
hands, and feet, mentioned in the mishna (92a). Consequently, 
when he told the assailant that he would be exempt, the presumption 
is that he was not sincere. 


Rav Asi bar Hama said to him: But does a person forgo com- 
pensation for his pain when he doesn’t lose a limb? As it is taught 
in a baraita: With regard to one who said to another: Strike me, or 
wound me, on the condition that you will be exempt from payment, 
he is exempt. According to Rava’s reasoning, he should be liable 
in this case as well, as the presumption should be that he was not 
sincere. Rava was silent, as he did not have a response. 


A person should always be among those who are pursued, 


HALAKHA 


ion of Rava. According to this opinion, if one strikes or wounds 


etc. = 13) PITAT fa DIN NT abiyd: It is virtuous for a person to another without damaging one of his extremities, the halakha is 


be among those who are pursued and not among the pursuers, 
and among those who are humiliated and not among those who 
humiliate others (Rambam Sefer HaMadda, Hilkhot Deot 5:13). 


like that of one who damages another's property (Maggid Mishne; 
Sma). The Rema notes that the Tur, citing the Rosh, writes that if 
he was told explicitly that he will be exempt from payment, he 
is exempt. He will be liable in a case where the words of the 
one instructing him are open to interpretation, in which case he 


Because a person does not forgo compensation, etc. - pw 2 
nov drin DTX: If one was instructed by another to injure him, e.g., 
to blind him, even if he was told that he will be exempt from pay- 
ment, he is nevertheless liable to pay all five types of indemnities, 
since it is known that a person does not forgo compensation for 
damage to his extremities. This is in accordance with the opin- 
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should presume that the one instructing him does not really mean 
that he will be exempt if he causes him damage. According to this 
explanation, it does not matter what type of injury it is (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 5:11; Shulhan Arukh, Hoshen 
Mishpat 42112 and Sma there). 
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Rava said to him: Have you heard anything with regard to this 
matter? Rav Asi bar Hama said to him that this is what Rav Sheshet 
said: It is because loss of a limb may result in a family flaw, i.e., it 
may cause harm to the family name. One who loses a limb not only 
suffers pain; his family suffers as well. He is not in a position to 
forgive the assailant for the harm caused to his family, but he may 
forgo compensation for his own pain. Consequently, if he instructed 
another merely to injure him, without causing loss of limb, on condi- 
tion that the assailant will be exempt from payment, the assailant 
will be exempt. 


It was stated that the amora’im disagreed concerning the explana- 
tion for the ruling of the first clause of the mishna. Rabbi Oshaya 
says: It is because loss of a limb may result in a family flaw. Rava 
says: It is because a person does not forgo compensation for 
damage to his extremities. 


Rabbi Yohanan says: There is a yes that, based on other factors, is 
like a no" and is not viewed as giving consent. And conversely, there 
is ano that, based on other factors, is like a yes, and although one 
said no it is as though he gave consent. In this case as well, where 
he said: On condition to be exempt, he was not sincere. 


The Gemara comments that this is also taught in a baraita. With 
regard to one who said to another: Strike me, or wound me; and 
the other asks: Is this on the condition that I will be exempt from 
payment? And the first one said to him, in the tone of a question: 
Yes, this is an example of the principle: There is a yes that is like a 
no. It is as if the victim asked: Even if I give you permission to do it, 
do you think that I would forgo the compensation? By contrast, if 
one said: Tear my garment, and the other asks: Is this on the condi- 
tion that I will be exempt from payment? And he said to him, in 
the tone of a question: No, this is an example of a no that is like a 
yes, since he meant to say that ifhe did not want to exempt him from 
payment he would not ask him to do it. 


§ The mishna teaches that if one instructed another: Break my jug, 
or: Tear my garment, and the other did so, he is liable to pay for 
the damage. And the Gemara raises a contradiction from a baraita: 
The verses state with regard to bailees: “If a man delivers to his 
neighbor money or vessels to safeguard” (Exodus 22:6), and: “Ifa 
man delivers to his neighbor an ass, or an ox, or a sheep, or any beast, 
to safeguard” (Exodus 22:9). The Sages derived from these verses 
that the bailee is liable if the item was given to him to safeguard, but 
not where it was given to him to destroy; if it was given to him to 
safeguard, but not where it was given to him to tear; ifit was given 
to him to safeguard, but not where it was given to him to distribute 
to the poor. This indicates that a bailee is not liable for damage to 
an item if he was told to tear it, even if the owner did not state that 
it is on condition to be exempt. 


Rav Huna said: This is not difficult, as this mishna that obligates 
him to pay for the damage is dealing with a case where it came into 
his possession, and he was responsible for it before the owner 
instructed him to tear it. Therefore, even if he was instructed to tear 
it, he is liable. And that baraita, which exempts him from paying, is 
discussing a case where it did not come into his possession, but 
he simply tore it. 


Rabba said to Rav Huna: But the phrase in the verse “to safeguard,” 


which obligates a bailee, indicates that it came into his possession 
already, and this is the case of the baraita that rules he is exempt. 


Rather, Rabba said: This and that are discussing a case where it 
came into his possession," and it is not difficult. This mishna is 
discussing a case where it came into his possession as an item given 
for safeguarding, and he is exempt if the owner stated explicitly that 
this will be the case, and that baraita is discussing a case where it 
came into his possession as an item given for tearing." 
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NOTES =—HW——_———_- 
There is a yes that is like a no - wa NIT JW»: In the 
case of the baraita, the assailant asks: Is it on condition that 
| will be exempt? And the one instructing him responds 
either yes or no. Rashi explains that intent can be deter- 
mined by considering the tone of voice used in the answer 
of the one who responds. If he says yes in a rhetorical 
manner, he is giving a negative response. According to 
this explanation, there is no difference between injuring 
his body and damaging his property. In either case, if the 
one instructing the other replies yes in a normal tone the 
other is exempt, and if he responds in a rhetorical tone 
the other is liable. By contrast, Tosafot explain that the 
determination of intent depends not on the tone of the 
statement but on the context. If he responded yes in the 
context of bodily injury the presumption is that he did 
not mean it seriously, and if he responded no in a case of 
damage to property the presumption is that he did not 
mean it seriously. 


As an item given for tearing - mwy nna: According to 
Tosafot, this does not mean that he gave it to him specifi- 
cally to tear; rather, he gave it to him to safeguard, but 
specified that he will not hold him responsible should it 
tear, even due to the bailee’s negligence. 


HALAKHA 


This and that are discussing a case where it came 
into his possession — mp MONT NT NT: If one was 
instructed by another to break his pitcher or to damage 
any of his property, if the other stated explicitly that he 
would be exempt from payment, he is exempt. If not, he is 
liable to pay for the damage. The Rema notes that the Tur, 
citing the Rosh, writes that even if he didn't state explicitly 
that he would be exempt from payment, but the words of 
the one instructing him can be interpreted to mean that 
he will be exempt, he is exempt. 

The halakha that the one who did the damage is liable 
if the owner did not exempt him applies only in a case 
where the item was already deposited with the one who 
was instructed to damage it. If one was given an item by 
another and told to break it, he is exempt from payment 
even if he was not told that he will be exempt, in accor- 
dance with the conclusion of the Gemara (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 5:12; Shulhan Arukh, Hoshen 
Mishpat 380:1). 
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NOTES 

Rav Yosef deposited it, etc. — 131 7D) 31 APO: Rab- 
beinu Yehonatan of Lunel and others explain that Rav 
Yosef gave the purse of charity money to the man to 
distribute the funds to the poor. Therefore, Abaye sug- 
gested that there is no one in particular with a claim to 
the money who can take the bailee to court, which is 
why this money is not included in the verse “if a man 
delivers to his neighbor money or vessels to safeguard.” 
Had Rav Yosef deposited the purse as a regular deposit, 
planning to retrieve it on his own, then the bailee 
would be liable to pay Rav Yosef. By contrast, the Ramah 
explains that since money that is to be distributed to the 
poor must always be available for this purpose, a bailee 
cannot guard the money in the optimal manner, which 
is by burying it. Therefore, money earmarked for charity 
is always excluded from the laws of a bailee, regardless 
of on whose behalf the deposit is held. 


That is set for them - and yp pra: According the 
majority of the early commentaries, the halakhot of 
bailees do not apply to one who is guarding charity 
funds because there is no one specific who can claim 
the money. Consequently, the poor of Pumbedita, who 
each received a set amount of charity, have a defined 
claim. According to the Ramah, the reason the halakhot 
of bailees do not apply is that since there were specific 
amounts that were distributed at specific times, the 
funds did not have to be readily available, and the bailee 
should have guarded them in the interim in the proper 
manner, by burying them. 


HALAKHA 


To safeguard but not to distribute to the poor — sinw) 
pay pond xd): If one who received a deposit of funds 
in order to distribute them to the poor or for the ransom 
of prisoners was negligent and as a result the funds were 
stolen, he is exempt from any liability. The Havvot Ya‘ir 
adds that he is liable according to the laws of Heaven. He 
is exempt in a case where the money was not deposited 
with him for distribution to the poor of a specific loca- 
tion or to ransom specific prisoners. If the money was 
designated for specific people to receive specific sums, 
he has the status of a bailee. 

If the charity collector told the bailee to watch the 
money for him, then he is like any other bailee (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 5:1; Shulhan 
Arukh, Hoshen Mishpat 301:6, and in the comment of 
Rema). 
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The Gemara relates: There was a certain purse full of charity 
money that came to the city of Pumbedita. Rav Yosef deposited 
it’ with a certain man. That man was negligent in safeguarding it 
and thieves came and stole it. Rav Yosef deemed the bailee liable 
to pay compensation. Abaye said to Rav Yosef: But isn’t it taught 
in a baraita: To safeguard, but not where it was given to him to 
distribute to the poor?" This seems to teach that with regard to 
money that is distributed to the poor, there is no halakha of 
safeguarding. 


Rav Yosef said to him: The poor of Pumbedita have an amount 
that is set for them" to receive. Each poor person already had a 
specific sum designated for him, and accordingly is in the category 
of: To safeguard. Therefore, he is liable. 
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Any adult who intentionally injures another person is liable to reimburse the victim 
with five payments that compensate for the damage, pain, medical costs, loss of 
livelihood, and humiliation of the victim. Depending on the nature of the damage, 
the assailant will be liable to pay all of the payments or only some of them. 


Compensation for damage applies when the victim suffers irreversible damage to 
his body. The amount of payment is assessed based on the depreciation in value of 
a person of the same age, condition of health, and profession of the victim were he 
to be sold as a slave. 


Compensation for pain is assessed according to how much a person with the victim's 
level of tolerance for pain would be willing to pay in order to prevent himself from 
suffering such pain. 


Compensation for loss of livelihood is assessed by calculating how much income is 
lost during convalescence by one with this sort of injury. 


Compensation for medical costs is paid directly to the doctor treating the victim. 
These costs, as well as compensation for loss of livelihood, can be paid either in their 
entirety at the outset according to the estimation of the total costs or on an ongoing 
basis. 


Compensation for humiliation is paid only when a physical action was performed on 
the victim that resulted in his humiliation. One is not liable to pay for having caused 
humiliation alone, despite having violated a grave prohibition. With regard to certain 
actions causing humiliation, the Sages established a set sum to be paid, while with 
others the court decides upon the amount. When determining the sum to be paid, 
various factors are taken into consideration, such as the stature of the people involved 
and the place where the event occurred. 


The assailant’s obligation to pay the victim serves to negate all monetary claims of the 
victim. In addition, the assailant is obligated to employ any means at his disposal to 
appease the victim in order to obtain the latter’s forgiveness. The victim is likewise 
called upon to be appeased by his assailant, and to forgive him for what he did. 
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And the Lord spoke unto Moses, saying: If anyone sin, and commits a trespass 
against the Lord, and he defrauds his counterpart with regard to a deposit, 
or with regard to a pledge, or with regard to a robbery, or if he exploited his 
counterpart; or he has found that which was lost, and deal falsely with it, and 
swears to a lie; in any of all these that a man does, sinning therein. Then it 
shall be, if he has sinned, and is guilty, that he shall restore that which he took 
by robbery, or the thing that he has gotten by oppression, or the deposit that 
was deposited with him, or the lost thing that he found. Or anything about 
which he has sworn falsely, he shall restore it in full, and shall add the fifth 
part more to it; unto him to whom it appertains shall he give it, in the day of 
his being guilty. And he shall bring his forfeit unto the Lord, a ram without 
blemish out of the flock, according to the valuation, for a guilt-offering, unto 
the priest. And the priest shall make atonement for him before the Lord, and 
he shall be forgiven, concerning whatsoever he does so as to be guilty thereby. 

(Leviticus 5:20-26) 


And the Lord spoke unto Moses, saying: Speak unto the children of Israel: 
When a man or woman shall commit any sin that men commit, to commit 
a trespass against the Lord, and that soul be guilty. Then they shall confess 
their sin that they have done; and he shall make restitution for his guilt in full, 
and add unto it the fifth part thereof, and give it unto him in respect of whom 
he has been guilty. But if the man have no kinsman to whom restitution may 
be made for the guilt, the restitution for guilt that is made shall be the Lord’, 
even the priest's; besides the ram of the atonement, whereby atonement shall 
be made for him. 

(Numbers 5:5-7) 


In order to fulfill the obligation detailed in these verses in its most straightforward 
manner, a robber must return the actual item stolen to the robbery victim. If a 
stolen item has remained in the possession of the robber for an extended period of 
time, many practical questions arise: What should the halakha be if the stolen item 
underwent a significant change? Does the robber consequently acquire the stolen 
item and become liable to pay monetary restitution? What type of change in the item 
is deemed significant? Additionally, is it sufficient for the robber to return the stolen 
item, or must the robber also reimburse the robbery victim for his use of the stolen 
item during the time it was in his possession? What is the halakha in a case where 
the stolen item did not undergo any physical change, but something has happened 
to reduce or eliminate its value in a manner that is not evident, e.g., a change in the 
legal or halakhic status of the stolen item? 


A related topic is the case of a professional craftsman: What is the halakha if he 
damages or ruins an item that was given to him for the purpose of his work, e.g., an 
item given to him for repair, or raw material given to him to craft an object? What 
happens if a craftsman produces a product that is not according to the agreement 
he entered into with the owner? Is he considered a type of a robber, who acquires 
the item or materials given to him, in which case he must reimburse the owner with 
money? Or does the owner retain what he originally owned, while the craftsman 
must pay compensation calculated in some other manner? 


In addition to the monetary obligation that a robber must pay restitution to the 
robbery victim, there is also a requirement that he atone for committing the sin of 
robbery. The Gemara discusses a robber who compounded his sin by taking a false 
oath that he did not in fact commit the robbery, and the means by which he can 
achieve atonement. He must return the principal value of the stolen item, pay an 


Introduction to 
Perek IX 


197 


198 


This file may not be reproduced or distributed in any form without express permission from the publisher 


additional one-fifth penalty, and bring a guilt-offering, known as the guilt-offering 
for robbery. In this chapter, the Gemara discusses the circumstances in which the 
robber must pay the additional one-fifth. Is the additional one-fifth payment for the 
act of robbery or for the act of taking a false oath? What differences in halakha are 
there between the requirement to pay back the principal and the requirement to pay 
the additional one-fifth payment? 


The Torah discusses the case of one who robs a convert, and the convert then dies 
without heirs. In this case, the robber pays restitution to the priests, then brings his 
guilt-offering. The Gemara discusses details of this case: When does the obligation 
to pay the additional one-fifth payment take effect? What is the halakha of one who 
brings his guilt-oftering before paying restitution? To which priests does he pay 
restitution? 


This chapter aims to clarify all of these halakhot relating to the return of a stolen item. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Perek IX 
Daf93 Amud b 


Da pen oxy briag 9909 
nywe own - DRI jyy wy 
nan 


mayo bm aid maya ma dy 
ah niy Tmp aT obwn - am 
MO mewn oman 


Se ath bsy mayny me dt 
nyw Down - ma byw mayen 
podem mbp be: bea m aban 

moan nye 


PX- Dp pyn oyy oyy "A 
PX- DTI NUNIY 7- |W 
-pp 


DAIN Jw) Dey Dia PPN 
- RN AWS pI wy D) 
MAAT nyws obwn 


PATTI IN? PT MID AN VIX 
sere wy pay boy NTT 


pawn oyys - ove pew ogy 
TIT DPT Dp 29792 KM 
anb youn WINT, NIT Kpa 
PNV TOES - OS KYY WY 
WIRT NIT Koa IPY 

AUNT ADV 1D boy, a snp 


AAD MPT NPY WT NAN) 
ADP NI PATTI) 


MI S H NA In the case of one who robs another of wood" 


and fashions it into vessels, or one who robs 
another of wool and fashions it into garments, he pays the robbery 
victim according to the value of the goods at the time of the robbery, 
but he need not return the vessels or garments. He has acquired the 
stolen items because they had undergone a change. 


If one robbed another of a pregnant cow and it then gave birth while 
in his possession, or if one robbed another of a ewe that was laden 
with wool and the robber then sheared it, the robber pays the value 
of a cow that is ready to give birth" or the value of a ewe that is ready 
to be shorn. He pays the value of the animal at the time of the robbery, 
and the calf or the wool remains his. 


If one robbed another of a cow, and it became pregnant in his pos- 
session, and it then gave birth; or if one robbed another of a ewe, and 
it became laden with wool in his possession, and he then sheared it, 
then the robber pays according to the value of the animal at the time 
of the robbery. This is the principle: All robbers pay according to 
the value of the stolen item at the time of the robbery. 


GEMARA The Sages say: It can be inferred from the 


mishna that if one robbed another of wood 
and fashioned it into vessels, yes, the robber acquires the wood due 
to the change. Ifhe merely sanded it, no, the robber does not acquire 
it, as this is not a significant change. Similarly, if one robbed another 
of wool and fashioned it into garments, yes, he has acquired the 
wool due to the change. If he merely washed it, no, he has not 
acquired it. 


And the Gemara raises a contradiction from a baraita: If one robbed 
another of wood and sanded it, or stones and smoothed them, or 
wool and washed it, or flax and cleaned it, he pays according to the 
value of the stolen item at the time of the robbery. This baraita 
teaches that even a change such as sanding wood is regarded as a 
significant change. 


Abaye said: This does not contradict the mishna. The tanna of our 
mishna teaches the halakha with regard to a change deemed signifi- 
cant by rabbinic law, which is not deemed significant by Torah law, 
as it is reversible. And all the more so, if the robber effects a change 
deemed significant by Torah law, i.e., an irreversible change, he 
acquires the stolen item due to the change. 


The Gemara explains: Accordingly, it must be that the case in the 
mishna, where the change is reversible, where one robbed another 
of wood and fashioned it into vessels, is stated with regard to one 
who robbed another of sanded wood. And what are they? Boards 
that the robber used to construct a vessel, which is a change in which 
the item can revert to its original state, as, if the robber desires, 
he can disassemble them. Similarly, the case of one who robbed 
another of wool and fashioned it into garments refers to wool that 
was already spun, as fashioning them into garments is a change in 
which the item can revert to its original state, as, if the robber 
desires, he can unravel them. The mishna teaches that the robber 
acquires the stolen item by making these changes, and all the more 
so the robber acquires the stolen item through a change deemed 
significant by Torah law. 


Abaye continues his explanation: And the tanna of the baraita 
teaches the halakha with regard to a change deemed significant by 
Torah law," but he does not teach the halakha with regard to a 
change deemed significant by rabbinic law. It is possible that he 
maintains that the robber does not acquire the stolen item due to such 
a change. 
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HALAKHA 


One who robs another of wood, etc. - 13) xy ran: 
If changes occur in a stolen item in a way that the item 
cannot revert to its previous state, the robber keeps 
the stolen item and returns the monetary value to its 
owner (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
2:1; Shulhan Arukh, Hoshen Mishpat 360:1). 


A change deemed significant by Torah law - »»w 
Tix: A reversible change is not deemed significant. 
Consequently, if a robber changes a stolen item in a way 
that is reversible, e.g., he fashions stolen wood into a 
box that can be taken apart, he must still return it to its 
owner. If, however, one robbed another of wood and 
sanded and cut it, or hollowed it out and fashioned it 
into a vessel, or if one robbed another of wool and fash- 
ioned it into felt, the change is significant, and the robber 
has acquired the stolen item. The Rema writes that a 
modification is a significant change only if it results in 
the item being called by a different name (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 2:12; Shulhan Arukh, 
Hoshen Mishpat 360:5-6). 


NOTES 


Pays the value of a cow that is ready to give birth, etc. - 
apy toy) meaty mp nat Bbw: The precise meaning of 
this phrase is unclear. Some explain that the robber is 
not obligated to return the actual cow or sheep, since 
it underwent a change by giving birth or being shorn. 
Instead, the robber must compensate the owner for 
the value of the animal at the time of the robbery. This 
is the opinion of the Ba'al HaMaor and the Rosh. Other 
early commentaries are of the opinion that giving birth 
or being shorn does not change the body of the animal, 
so the robber has not acquired the animal itself, but only 
the newborn animal or the wool that grew. He must 
therefore return the animal along with additional mon- 
etary compensation, which will make his total payment 
the value of a cow that is ready to give birth or a ewe that 
is ready to be shorn (see Rashi and Nimmukei Yosef). 
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LANGUAGE 
Pestles [bukhanei] — 38x33: The origin of this word is not 
completely clear. It means a type of utensil, and came 
to be used to describe any utensil with a long body and 
round top. The modern Hebrew word bukhna has the same 
meaning. 


Felt [namtei] — 93: Apparently from the Middle Persian 
word namat, meaning felt or a bed covering. Felt is gener- 
ally made from unspun fibers that are combed, layered, and 
then condensed by applying pressure, heat, and moisture. 
The fibers combine to make a sheet that cannot subse- 
quently be separated into threads. 


HALAKHA 

Did not manage to give, etc. - 3) ia) peo xb: The 
halakha is in accordance with the opinion of the Rabbis. 
Consequently, if the owner dyed the first of the sheared 
wool before giving it to a priest, he is exempt from giving 
it to the priest. If the owner washed the wool but did not 
dye it, it must be given to the priest (Rambam Sefer Zera‘im, 
Hilkhot Bikkurim 10:6; Shulhan Arukh, Yoreh De'a 333:3). 


Where one untangled, etc. — ^3) m¥937: If a thief untan- 
gles wool by hand and washes it, he has changed it and 
has thereby acquired it. The Rema writes in the name of the 
Tur that this applies only if he bleached the wool irrevers- 
ibly, e.g., with sulfur (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 2:12 and Lehem Mishne there; Shulhan Arukh, 
Hoshen Mishpat 360:6-7, and in the comment of Rema, 
and Shakh and Beur HaGra there). 


BACKGROUND 

Did not manage to give the sheared wool to the priest 
before he dyed it - iyaxw tw b iamh peo x: This refers 
to the mitzva of first shearing (see Deuteronomy 18:4). The 
mitzva obligates one who has at least five sheep, each 
producing twelve sela worth of wool, totaling sixty sela 
worth of wool, to give the first part of the sheared wool to 
a priest. The minimum amount given to the priest is five 
sela worth of wool, a quantity enabling the priest to fashion 
a small item of clothing from it. 


AME IAI PPT NAD SA OE 3 
— YD UN YY ANP TNT 
TSOP) IBY JO! NTT AKA 
NY NP! TT PoR - ORS 

HH 


x) sayy aw von pad 
ipa - iyasw wb am) paon 
avert -iya x51 saab 


BT NT wD XD aX TX 
HRN A ADT PII NT WY 
yay - 35 wyn py - 1181 
DAIM AYA PX VN yw 

Uyn Dix 


ay II NTIN HON KA 
NTT 19) PYDI KI WP NY) 
IPN PPD 


FONT NT SAD PIN NTT DY 
ANI PISA RT YT 


Wood and fashioned it into vessels is referring to pestles — 
KDA ods ix Oxy: Tosafot explain that one acquires an 
item by making a change to it only if it was altered so signifi- 
cantly that its identity changes and it is now categorized as 
an item with a different name, as in this case. Similarly, when 
one steals unfinished wood and fashions it into boards, he has 
acquired it by changing the material so fundamentally that 
its identity changes. By contrast, as the Gemara will explain 
(96a), one who cuts wooden beams into smaller pieces does 
not acquire them, despite the fact that this change cannot be 
reversed. This is because they are still referred to as beams, albeit 
smaller ones (see Rashba). 


Garments is referring to one who fashioned them into pieces 
of felt — 9122 09933: Making wool into felt is an irreversible 
change. The mishna did not mention the washing of the wool 
because generally washing is not performed when producing 
felt (Rashi; see Ra‘avad). 


200 BAVA KAMMA ` PEREK IX: 93B 3% 910 p3 


NOTES 


Rav Ashi stated another answer: The tanna of our mishna is also 
teaching the halakha with regard to a change deemed significant 
by Torah law. The case in the mishna of one who robbed another 
of wood and fashioned it into vessels is referring to one who 
constructed pestles [bukhanei],™" which is analogous to the case 
mentioned in the baraita where one sanded them, since a pestle is 
formed by trimming the wood in an irreversible manner. Similarly, 
the case in the mishna of one who robbed another of wool and 
fashioned it into garments is referring to one who fashioned the 
wool into pieces of felt [namtei], "which is an irreversible change. 


The Gemara asks a question with regard to the baraita: But does 
washing effect a significant change, so that one who robs another of 
wool and washes it acquires the wool and pays its value at the time 
of robbery? And the Gemara raises a contradiction from a mishna 
that discusses the halakhot of the first of the sheared wool, which 
one must give to a priest (Hullin 135a): If the owner of the sheep 
did not manage to give" the sheared wool to the priest before he 
dyed it,® he is exempt from giving it to the priest, as the obligation 
is in effect only with regard to wool remaining in its original state. 
By contrast, if he washed it but did not dye it, he is obligated to 
give it to the priest. This indicates that washing does not effect a 
significant change. 


Abaye said: It is not difficult. This baraita is in accordance with the 
opinion of Rabbi Shimon, whereas that mishna is in accordance 
with the opinion of the Rabbis, as it is taught in a baraita with 
regard to the first of the sheared wool: If one sheared it, spun it, and 
wove it, the sheared wool does not combine" with the wool from 
other sheep to constitute the minimum quantity of wool for which 
one is obligated to give the first of the sheared wool to the priest. If 
one washed it, then Rabbi Shimon says that it does not combine 
with the wool of other sheep, as washing effects a significant change, 
and the Rabbis say that it combines with the wool of other sheep, 
as washing does not effect a significant change. Their opinions cor- 
respond to the opinions in the baraita and mishna previously quoted. 


Rava stated another answer: This and that, i.e., both the mishna and 
the baraita, are in accordance with the opinion of Rabbi Shimon, 
and it is not difficult. This mishna is referring to a case where one 
untangled™ the strands of wool by hand before washing it. In this 
case, the washing is not fully effective, and does not effect a signifi- 
cant change. That baraita is referring to a case where one combed 
it before washing it. The washing is more effective and consequently 
effects a significant change. 


Rabbi Hiyya bar Avin stated another answer: This mishna is refer- 
ring to a case where one merely whitened it, which is not a signifi- 
cant change. That baraita is referring to a case where one bleached 
it" with sulfur, which is a significant change. 


Does not combine — gwyn py: One is required to give the first 
of the sheared wool to a priest only if he shears wool weighing 
at least one and a half maneh from each of five ewes. If one 
sheared his sheep and spun or dyed some of the wool before 
giving it to the priest, the wool that was changed does not 
combine with the unchanged wool to constitute the minimum 
quantity of wool for which one is obligated to give the first of 
the sheared wool to the priest. 


Where one untangled, etc. — 131 ¥531: First he untangled the 
wool by hand and then washed it. Since the untangling was not 
thorough, the washing is not thorough either, and therefore it 
is not a significant change. If one were to comb it with a comb 
and then wash it, it would be a significant change (Arukh). 

In its broad sense, this term refers to any manner of sepa- 
rating an item into smaller parts. According to Rashi, it is the 
process of separating the tangled strands of wool by hand in 
order to prepare the wool to be combed, after which it can be 


spun into thread. Since this is done by hand and without great 
force, it is not a significant change. 


Where one bleached it — "1933 7931: Josafot and the Rashba 
write that bleaching the wool with sulfur effects a significant 
change even according to the opinion of the Rabbis. The Ramah 
maintains that this distinction is relevant with regard to the 
opinion of Rabbi Shimon; according to the opinion of the Rab- 
bis, bleaching never effects a significant change. The Meiri 
distinguishes between the first of the sheared wool, for which 
bleaching does not effect a significant change, and robbery, 
for which it does. A possible basis for this distinction is the 
statement of the Jerusalem Talmud, that several leniencies 
were applied in the case of robbery in order to encourage the 
robber to return stolen property as the Gemara will soon note 
(Beit Aharon). 
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Having demonstrated that, according to Rabbi Shimon, washing 
effects a significant change, the Gemara asks: Now that it can be said 
that, according to Rabbi Shimon, dye does not effect a significant 
change, as the Gemara will prove, can it be said that washing effects 
a significant change? As it is taught in a baraita: If he sheared sheep 
one by one and dyed the wool of each sheep before shearing the next 
sheep, or sheared them one by one and spun the wool, or sheared 
them one by one and wove the wool, then the wool sheared from the 
different sheep does not combine to constitute the minimum quantity 
of wool for which one is obligated to give the first of the sheared wool 
to the priest. Rabbi Shimon ben Yehuda says in the name of Rabbi 
Shimon: Even if he dyed it, it combines with the other wool. This 
indicates that, according to Rabbi Shimon, even dyeing the wool is 
not a significant change, so how could he maintain that washing it is? 


Abaye said: This is not difficult. This statement, that washed wool 
does not combine with other wool, is the opinion of the Rabbis in 
accordance with the opinion of Rabbi Shimon, while that statement, 
that even dyed wool combines with other wool, is the opinion of 
Rabbi Shimon ben Yehuda in accordance with the opinion of Rabbi 
Shimon. There is a dispute as to what Rabbi Shimon rules with regard 
to this issue. 


Rava said: Actually, the Rabbis do not disagree with Rabbi Shimon 
ben Yehuda, and they are also of the opinion that Rabbi Shimon holds 
that washing effects a significant change. And as for the apparent 
contradiction, dye is different’ and it does not effect a significant 
change, since one is able to remove it with soap [tzafon]' and return 
the wool to its previous state. And when it is taught there, in the 
mishna cited above, that if one did not manage to give the sheared 
wool to the priest before he dyed it he is exempt, and this ruling was 
established in accordance with all opinions, it was not stated with 
regard to ordinary dye but with regard to indigo," which cannot be 
removed with soap and therefore effects a permanent and therefore 
significant change. 


§ Abaye said: Rabbi Shimon ben Yehuda, and Beit Shammai, and 
Rabbi Eliezer ben Ya’akov, and Rabbi Shimon ben Elazar, and 
Rabbi Yishmael all hold that despite a change, the changed item 
remains in its place, i.e., the changed item is still considered to have 
the status it had before the change. The Gemara proceeds to prove 
that each of these tanna’im holds this way: The opinion of Rabbi 
Shimon ben Yehuda is that which we just said. He says that, accord- 
ing to Rabbi Shimon, even if the wool is dyed it still combines with 
the wool of other animals to constitute the minimum quantity of 
wool for which one is obligated to give the first of the sheared wool 
to the priest. 


What is the source that indicates that Beit Shammai maintain that an 

item that undergoes a change is considered to have the same status 

that it had before the change? As it is taught in a baraita: If one gave 

a prostitute wheat as her payment, and she ground it and converted 

it into flour; or if he gave her olives, and she squeezed them and 

converted them into oil; or if he gave her grapes, and she squeezed 

them and converted them into wine; and if, in any of these cases, 
she subsequently consecrated the final product, it is taught in one 

baraita that it is prohibited to sacrifice them upon the altar as a meal- 
offering or libation, as the Torah states: “You shall not bring the hire 

of a harlot or the price of a dog into the House of the Lord your God” 
(Deuteronomy 23:19). And it is taught in another baraita that it is 

permitted, as the Gemara will explain. And Rav Yosef says: It was 

taught by Guryon 


Indigo - tos xop: If one robs another of 


significantly changed it and therefore acquired it, even if the dye 
can be removed (Rabbeinu Yeruham; see Rambam), since the 
Gemara'’s explanation here is in accordance with the opinion of 


Rabbi Shimon. The Rema, citing the Tur, 


HALAKHA 
wool and dyes it, he has 


it only if the dye cannot be removed, since the halakha is in 
accordance with the statement of Rav Ashi (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 2:12; Shulhan Arukh, Hoshen Mishpat 
360:6-7, and in the comment of Rema, and Beur HaGra there). 
writes that he acquires 
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NOTES 
And dye is different — yay x1: Since dyed wool can 
revert to its original state, it is not significantly changed. 
While washed wool may not appear to have been altered 
significantly, since it cannot be returned to its prior state, 
itis significantly changed. 


LANGUAGE 
Soap [tzafon] — jib¥: Similar to the Greek oanwv, sapon, 
which was itself borrowed from a Gallic source. It refers 
to a substance similar to modern-day soaps, which are 
based on vegetable or animal oils treated with an alka- 
line solution. This product was invented by the Gauls and 
later its use spread to other lands. 
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HALAKHA 


These but not in their changed form — o79w xh) on: 
If one paid a prostitute for her services with wheat that 
was then ground into flour, or with olives that were then 
pressed to produce oil, or with grapes that were then 
crushed to produce wine, the finished products may be 
used as offerings, since they were changed. The halakha 
is in accordance with the opinion of Beit Hillel (Rambam 
Sefer Avoda, Hilkhot Issurei Mizbe'ah 4:15, 18). 


These but not their offspring - apni x) on: 
Although an animal used to pay a prostitute for her ser- 
vices may not be brought as an offering, its offspring is 
fit to be brought as an offering (Rambam Sefer Avoda, 
Hilkhot Issurei Mizbe'ah 3:12). 


This individual is not reciting a blessing, etc. - m px 
^3) 732: One who eats a forbidden item, even if it is 
forbidden only by rabbinic law, does not recite a blessing 
before or after eating it. The Ra'avad writes that he does 
recite a blessing, but he cannot be counted as one of the 
three individuals who together are required to recite the 
introductory blessing to Grace after Meals. The Magen 
Avraham states that one who has acquired the food by 
changing it, e.g., he stole wheat and made bread, should 
recite Grace after Meals, as this blessing is required by 
Torah law, but not the blessing before eating, which 
is required by rabbinic law. Similarly, blessings are not 
recited over mitzvot performed with stolen items, e.g., 
one would not recite a blessing before donning stolen 
phylacteries (Rambam Sefer Ahava, Hilkhot Berakhot 119; 
Shulhan Arukh, Orah Hayyim 25:12, 196:1). 
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of Asporak: Beit Shammai prohibit sacrificing these items 
and Beit Hillel permit doing so. The Gemara clarifies: What is 
the reason of Beit Shammai? The Gemara answers: The verse 
states: “You shall not bring the hire of a harlot or the price of 
a dog into the House of the Lord your God for any vow; for 
even both of these are an abomination unto the Lord your God” 
(Deuteronomy 23:19). The word “even” is an amplification, which 
serves to include in the prohibition these items in their changed 
form. And what is the reason of Beit Hillel? The verse states 


“these” to emphasize that the prohibition applies only to these 


items in their initial form, but not in their changed form." 


The Gemara asks: And according to Beit Shammai, isn’t the 

word “these” written in the verse, indicating an exclusion? 

The Gemara responds: Beit Shammai requires that word to 

indicate that “these” items are forbidden, but not the offspring 

of animals given as payment to the prostitute. The Gemara asks: 

And according to Beit Hillel, what is the source of that halakha? 

The Gemara answers: According to Beit Hillel, you learn two 

halakhot from this word, as follows: “These” items are forbidden 

in their initial form but not in their changed form, and “these” 
items are forbidden but not their offspring." 


The Gemara asks: And according to Beit Hillel as well, isn’t the 
word “even” written in the verse, indicating an amplification? 
The Gemara answers: Indeed, the word “even” is difficult for 
Beit Hillel. It is not clear how they would interpret that word. 


The Gemara continues: What is the source that indicates that 
Rabbi Eliezer ben Ya’akov holds that an item that undergoes a 
change is still considered to have the same status that it had 
before the change? 


The Gemara answers: As it is taught in a baraita that Rabbi 
Eliezer ben Ya'akov says: In the case of one who robbed another 
ofa se‘a of wheat, then ground it, kneaded it, and baked it, and 
he then separated” halla from it, i.e., he separated the portion 
of the dough that one is required to separate and then give to a 
priest, how can he recite the blessing over the separation of 
halla? This individual is not reciting a blessing," but rather he 
is blaspheming." And with regard to this it is stated: “The 
robber who recites a blessing blasphemes the Lord” (Psalms 
10:3), which is referring to a robber who recites a blessing upon 
performing a mitzva with an item he stole. According to Rabbi 
Eliezer ben Ya'akov, although this wheat has been significantly 
changed, it is still considered a stolen item. 


NOTES 


And baked it and then separated, etc. — 13) W1D7) ANINI: 
Tosafot ask why the baraita lists separating halla after baking, 
when ordinarily halla is separated from the unbaked dough. They 
give two answers: Either the baraita is discussing cakes, whose 
batter is too thin to be considered dough (see Josefot Rabbeinu 
Peretz), or the baraita is emphasizing the fact that even after 
all of these changes, this grain maintains its status as having 
been stolen, and one who recites a blessing over it is in fact 
blaspheming. 


This individual is not reciting a blessing, rather he is blas- 
pheming - y% xbx Taam prs: In this case, itis better to recite 
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no blessing at all. The Rambam rules that no blessing is ever 
recited over a forbidden item. By contrast, the Rosh on Berakhot 
7:2 infers from the formulation of the Gemara: He is blaspheming, 
that one must recite a blessing even if it is blasphemy, since one 
may not derive any benefit from the world without reciting a 
blessing. The Meiri writes that although one is required to recite a 
blessing before eating stolen food, no blessing is recited over the 
separation of halla, as this is a blessing prior to the performance 
of a mitzva, and it is inappropriate to recite a blessing of this type 
when the mitzva is performed in this manner. The Jerusalem 
Talmud indicates that a mitzva performed in this manner is not 
considered a mitzva at all (Halla 1:5). 


ayn ox vhs ya yaw oat 
12 yaw aq vox m bba jeans 
- on mawnw naw bs avy 
Anaw boi - aa) myg by it 
ra Peny Éni- my 


DI MWY 31 WY MXP ND 
inaw boia - APII XP 
rp py an b nix - wna 

aiy inipaa nwt 


ats baa maw IN IT N 
Dawa mapa sn 


TNs AOA PROT ND YW) N 
WT ND TART PA WET? TNE 
Kb Diya ya wD -mpa 
MBq wg -DYI p wg 

Anya xbw TY 


vay owe AS ymin wyn - iny 
TDYI p WII AN TWN DRYW? 
Sb pin 


Sp bans wand xa 37 a sax 
PRAW MID PIPRI Nan IT 
mPa pony x) Kp 277 WK 

maga boa ma aw 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara continues: What is the source that indicates that 
Rabbi Shimon ben Elazar holds that an item that undergoes a 
change is still considered to have the same status that it had before 
the change? As it is taught in a baraita (Tosefta 10:2) that Rabbi 
Shimon ben Elazar stated this principle: With regard to any 
enhancement to the stolen animal in that it was enhanced by 
the actions of the robber," he has the advantage when repaying 
the owner. Ifhe desires, he takes his enhancement, i.e., when he 
returns the animal, the robbery victim must pay the difference 
between its value at the time of the robbery and its current value, 
and if he desires he can return it to the owner and say to him: 
That which is yours is before you. 


The Gemara expresses surprise: What is he saying? If the robber 
has a right to demand compensation for the enhancement to 
the animal, why would he ever return it without stating this 
demand? Rav Sheshet said that this is what he is saying: If the 
robber enhanced it, he takes his enhancement." If the animal 
was weakened, the robber says to him: That which is yours 
is before you, and no further compensation is required. This is 
because despite a change, the changed item remains in its place. 
Since the robber has not acquired it, he simply returns the item 
to the robbery victim. 


The Gemara asks: If so, i.e., if the robber has not acquired it, then 
even if he enhanced it that should be the halakha as well. The 
item should still belong to the robbery victim and the robber 
should not be entitled to compensation. The Sages say in response: 
The fact that the robber has a right to demand compensation for 
the enhancement is due to an ordinance instituted for the peni- 
tent. In order to ease the burden of one who desires to repent, the 
Sages instituted that the robber be reimbursed for the increase in 
the value of the animal. Otherwise, a robber might refrain from 
returning a stolen item. 


The Gemara continues: What is the source that indicates that 
Rabbi Yishmael holds that an item that undergoes a change is 
still considered to have the same status that it had before the 
change? The Gemara answers: As it is taught in a baraita: The 
ideal way to fulfill the mitzva of produce in the corner of the field, 
which is given to the poor [pe'a], is to separate" it from the 
standing grain, i.e., grain that has not been harvested. If one did 
not separate it from the standing grain, he separates it from 
the sheaves of grain that have already been harvested. If he did 
not separate it from the sheaves, he separates it from the pile of 
grain, as long as he has not yet smoothed the pile." 


If he smoothed the pile of grain, activating the obligation to tithe 
the produce, he first tithes the grain and then gives a portion of 
the tithed produce to the poor as pea, so that the poor will not 
have to tithe what they receive. Additionally, they said in the 
name of Rabbi Yishmael: If he did not separate pea during any 
of the aforementioned stages and he made a dough from the grain, 
he separates pea even from the dough” and gives it to the poor. 
This indicates that even if the grain was changed, one is not exempt 
from the obligation of pea. 


The Gemara has now clarified the sources Abaye alluded to when 
he listed all the tanna’im who hold that despite a change, the 
changed item remains in its place. Rav Pappa said to Abaye: Did 
all these tanna’im go to so much trouble in an effort [ikhpal]' 
to teach us a halakha in accordance with the opinion of Beit 
Shammai, which is presumably not accepted as normative? Abaye 
said to Rav Pappa: This is what they are saying: Beit Shammai 
and Beit Hillel did not engage in a dispute with regard to this 
matter. All of the aforementioned tanna’im hold that even Beit 
Hillel agree that a change in the form of an item does not impact 
its status. 


NOTES 


Enhancement to the stolen animal in that it was enhanced 
by the robber — te mawiw maw: The Ra’avad and the 
Rashba explain that this does not refer to enhancement that 
resulted from the efforts of the robber, e.g., he fattened the 
animal, since under those circumstances everyone agrees 
hat the victim is not given the animal without paying the 
robber for his efforts. The discussion here concerns an ani- 
mal that was enhanced on its own, i.e., it grew while under 
he care of the robber. The robber is compensated for this 
increase in value due to the ordinance instituted for the peni- 
ent. The Ra'avad, citing the Rif, infers from Rabbi Shimon ben 
Elazar’s words: That it was enhanced by the robber, that the 
robber keeps only that which he actively enhanced, though 
he Rif agrees that the halakha does not follow this opinion. 
Everyone agrees that the robber neither receives nor pays any 
compensation for a rise or fall in the market price. 


Smoothed the pile — inya: After it is stacked, the pile of grain 
is evened out with a special tool, at which point teruma and 
tithes are separated. The owner of the field is obligated to 
tithe the grain that will be given as pe'a because if the poor 
person had gathered pe'a from the field while the grain was 
still standing, it would be considered as though he acquired 
it from an ownerless field, which is exempt from tithe. Since 
it is the owner's actions that cause this grain to be obligated 
in tithes, he must tithe his portion and then give pea to the 
poor person from the tithed grain. 


He separates pe'a even from the dough — ja wan 9X 
mvt: One can separate pe'a not only from dough, but also 
from bread that has been baked. The baraita presents a case 
of separating pe'a from dough because before wheat is 
ground and made into dough, no essential change has been 
made to it. After that point, it is changed completely (Rashi). 


HALAKHA 


If the robber enhanced it he takes his enhancement, etc. — 
ap inaw Sov apse: If one robbed another of an item, and 
the victim despaired of recovering it, and the stolen item was 
not changed, the robber owns any enhancement made to 
the stolen item after the victim’s despair. When he returns 
the stolen item it is appraised, and the victim must pay the 
value of the enhancement. If it no longer exists, the robber 
pays only its value as of the time of the robbery. This is an 
ordinance instituted by the Sages in order to encourage rob- 
bers to repent (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
2:2; Shulhan Arukh, Hoshen Mishpat 362:2). 


The mitzva of pe'a is to separate, etc. - wath mea myn 
^a: One who reaps his field should not reap it completely 
but should leave one-sixtieth as pea for the poor. If he did 
not do so and harvested all the crops, he must give pea from 
the crops that he reaped. If he did not give pe'a until the 
completion of the grain harvest, he first tithes his produce 
and then gives pe'a from the tithed produce in the amount 
required for that field. Even if one ground the wheat into 
flour, kneaded it, and baked it, he must separate pe'a from 
the bread and give it to the poor. This is in accordance with 
the opinion of Rabbi Yishmael (Rambam Sefer Zera'im, Hilkhot 
Mattenot Aniyyim 1:1-2, 2:11). 


LANGUAGE 
Effort [ikhpal] — boon: Some claim that this word is an exten- 
sion of the root alef, kaf, peh, meaning loaded, or packed. Oth- 
ers claim that its root is kaf, peh, lamed, meaning to duplicate. 
The word indicates effort and exertion. The expression there- 
fore means that the tanna put effort into phrasing something 
in a specific way, or to reiterating an idea. 
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NOTES 


One who renounced ownership of his vineyard, 
etc. = 131 i292 VPA: Since an ownerless field is 
exempt from tithes, this owner renounced ownership 
of his vineyard as an artifice to evade the obligation 
to tithe. 


HALAKHA 


One who renounced ownership of his vineyard and 
arose early, etc. — 131 DSW {1D VPT: One who 
renounces ownership of his vineyard, then arises early 
in the morning, reclaims ownership, and harvests it, 
is obligated in the mitzvot of peret, olelot, forgotten 
clusters, and pe'a. In Leviticus 19:9—10, the Torah states 
hat these gifts must be given when harvesting “your 
feld” or “your vineyard.” Because this vineyard had 
belonged to him and belongs to him now, the des- 
ignation “your vineyard” applies, and the gifts must 
be given. If one took possession of a field to which 
others had renounced ownership, he is exempt from 
giving all of these gifts. In either case, he is exempt 
rom separating tithes (Rambam Sefer Zera'im, Hilkhot 
Mattenot Aniyyim 5:27). 


BACKGROUND 
Peret — 018: It is prohibited for the owner of a vineyard 
to collect individual fallen grapes during the harvest. 
Those grapes must be left for the poor (see Leviticus 
19:10). 


Olelot - midday: This term refers to clusters of grapes 
without a central stalk, or clusters on which the grapes 
do not hang down one upon the other. The Torah pro- 
hibits gathering these incompletely formed clusters of 
grapes. They must be left for the poor (see Leviticus 
19:10 and Deuteronomy 24:21). 


Forgotten clusters of grapes left for the poor — 
mm: One who forgot a sheaf in the field or a cluster 
in the vineyard while harvesting may not return to 
collect it. It must be left as one of the agricultural gifts 
to the poor (see Deuteronomy 24:19). 


Pe'a - 89: The Torah states that it is prohibited for one 
to harvest the produce in the corner of his field. Rather, 
he must allow the poor to collect this produce them- 
selves. The Sages decreed that the area of the corner 
must be at least one-sixtieth of the field. This mitzva 
is stated in the Torah (see Leviticus 19:9 and 23:22), and 
tractate Pe'a is devoted to exploring its details. 
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Rava said: From where can it be proven that all of the aforemen- 
tioned tanna’im hold that an item that undergoes a change is still 
considered to have the same status that it had before the change? One 
can say that the reasons for their statements are due to other factors. 
Perhaps Rabbi Shimon ben Yehuda states his opinion, that it is not 
a significant change, there, in the case of the first of the sheared wool, 
only with regard to dye, which is a reversible change, since one is 
able to remove it with soap. 


And perhaps Beit Shammai state their opinion there, in the case of 
a harlot, only with regard to an offering to the Most High, because 
of the fact that the item has become repugnant, in being used as 
payment for the services of a prostitute, and therefore it cannot be 
used for an offering even if its form has changed. 


And perhaps Rabbi Eliezer ben Ya’akov states his opinion 
there, where one robbed another of wheat, only with regard to 
a blessing, because this is a mitzva that is performed through 
commission of a transgression, but this does not indicate that a 
change is insignificant with regard to other matters. 


And perhaps Rabbi Shimon ben Elazar states his opinion there, 
where the condition of the animal changed, only with regard 
to weakening of the animal that is reversible. Since the animal’s 
value can be restored by fattening it, the weakening is not deemed 
a significant change. 


And perhaps Rabbi Yishmael states his opinion there, where one 
separated pe'a at a late stage, only with regard to pe'a, because it is 
written: “You shall leave them for the poor” an additional time. It 
is mentioned twice, in Leviticus 19:10 and Leviticus 23:22. One of 
these terms is superfluous, indicating that pe'a must be given to the 
poor under all circumstances, even if the grain was changed and made 
into dough. And if you would say: Let us derive from pea that in 
other halakhic domains the status of an item is not affected by its 
undergoing a change, pea cannot function as a source because gifts 
to the poor are different from other halakhot. 


The Gemara notes: Rava’s claim that no definitive conclusion with 
regard to the opinion of Rabbi Yishmael concerning a changed 
item is supported by the statement of another amora is like the 
dilemma raised by Rabbi Yonatan, as Rabbi Yonatan raises a 
dilemma: What is the reason for the ruling of Rabbi Yishmael? 
Is it because he holds that change does not cause one to acquire 
an item? Or perhaps he generally holds that change does cause 
one to acquire an item, but here, in the case of pe'a, it is different 
because the term “You shall leave” is written an additional time. 


Having quoted Rabbi Yonatan’s dilemma, the Gemara asks: And if 
you say that the reason for the ruling of Rabbi Yishmael is that he 
holds that change does not cause one to acquire an item, why do I 
need the additional term “You shall leave,” which the Merciful One 
writes in the Torah? And furthermore, according to the opinion of 
the Rabbis, who hold that pea may not be taken from dough, why 
do I need the additional term “You shall leave” that the Merciful 
One writes? 


The Gemara responds: This additional term is necessary for that 
which is taught in a baraita: One who renounced ownership of 
his vineyard" and arose early" in the morning before anyone else 
took possession of it and harvested it is obligated in the mitzva of 
individual fallen grapes left for the poor [peret],® and in the mitzva 
of incompletely formed clusters of grapes left for the poor [olelot],° 
and in the mitzva of forgotten clusters of grapes left for the poor® 
and in the mitzva of pe'a.” These are the four gifts to the poor that 
the Torah requires one to give from a vineyard. But he is exempt 
from the mitzva to tithe his produce, because this requirement does 
not apply to an ownerless field. The obligation to give gifts to the 
poor in this case is derived from the additional mention of the term 
“You shall leave.” 
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§ The Gemara returns to the discussion ofa stolen item that under- 
went a change. Rav Yehuda says that Shmuel says: The halakha is 
in accordance with the opinion of Rabbi Shimon ben Elazar, who 
says that even if the stolen animal deteriorated, it is returned to 
the owner in its current state. 


The Gemara expresses surprise: But did Shmuel actually say this? 
But doesn’t Shmuel say: One does not appraise the change in 
value, neither for a thief nor for a robber. Rather, they keep the 
stolen animal and pay back the victim with their own money; one 
appraises the change only for one obligated to pay for damage?" 


Granted, according to the opinion of Rava, who said earlier in 
response to Abaye: When Rabbi Shimon ben Elazar states his 
opinion there, he stated it only with regard to weakening of 
the animal that is reversible, this is not difficult: When Shmuel 
says that the halakha is in accordance with the opinion of 
Rabbi Shimon ben Elazar, who holds that despite a change, the 
changed item remains in its place, he stated this with regard to 
weakening of the animal which is reversible, in which case the 
change is insignificant. And when Shmuel says there: One does 
not appraise the change in value, neither for a thief nor for a 
robber, but rather one appraises the change only for one obligated 
to pay for damage, he stated this with regard to weakening of 
the animal that is irreversible. 


But according to Abaye, who said that when Rabbi Shimon 
ben Elazar states his opinion, he states it even with regard 
to weakening of the animal which is irreversible, what can be 
said? 


The Gemara responds: Abaye taught the statement of Shmuel like 
this: Rav Yehuda says that Shmuel says: 


Some said that the halakha is in accordance with the opinion of 
Rabbi Shimon ben Elazar, but Shmuel himself does not hold 
accordingly. 


The Gemara continues the discussion of acquisition ofa stolen item 
due to a change it underwent. Rabbi Hiyya bar Abba says that 
Rabbi Yohanan says: By Torah law, a stolen item that has changed 
is returned as is, as it is stated: “And he shall restore that which 
he took by robbery” (Leviticus 5:23). This indicates that he shall 
return it in any case, even if it has been changed. And if you say: In 
our mishna it is stated that if the stolen item is changed the robber 
gives monetary compensation rather than returning the item, that 
policy was instituted by the Sages due to the ordinance instituted 
for the penitent. 


The Gemara asks: But did Rabbi Yohanan actually say that? But 
doesn’t Rabbi Yohanan say: The halakha is in accordance with 
an unattributed mishna, and we learned in a mishna with regard 
to first of the sheared wool (Hullin 135a): If the owner of the sheep 
did not manage to give the sheared wool to the priest before he 
dyed it, he is exempt from giving it to the priest. This indicates that 
dyeing the wool is a significant change. 


One of the Rabbis, whose name was Rabbi Ya’akov, said to them: 
It was explained to me directly by Rabbi Yohanan that he was 
referring to a case where he robbed another of sanded wood and 
fashioned it into vessels, which is a change in which the item can 
revert to its original state." Consequently, the robber does not 
acquire the item by Torah law, but rather due to the ordinance 
instituted for the penitent. 
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NOTES 


One does not appraise the damage neither for a thief 
nor for a robber, rather for damage - x) 239 x) POW px 
pond xbx ton: If one person's ox killed another's ox, the 
owner ofthe ox that gored returns the carcass to its owner, 
and the court appraises the difference between the value 
of this ox when it was alive and the value of its carcass. The 
owner of the ox that gored then pays the difference. If one 
stole an animal and it died or its condition deteriorated in 
his possession, he does not return it. Instead, he pays the 
value of the animal at the time of the theft. This indicates 
that he acquires the animal as a result of its deterioration. 


HALAKHA 

Which is a change in which the item can revert to its 
original state - innad TNT ww mh mat: lf one robbed 
another of an item and the victim despaired of retriev- 
ing it, even if it was not irreversibly changed, the robber 
acquires any increase in the value of the item after the 
victim's despair and pays only the value of the item when 
the victim despaired of retrieving it. This was instituted 
by the Sages as part of the ordinance for the penitent. 
This ruling is in accordance with the opinion of Rabbi 
Yohanan, as explained by Rabbi Ya'akov (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 2:2; Shulhan Arukh, Hoshen 
Mishpat 362:2). 
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HALAKHA 

Robbers or usurers — 7373 nin pun: lf a robber or 
usurer whose primary livelihood came from these activities 
repents, and he attempts to return a stolen item that is 
no longer in its prior form or a non-distinctive item taken 
as interest, it should not be accepted. The Sages are dis- 
pleased with one who does accept it. This ordinance was 
instituted to assist those who wish to repent, in order to 
ensure that they do not refrain from repentance due to 
he difficulty of returning everything they have stolen. 

If the robber or usurer wishes to fulfill his obligation 
o Heaven and return what he has taken, and he states 
his explicitly to the original owner (Sma), the owner may 
accept it. The Rema writes that if the robber did not volun- 
eer to return the item but was summoned to court after a 
complaint by the one from whom he stole, he is required 
o return what he has taken (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 1:13 and Sefer Mishpatim, Hilkhot Malve 
VeLoveh 4:5; Shulhan Arukh, Hoshen Mishpat 366:1 and Yoreh 
De‘a161:7). 


LANGUAGE 


Empty one [reika] — 9": This expression was apparently 
quite common, as it appears in external sources as well. 
It is the Aramaic form of the Hebrew word reik, meaning 
empty, as in: “Then Yiftah fled from his brethren, and dwelt 
in the land of Tob; and there were gathered empty [reikim] 
fellows to Yiftah, and they went out with him” (Judges 
11:3). Using this expression to describe someone implies 
that he is lacking the basic qualities to be a functional 
member of society. 
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§ Having mentioned the ordinance instituted for the penitent, the 
Gemara discusses other details of this ordinance. The Sages taught 
in a baraita (Tosefta, Shevi’it 8:11): With regard to robbers or usu- 
rers" that returned either the stolen item or the interest to the one 
from whom they took it, one should not accept it from them. And 
with regard to one who does accept it from them, the Sages are 
displeased with him," since by doing so he discourages those who 
wish to repent. 


Rabbi Yohanan says: This mishna, i.e., the statement of the Tosefta, 
was taught in the days of Rabbi Yehuda HaNasi, as it is taught in 
a baraita: There was an incident with regard to one man who 
desired to repent after having been a thief for many years. His wife 
said to him: Empty one [reika],' if you repent you will have to 
return all the stolen items to their rightful owners, and even the belt 
that you are wearing is not yours, and he refrained and did not 
repent. At that time, the Sages said: With regard to robbers or 
usurers that returned either the stolen item or the interest to the 
one from whom they took it, one should not accept it from them. 
And concerning one who does accept it from them, the Sages are 
displeased with him. 


The Gemara raises an objection’ from a baraita: With regard to 
children whose deceased father left them’ money paid as interest, 
although they know that it is interest, they are not obligated to 
return it. The Gemara infers: They, the children, are the ones that 
are not obligated to return it, but their father would have been 
obligated to return it, and his victims may accept his money. 


The Gemara responds: By right, the baraita should have taught that 
their father also would not have been obligated to return it. And 
the fact that the baraita teaches this halakha with regard to the 
children is because of the fact that the baraita wants to teach a 
halakha in the latter clause: If their deceased father left them a cow, 
or a garment, or any other specific item he had stolen or taken as 
interest, they are obligated to return it due to the honor of their 
father, so that the item not serve as a reminder to all that their father 
transgressed. Since this halakha needs to be stated specifically with 
regard to the children, the first clause of the baraita is also taught 
with regard to them. 


The Gemara asks: But is it true that due to the honor of their father 
they are obligated to return the item or money? I will read here 
the verse: “You shall not revile God, nor curse a ruler of your 
people” (Exodus 22:27), from which the Sages inferred that the 
prohibition against cursing a ruler is in effect only with regard to a 
ruler that acts as a member of your people, i.e., in accordance with 
Torah law. One who curses a wicked ruler does not violate this 
prohibition. Similarly, if one’s father is wicked, the mitzva to honor 
him should not apply. Why would his children have to return items 
that he stole due to his honor? 


The Sages are displeased with him [noha heimennu] - px 
331°7] M12 OSM mN: In its literal sense, this means that the 
Sages are not pleased or do not have peace of mind. Rashi 
here explains the word noha somewhat differently, as related 
o the word resting. The phrase therefore means that the spirit 
of the Sages does not rest within the heart of one who accepts 
payment. 


In the days of Rabbi Yehuda HaNasi - 131 972°: Josafot quote 
he opinion of Rabbeinu Tam, who states that the halakha that 
one should not accept payment from a thief applied only in 
he generation of Rabbi Yehuda HaNasi, but not during earlier 
or later generations. Josafot cite numerous instances in the 
Talmud that indicate that in the days of the amora’im, thieves 
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NOTES 


were obligated to return what they had stolen. Alternatively, 
Tosafot suggest that this ordinance was instituted 
regard to a thief who wishes to repent. If a thief was brought 
to justice and compelled to return what he had 
accept it. Rabbi Barukh HaSefaradi, as 
an and the Ramah, cite Rav Hai Gaon as 


would be allowed to 
well as Rabbeinu Yona 
having a similar opinion. 


can therefore not be cited as a proof in this discussion. The 
baraitot, by contrast, which were formulated at a later date 
than the Mishna, can serve as proof of how halakha was 
practiced after the ordinance. Rabbeinu Tam writes a similar 
idea, in accordance with his opinion that the ordinance was 
in effect specifically in the time of Rabbi Yehuda HaNasi 
(see Tosafot). 


only with 


aken, one 


The Gemara raises an objection, etc. — 151 »a9m12: The Ra’avad 
and the Rid note that throughout this discussion, the Gemara 
specifically cites baraitot as proof rather than the mishna 
here. Although Rabbi Yehuda HaNasi redacted the Mishna, it 
was primarily formulated in the generations that preceded 
him and consequently compiled before the ordinance. It 
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Whose father left them, etc. — 131 D703% ony mam: The tanna 
of this baraita holds that when heirs take possession of an 
inheritance, it is a transference of ownership from the estate 
of the father to the child, and not an extension of the father's 
ownership. Therefore, once the money is in their possession, it 
is not considered stolen (Rashi). 
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The Gemara responds: It is like that which Rav Pinehas said con- 
cerning a different case: This is a case where he repented. Here too, 
it is a case where the father repented, and since he is no longer 
wicked, his children are obligated to honor him. The Gemara asks: If 
he repented, what was the stolen item or interest doing with him?" 
He should have returned it while he was still alive. The Gemara 
responds: It is a case where he did not manage to return it before 
he died. Consequently, the children must return the items in order 
to uphold their father’s honor. 


The Gemara raises another contradiction: Come and hear the 
statement of another baraita: With regard to robbers and usurers, 
although they collected the stolen item or interest, they return it. 


The Gemara first clarifies the meaning of the baraita: In the case of 
robbers, what collection is there, i.e., why did the baraita use the 
term: Collected, in this context? If they robbed, they robbed and 
did not collect anything; and if they did not rob, they did not rob 
and cannot be called robbers at all. Rather, emend the text of the 
baraita to say: With regard to robbers, and who are they, i.e., what 
is meant by the term: Robbers? It is referring to usurers. The Gemara 
resumes its citation of the baraita: Although they collected the 
interest, they must return it. This is contrary to the ruling of the 
Tosefta that if robbers and usurers return what they have taken, it is 
not accepted. The Gemara explains: Say that this baraita means that 
they return it, but one does not accept it from them. 


The Gemara asks: But why do they return it ifit will not be accepted? 
The Gemara responds: In order to fulfill their obligation to Heaven." 
In order to fully repent, they must at least offer to return to the 
debtors the interest they took unlawfully. 


The Gemara raises a contradiction from another source. Come and 
hear the statement of another baraita: With regard to shepherds 
who allow their animals to graze in other people's fields, thereby 
stealing from the owners; or tax collectors" who are hired to collect 
taxes on behalf of the government and collect excessive sums; or 
tax collectors” who purchase the right to collect taxes themselves 
and collect unlawfully, their repentance is difficult, since they steal 
from the public. It is difficult for them to find every one of their 
victims in order to pay them restitution, and they must return 
what they have stolen to whomever they recognize as victims of 
their theft. This baraita indicates that thieves do return what they 
have stolen. 


The Gemara answers: Say that they return it, but one does not 
accept it from them. The Gemara asks: But why do they return it if 
it will not be accepted? The Gemara responds: In order to fulfill their 
obligation to Heaven. The Gemara asks: If so, if they are not actually 
obligated to return what they have stolen, why is their repentance 
difficult? 


And furthermore, say the latter clause of the baraita: And as for 
the money belonging to those that they do not recognize as their 
victims, they should use that money for community needs. And 
Rav Hisda says: This means providing pits, ditches, and caves, 
which benefit the general public. This indicates that a thief actually 
does pay back what he has stolen. Rather, this contradiction must 
be resolved differently. It is not difficult: Here, where the baraita 
states that he must actually return what he has stolen, it is referring 
to atime before the ordinance for the penitent was instituted. There, 
where the baraita states that one does not accept the repayment from 
a robber, it is referring to a time after the ordinance was instituted. 


The Gemara adds: And now that Rav Nahman says that when the 
Sages say that he does not return what he has stolen, they refer only 
to a case where the stolen item does not exist in its initial form, 
and you can even say that this and that, both baraitot, are referring 
to a time after the ordinance was instituted, and it is not difficult. 
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NOTES 
What was it doing with him — #23 *va °x: Tosafot 
explain that if the father kept the stolen item without 
concern for his own honor, his sons are not required 
to accord him more honor than he accorded himself. 


To fulfill their obligation to Heaven — naw +? mre: 
The Tur explains that if one goes beyond the letter o 
the law and returns the interest, it is permitted for the 
one who paid the interest to receive it from him, and 
this does not contradict the ordinance for the penitent. 
The Yam shel Shlomo disagrees, arguing that since the 
Gemara does not reject its previous conclusion tha 
when the interest is returned one may not accept it, 
one still may not accept it. Nevertheless, he rules tha 
if the usurer entreated the borrower to take back the 
interest so that he could fulfill his obligation to Heaven, 
he would be permitted to receive it from him, since 
the Sages did not enforce their ordinance in such a 
situation. 


HALAKHA 

Shepherds or collectors, etc. — ^3) pam DVI: It 
is impossible for shepherds who allowed their animals 
to graze in other people's fields, tax collectors who col- 
lected taxes illegally in the name of the government, or 
tax collectors who stole from the masses to compen- 
sate all their victims. They should use the money that 
they must return in the service of communal needs, e.g., 
providing water cisterns that are open for use by the 
public (Shulhan Arukh, Hoshen Mishpat 366:2). 


BACKGROUND 


Tax collectors — poin: For centuries, and in some 
places until relatively recently, it was common for gov- 
ernments to lease the right to collect revenues, e.g., 
‘axes and customs duties, to an individual. He would 
pay a fixed sum to the government and then collect 
revenues by its authority. The primary lessee could 
hen delegate the task of collection to other lessees 
by a similar arrangement, by having them pay him a 
fixed amount for the right to collect. The collection of 
revenues was a profitable business for these people, 
whose earnings were commensurate with the revenues 
hat they collected. This arrangement often resulted in 
corruption, with the collectors forgoing the debts of 
friends and family, while placing a heavier burden on 
others. For this reason, they were generally regarded 
as thieves. 
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Perek IX 
Dafo5 Amuda 


HALAKHA 


Beam - wa: By Torah law, one who robs another of a 
beam and builds it into a building must return the beam, 
even if that necessitates the destruction of the building. 
Due to the ordinance instituted for the penitent, the Sages 
ruled that the robber compensates the robbery victim 
monetarily and need not destroy the building (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 1:5; Shulhan Arukh, 
Hoshen Mishpat 360:1). 


NOTES 


Since there is the loss of the building, etc. - KDX? 27 
D1 TPIT PDS: The commentaries note that this Gemara 
clearly indicates that the robber must nevertheless pay 
the value of the beam, and the owner may accept the pay- 
ment. The Ra‘avad and Rashba explain that the ordinance 
instituted for the penitent consists of two elements: One 
mandates, as in the case of the beam, that if the stolen item 
still exists but returning it will cause the robber to suffer an 
excessive loss, the robbery victim should accept monetary 
restitution and not insist on the return of the actual item. 
The second element, as mentioned in the Gemara, man- 
dates that if the stolen item no longer exists, payment is 
not accepted for it even if the robber wishes to repent. 


Must pay it and its sheared wool, etc. — Ani obwn 
^a Piwa nyg: The Ra'avad and the Rashba explain that 
this baraita is discussing a case where the stolen animal 
became pregnant or grew wool while in possession of the 
robber, in which case Rabbi Yehuda holds that the rob- 
ber need not make any restitution for the offspring or the 
wool. All agree, however, that if the animal was pregnant 
or unshorn at the time of the robbery, then the wool or 
offspring must be returned to the robbery victim. Other 
commentaries explain that the baraita is discussing a case 
where the animal was pregnant or unshorn at the time of 
the robbery. Nevertheless, Rabbi Yehuda holds that any 
increase in the value of the animal due to an enhance- 
ment, e.g. the continued growth of the fetus or additional 
wool, belongs to the robber, since he acquired this animal 
through the changes effected by the shearing or birth (Rab- 
beinu Hananel; Rashi; Rosh). 


It is a penalty that he imposes — DI? XPT NIT KDIP: 
Although the wool or offspring belongs to the robber, who 
acquired them through the changes to the animal, Rabbi 
Meir imposed a penalty and required the robber to return 
the items to the robbery victim, so that the robber will not 
benefit from his robbery. 
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Here, the baraita that rules that one may accept the stolen item is 
referring to a case where the stolen item still exists. There, the 
baraita that rules not to accept it even if the robber seeks only to 
fulfill his obligation to Heaven is referring to a case where the 
stolen item does not still exist. The Gemara asks: But the incident 
in which the robber’s wife told him that he would have to return 
even the belt, which was the impetus for instituting the ordinance 
for the penitents, was a case where the stolen item still exists, in 
which case the robber would be obligated to return it even after 
the ordinance was instituted. The Gemara answers: What is meant 
by: Even the belt? The value of the belt, but the actual belt was 
no longer in his possession. 


The Gemara asks: And is it so that the Sages did not institute an 
ordinance for the penitent anywhere that the stolen item still 
exists? But there is the case of a beam," which is a stolen item 
that still exists, and we learned in a mishna (Gittin 55a): With 
regard to a stolen beam that the robber built into a building, 
the Sages instituted that the robbery victim should take its mone- 
tary value and not the actual beam because of the ordinance 
instituted for the penitent, i.e., so that the penitent not be required 
to destroy his house. This indicates that the ordinance instituted 
for the penitent is in effect even when the stolen item still exists. 
The Gemara answers: There it is different. Since in that case there 
is the loss of the entire building," the Sages treat the beam as 
though it were not in existence. 


§ The mishna teaches: If one robbed another of a pregnant cow, 
and it then gave birth while in the robber’s possession, or if one 
robbed another of a ewe that was laden with wool and the robber 
then sheared it, he pays the owner the value of a cow that is ready 
to give birth, or the value of a ewe that is ready to be shorn. In 
connection with this, the Sages taught in a baraita: One who 
robs another of a ewe and sheared it, and similarly, one who robs 
another of a cow and it gave birth, must pay it and its sheared 
wool" or it and its offspring; this is the statement of Rabbi 
Meir. Rabbi Yehuda says: A stolen item is returned as is. Rabbi 
Shimon says: A stolen item is viewed as though it had been 
monetarily appraised at the time of the robbery, and the robber 
pays only that amount. 


The Gemara clarifies the different opinions in this baraita. A 
dilemma was raised before the Sages: What is the reasoning of 
Rabbi Meir, who holds that the robber returns the animal and its 
sheared wool or the animal and its offspring? Is it due to the fact 
that he holds that despite a change, the changed item remains in 
its place? Despite its changes, the animal always remained in the 
possession of the robbery victims, and consequently any increase 
in value belongs to them. Or, perhaps Rabbi Meir generally holds 
that one acquires an item due to a change in it, and therefore 
the wool or offspring should belong to the robber by right, but 
here it is a penalty that he imposes," which forces the robber to 
return items that are technically his. 


The Gemara explains: In what case does the reasoning of Rabbi 
Meir make a practical difference? In a case where the stolen item 
was devalued since the time of the robbery. If Rabbi Meir’s reason 
is that despite a change, the changed item remains in its place, it is 
returned as is, even if its current value is less than what its value 
had been at the time of the robbery. But if he requires the robber 
to return the item itself because of a penalty, and by right the 
robber acquired the animal due to the change, then in this case, 
where the value decreased, the robber would be required to return 
what its value had been at the time of the robbery. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Day APPIN TRTA DB VDV NA 
PAT WW DAN -p 
P 1 TAIN - DAYI K PNA 
nywe - mara N) "P97 Tw 

aman 


APD PAD] TID JYT MAID N) 
Kby baa nota ay aiy inipaa 
AD VRID II TIDY TPA YW N? 

DIP NPT NIT DIP NTP 


WNP LITI DPT YNDI WK 
TATA IKT PR ADW PTY amd 
MP aw arya P79 wre 02 
PV YP IIIT STAY] NA atin 
KRDM DNB ADS YP 

op QpyeR> way 


NY yN orn 5 viay) -yow xn 
Wik YN 9D) - OFX YINI NW 
"D7 pre fax aT wax T 1 pnia 
TD PRY TN N). Nw) Be 
Way AT NP PR NPE PNN ID) 

tv) anna ya inawy 


x 131 12PP Fa pow IKI xdx 
DAP XPT XT XDIP KIM Ap ww 
Ayn yaw 


PONTE [Dwar NI TTT NDS 
may ayp me Dy am n 
at Ayan NYY obwa - WPM 
DTV VIN ODM PNN DT 
rary ren "p38 TY a” D ain 
XPT NT NDIP KITT NVH YX 

> pap 


The Gemara attempts to find a solution to this question: Come and 
hear what was taught in the mishna (96b): If one robbed another of 
an animal and it aged while in his possession, consequently dimin- 
ishing its value, or if one robbed another of slaves and they aged, he 
pays according to the value of the stolen item at the time of the 
robbery. Rabbi Meir says: With regard to slaves, the robber says to 
the owner: That which is yours is before you. The Gemara com- 
ments: But this indicates that with regard to an animal that aged 
while in the possession of the robber Rabbi Meir concedes to the first 
tanna, and he too holds that he pays according to what its value had 
been at the time of the robbery. 


The Gemara continues: And if it enters your mind to say that Rabbi 
Meir holds that despite a change, the changed item remains in its 
place, then the animal should be returned as it is in the case of the 
animal that aged, as well. Rather, must one not conclude from the 
mishna that Rabbi Meir holds that one acquires an item due to a 
change in the item, but here, in the case of a stolen animal that 
subsequently was shorn or gave birth, the payment of wool or off- 
spring is a penalty with which he penalizes the robber, so that the 
robber will not benefit from the increased value of the stolen item? 


The Sages say in response: Rabbi Meir’s reasoning cannot be proven 
from the mishna, since it is possible to say that Rabbi Meir is speak- 
ing to the Rabbis in accordance with the Rabbis’ own statement. 
His statement should be understood as follows: According to my 
own opinion, one does not acquire an item due to a change in the 
item, and an animal that was stolen and then aged should be returned 
as itis now, as well. But according to you, who say that one acquires 
an item due to a change in it, agree with me in any event that with 
regard to a slave, he is returned as is. This is because his legal status 
is like that of real estate, and real estate cannot be stolen. And the 
Rabbis say to him in response: No, for the purpose of robbery, the 
legal status of a slave is like that of movable property. 


The Gemara again attempts to find a solution to the question: Come 
and hear what was taught in the mishna (100b): If one gave wool to 
a dyer to dye it red for him and he dyed it black, or to dye it black 
and he dyed it red, Rabbi Meir says: The dyer gives the owner of 
the wool the value of his wool, since the dyer violated the owner’s 
wishes. It can be inferred from this mishna: The value of his wool, 
yes, he must give it; but the value of his wool and its enhancement, 
i.e., the amount by which the value of the wool increased because it 
was dyed, no, he need not give it. And if it enters your mind to say 
that Rabbi Meir holds that one does not acquire an item due to a 
change in the item, the dyer should be required to return the value 
of his wool and its enhancement to the owner, as it never left the 
owner's possession. 


Rather, isn’t it correct to conclude from the mishna that Rabbi Meir 
holds that one acquires an item due to a change in the item, but here, 
in the case of a stolen animal that was subsequently shorn or gave 
birth, the payment of wool or offspring is a penalty with which he 
penalizes the robber, so that the robber will not benefit from the 
increased value of the stolen item? The Gemara affirms this: Learn 
from the mishna that this is indeed the reasoning of Rabbi Meir. 


There are those who say: This, i.e., Rabbi Meir’s reasoning, was never 
in question for us. Why not? From the fact that Rav reversed the 
opinions in the mishna on 96b and taught it as follows: If one robbed 
another of an animal and it aged, or if one robbed another of slaves 
and they aged, he pays according to what their value had been at 
the time of the robbery; this is the statement of Rabbi Meir. And 
the Rabbis say: With regard to slaves, the robber says to the owner: 
That which is yours is before you. Certainly, then, according to the 
opinion of Rabbi Meir, one acquires an item due to a change in the 
item, which is why the robber pays according to what its value had 
been at the time of the robbery. But here, in the case of the cow that 
gave birth or the ewe that was shorn, the payment of offspring or wool 
is a penalty with which he penalizes the robber. 
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NOTES 


Five, etc. — 131 mwN: Tosafot and other early commentar- 
ies note that the list in this baraita is not exhaustive, as the 
Gemara in tractate Gittin (48b, 50b) lists other examples 
of debts collected only from unsold property, including 
sustenance for one’s own wife and daughters. 


Omission of the guarantee of the sale from the docu- 
ment is not a scribal error — x71 390 nyy wh DPN: 
Generally, a contract such as a promissory note, bill of sale, 
or marriage contract contains a clause in which one of 
he parties acknowledges that his property will guarantee 
payment of the debt detailed in the contract. All agree 
hat one can lend money or sell property without this 
guarantee if that is stated explicitly in the document. There 
is a disagreement among the Sages, however, with regard 
o a document that contains no clause concerning this 
guarantee. Many Sages are of the opinion that the parties 
intend for there to be a property guarantee, because, as 
Rashi notes, people generally do not spend money without 
having the confidence that they will receive something 
in return, and its omission must be attributed to a scribal 
error. Rabbi Meir holds that the document must be taken 
at face value, and the omission of the clause stipulating a 
guarantee indicates that there was no guarantee. 


LANGUAGE 
Unsold [mehorarin] — piyin: Related to the Hebrew 
meshuhrarim, meaning emancipated. Here it refers to 
properties that have no lien upon them. 
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The Gemara continues the alternative explanation. When we asked 
the question, this is how we asked it: When Rabbi Meir penalizes 
the robber, is it only for one who robbed intentionally, but if one 
took an item from its owner unintentionally, Rabbi Meir does 
not penalize the robber? Or perhaps he penalizes even one who 
took an item from its owner unintentionally. 


The Gemara tries to resolve this question: Come and hear a proof 
from a baraita: Five" types of monetary claims are collected only 
from unsold [mehorarin]' property, i.e., property that is still in 
possession of its owner and has not been sold in the meantime. 


And these are they: Produce," and the enhanced value of 
produce." Even if one has the right to the produce of a particular 
property, or the gain accrued from that produce, he cannot claim 
this payment from liened property. The Gemara continues with 
the list of monetary claims collected from unsold property: And 
one who accepts upon himself at the time of his betrothal the 
obligation to provide sustenance for his wife’s son" or his wife’s 
daughter from a previous marriage; and a promissory note that 
has no property guarantee, i.e., a document that does not explicitly 
state that all of the properties of the debtor will serve to guarantee 
payment of the debt; and similarly, a woman’s marriage contract 
that has no property guarantee. 


The Gemara clarifies: Whom did you hear that says that omission 
of the guarantee of the sale from the document is not a scribal 
error?" It is Rabbi Meir. There is a dispute between Rabbi Meir 
and the Rabbis with regard to a promissory note that does not 
contain a property guarantee. According to the Rabbis, it was omit- 
ted in error and is always considered as having been written in the 
document. Rabbi Meir holds that a promissory note that does not 
contain a property guarantee cannot be used to collect property 
that has been liened or sold; it can be used to collect only unsold 
property. This baraita is therefore in accordance with Rabbi Meir’s 
opinion. And the baraita teaches that produce and the enhanced 
value of produce are collected only from unsold property. 


The Gemara clarifies: What are the circumstances in which he 
collects the enhanced value of produce? It is a case where one 
robbed another of a field, and then sold it to another, and the 
purchaser enhanced it, and it is now leaving the possession of 
the purchaser because the robbery victim has proved in court that 
this field is his. When the purchaser collects from the robber who 
sold him this field, in order to recoup what he had paid, 


HALAKHA 


Produce - niva: The owner of a stolen field can seek recom- 
pense for the produce that the robber consumed, but he can 
collect this only from the robber’s unsold property and not from 
property that has been sold. Similarly, if a field that was stolen 
and then sold is returned to the robbery victim, the purchaser 
can collect the value of the field from the robber's liened prop- 
erty that was sold, but he can collect the value of the produce 
only from unsold property (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 9:5; Shulhan Arukh, Hoshen Mishpat 372:1, 373:2). 


Enhanced value of produce - niva maw: If one purchased 
a field from a robber and enhanced it, and now the field has 
been returned to the robbery victim and the purchaser seeks 
recompense, the payment the purchaser receives is as follows: 
If the value of the improvements made by the purchaser to the 
field exceed the money outlaid by the purchaser, the owner of 
the field reimburses the purchaser for his expenses. The rob- 
ber refunds him the purchase price of the field and the value 
of the enhancement that was in excess of his expenses. The 
purchaser can collect the purchase price of the field itself even 


from the robber’s sold properties, but can collect the value of 
the enhancements only from the robber’s unsold properties 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 9:6; Shulhan 
Arukh, Hoshen Mishpat 373:1). 


One who accepts upon himself to provide sustenance for 
his wife's son, etc. — D1iMWX a my voy bapan: In the case of 
one who married a woman and committed to sustain her son 
or daughter from a previous marriage for a specific period of 
time and who subsequently died, if the husband and wife had 
performed an act of acquisition with regard to his commitment, 
or if he had obligated himself in a document, then the children 
are considered creditors and can collect sustenance from his 
property for the duration of the time that he had committed to 
sustaining them. If they had not performed an act of acquisition 
but had simply stipulated verbally at the time of the marriage 
that he would support the children, they can collect sustenance 
only from unsold property (Rambam Sefer Nashim, Hilkhot Ishut 
23:18; Shulhan Arukh, Even HaEzer 114:4). 
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he can collect the principal, i.e., what he paid for the field, from 
the robber’s liened property that has been sold. But he can collect 
the enhanced value, i.e., the value of the improvements made to the 
field, only from unsold property. Why are both of these collected 
from the robber? Because the owner of the field came and took 
both his land and its enhanced value. 


The Gemara clarifies: What, is it not speaking of a purchaser who 
is an ignoramus, who does not know whether property can be 
stolen or cannot be stolen, and when he purchased stolen land 
from the robber, he did so unintentionally, since he was under the 
mistaken impression that this land belonged to the robber who 
sold it? And even so, the owner of the land can come and take the 
land and its enhanced value. And if so, one may learn from the 
baraita that Rabbi Meir penalizes even one who acquires stolen 
items unintentionally. The Sages say in response: No, it is speaking 
of a purchaser who is a Torah scholar," and he knew that the 
robber had no right to sell this land. The purchaser is therefore 
penalized and is required to return the enhanced value of the land 
as well. 


The Gemara again tries to determine the scope of the penalty: Come 
and hear what was taught in a mishna (100b): If one gave wool to a 
dyer to dye it red for him and he dyed it black, or to dye it black 
and he dyed it red, Rabbi Meir says: The dyer gives the owner of 
the wool the value of his wool, since the dyer violated the owner's 
instructions. It can be inferred from the mishna: The value of his 
wool, yes, he must give; but the value of his wool and its enhanced 
value, i.e., the amount by which the value of the wool increased 
because it was dyed, no, he is not required to give. 


And if it enters your mind to say that Rabbi Meir penalizes one 
who acquires a stolen item unintentionally as well, the dyer should 
be required to return the value of his wool and its enhancement 
to him. Rather, must one not conclude from the mishna that if 
it was done intentionally, Rabbi Meir penalizes the robber, but if 
it was done unintentionally he does not penalize him? The Gemara 
affirms: Learn from the mishna that this indeed is the reasoning of 
Rabbi Meir. 


§ The Gemara continues its discussion of the baraita. Rabbi Yehuda 
says: A stolen item is returned as is. Rabbi Shimon says: The 
stolen item is viewed as though it had been monetarily appraised 
at the time of the robbery. The Gemara asks: What is the difference 
between them, since ostensibly they agree that the robber does not 
return the value of the enhancement to the robbery victim? 


Rav Zevid says: They disagree with regard to enhancement that 
is still upon the stolen item." The disagreement concerns a case 
where the enhancement occurred while the stolen item was in the 
possession of the robber, and when he returned the item it was 
still enhanced. Therefore, he did not keep any of the enhancement. 
Rabbi Yehuda holds that the enhancement belongs to the one 
who was robbed,” and Rabbi Shimon holds that it belongs to 
the robber. 


NOTES 


Rabbi Yehuda holds that it belongs to the one who was 
robbed — "171 baat 329 ATT a7: Any enhancement in value 
not present in the animal itself, such as offspring, belongs to 
the robber, either because he acquired it by virtue of it having 
been changed, or because of the ordinance instituted for the 
penitent (see Josafot). According to Rav Zevid, Rabbi Yehuda 
maintains that even the enhancement in value that is present 
in the animal itself belongs to the robbery victim, not because 
he holds that despite a change, the changed item remains in its 


place but because this change is not significant enough to cause 
the robber to acquire the animal (Rabbeinu Tam). Others explain 
that by right the enhancement should belong to the robber, but 
Rabbi Yehuda penalizes the robber so that he will not profit from 
the robbery. Unlike the penalty imposed by Rabbi Meir, which 
would require the robber to return the offspring as well, this is a 
partial penalty that requires him to return only any enhancement 
in the animal itself (Tosafot 95a; Rashba). 
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HALAKHA 


A purchaser who is a Torah scholar - 037 abn npib: 

In the case of a field that was stolen and then sold, and 

the purchaser enhanced the value of the field, if he knew 
that the field was stolen at the time of his purchase he 
can claim only the principal from the robber. He can 

claim payment for his expenditures in enhancing the 
value of the field from the owner of the field. The Rema 

writes that some say that he cannot claim payment for 
his expenditures (Tur, citing Rabbeinu Yitzhak and Rosh). 
The Ramah writes that if the robber explicitly accepted 

responsibility to reimburse the purchaser for any expen- 
ditures and performed an act of acquisition to render that 
commitment as binding, the robber must then reimburse 
the purchaser for his expenditures as well (Rambam 

Sefer Nezikin, Hilkhot Gezeila VaAveda 9:7; Shulhan Arukh, 
Hoshen Mishpat 373:1). 


Enhancement that is upon the stolen item -wW naw 
mom 133: If an item was stolen and the owners despaired 
of recovering it, or if it underwent a change while in the 
possession of the robber, any enhancement to its value 
belongs to the robber, be it natural or due to the efforts 
of the robber. If one robbed another of an animal and it 
became pregnant while in his possession, he pays only 
what its value was at the time of the robbery. Ifthe animal 
gave birth, the offspring belong to the robber. If it did 
not yet give birth, the court estimates the amount of the 
increase in value, and the robbery victim pays that sum 
to the robber and takes the animal. This ruling is in accor- 
dance with the opinion of Rabbi Yehuda, as explained by 
Rav Pappa (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
2:6; Shulhan Arukh, Hoshen Mishpat 362:7). 
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NOTES 
It is not in accordance with Rabbi Yehuda nor is it in accor- 
dance with Rabbi Shimon —jiyaw artsy mm atx: Itis 
also not in accordance with the opinion of Rabbi Meir, ‘who 
holds that in a case like this even the offspring is returned 
to the robbery victim (Rashi). 
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Rav Pappa said that the disagreement between Rabbi Yehuda 
and Rabbi Shimon can be explained differently: Everyone agrees 
that the enhancement that is still upon the stolen item belongs 
to the robber, and here they disagree with regard to whether 
the robber can keep one-half, or one-third, or one-fourth of 
the value of the enhancement, and the remainder is kept by the 
owner of the animal. Rabbi Yehuda holds that the enhancement 
that is still upon the stolen item belongs entirely to the robber, 
and Rabbi Shimon holds that the robber takes one-half, or 
one-third, or one-fourth of the value of the enhancement. In 
other words, he is treated as a shepherd or rancher and receives 
the share of the enhancement that local custom dictates be paid 
to that type of laborer. 


The Gemara cites a proof for Rav Zevid’s explanation: We learned 
in the mishna (93b): If one robbed another of a cow, and it 
became pregnant in his possession, and it then gave birth; or 
if one robbed another of a ewe, and it became laden with wool 
in his possession, and he then sheared it, the robber pays 
according to the value of the animal at the time of the robbery. 
The Gemara infers from the mishna: If the cow gave birth, yes, 
he pays the value of the animal at the time of the theft, but if 
the cow did not give birth and is still pregnant, it is returned 
as is. 


Granted, according to the explanation of Rav Zevid, who says 
that according to the opinion of Rabbi Yehuda, enhancement 
that is still upon the stolen item belongs to the one who was 
robbed, in accordance with whose opinion is this mishna? It is 
in accordance with the opinion of Rabbi Yehuda, as the pregnant 
cow is returned as is. But according to the explanation of Rav 
Pappa, who says that everyone agrees that the enhancement 
belongs to the robber, in accordance with whose opinion is 
this mishna? It is not in accordance with the opinion of Rabbi 
Yehuda, nor is it in accordance with the opinion of Rabbi 
Shimon," as the robber does not retain any of the enhanced 
value. 


The Gemara responds: Rav Pappa could have said to you that 
the inference is incorrect: The same is true that even if it did 
not give birth, the robber pays according to the value of the 
animal at the time of the robbery, and the enhanced value 
due to the pregnancy is returned to him. And that which the 
mishna teaches: It then gave birth, cannot serve as the basis 
for an inference pertaining to this discussion. As the tanna 
needs to cite that it gave birth in the first clause of the mishna, 
since in that case he acquires the animal due to the change in 
its condition, therefore he cites that it gave birth in the latter 
clause as well, but it need not have given birth. It cannot be 
inferred from this mishna that an animal that has not given birth 
is returned as is. 


The Gemara notes: It is taught in a baraita in accordance with 
the explanation of Rav Pappa. The baraita states: Rabbi Shimon 
says: The stolen item is viewed as though it had been mone- 
tarily appraised at the time of the theft, for the purpose of 
keeping one-half, or one-third, or one-fourth of the value of 
the enhancement. 


Rav Ashi said: When we were studying in the study hall of Rav 
Kahana, we were asked a question: According to the opinion of 
Rabbi Shimon, who says that the robber takes one-half, or 
one-third, or one-fourth of the value of the enhancement; when 
we remove the robber, taking the stolen animal from him and 
paying him a portion of the enhanced value, do we remove him 
by paying him his share with money? Or, perhaps he takes his 
portion from the meat of the animal. 
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And we resolved the dilemma from that which Rav Nahman 
says that Shmuel says: In three cases, the court appraises the 
enhanced value for the parties involved in enhancing a field, and 
they are paid in money rather than by being given a portion of 
the property, and these are they: A firstborn son who makes pay- 
ment to a regular son." This is a case where two sons, one first- 
born and the other not, inherit a field from their father. Before 
it is divided, they both work and enhance the field. When the 
time comes to divide the field, the firstborn son, who receives a 
double portion, must pay his brother for the enhancement that the 
latter contributed to the former’s portion. This payment is given 
in money rather than land. 


And the second case is that of a creditor who is obligated to a 
purchaser, i.e., a creditor who collects the debt from lands that 
were sold by the debtor. He pays money to the purchaser for the 
enhancements generated by the purchaser but does not pay him 
in land. And the third case is that of a creditor who is obligated to 
orphans," i.e., a creditor who collects land from the orphans of 
his debtor. He must pay them for any enhancements done by the 
orphans after their father’s death. This payment is also given in 
money rather than land. 


The Gemara discusses Shmuel’s statement. Ravina said to Rav 
Ashi: Did Shmuel actually say that a creditor gives the purchaser 
any of the enhanced value at all? But doesn’t Shmuel say: A credi- 
tor collects all of the enhanced value?" Rav Ashi said to him: This 
is not difficult. Here, where Shmuel stated that a creditor does not 
collect the enhanced value, it was with regard to a case where there 
was enhancement that reaches shoulders [shevah hammaggia 
likhtefayim],"“ i.e., the produce that grew due to the improve- 
ments made by the purchaser is fully grown and ripened and can 
now be harvested and carried upon one’s shoulders. But there, 
where Shmuel stated that a creditor does collect the enhanced 
value, it was with regard to a case where there was enhancement 
that does not reach shoulders, i.e., its growth is not complete. 


Ravina said to him: But there were daily incidents of this type, 
and Shmuel would collect from purchasers even enhancement 
that reached shoulders. Rav Ashi said to him: This is not 
difficult. 


HALAKHA 


A firstborn son to a regular son — pws) visa: A firstborn 
son does not receive a double portion of the enhancements 
that were made to the father’s estate after his death. Instead, 
the court appraises the value of the enhancement to his 
additional portion and he pays his brother his share of that 
amount in money (Rambam Sefer Mishpatim, Hilkhot Nahalot 
3:4; Shulhan Arukh, Hoshen Mishpat 278:6). 


A creditor to orphans — nid ain bya: If orphans enhanced 
the value of property they inherited, their father's creditor 
cannot collect the value of any of the enhancement. If, how- 
ever, the properties gained value on their own, the creditor 
can collect even from the additional value. Some say that a 
creditor can collect the value of the enhancement only of 
properties that were set aside as designated repayment. If 
the orphans claim that they made the enhancements to the 
field, the burden of proof is upon them. Some say that if the 
property was not set aside as designated repayment, the 
burden of proof is upon the creditor (Rema, citing Tur). If the 
orphans prove that they enhanced the property, the value 
of the enhancement and their expenses are estimated, and 
they are reimbursed for the lesser of these amounts (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 21:4, 7; Shulhan Arukh, 
Hoshen Mishpat 115:4—6). 


A creditor collects the enhanced value - ny 7313 aìn bya 
naw: If a creditor repossessed properties that had been sold 


by the debtor, and the debtor had written in his promissory 
note that the lien extends to properties that he will purchase 
in the future, he can also take the value of the enhancements 
that were made to the field, whether they came about natu- 
rally or were made by the purchaser. There is, however, a dif- 
ference between these two scenarios: If the field improved 
naturally, the creditor can take the value of all of the improve- 
ments, whereas if the purchaser made the enhancements, the 
creditor can take only half of the value of the enhancements 
that are in excess of the purchaser's expenses. Some (Rema, 
based on Rosh and Maggid Mishne) say that in either case the 
creditor can collect only half of the value of the improvements 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 21:1; Shulhan 
Arukh, Hoshen Mishpat 15:1). 


Enhancement that reaches shoulders — pons) waa naw: 
Any produce that was harvested by the purchaser of a field 
cannot be repossessed by the creditor of the seller. Some say 
that if the debtor set aside the field as designated repayment, 
it can be repossessed. Produce that is still attached to the 
ground, even if it is no longer dependent upon the earth 
for nutrition, e.g., grapes that are ready to be harvested, can 
be collected by the creditor. Some (Shakh, citing Rosh) say 
that produce that is no longer dependent upon the earth for 
nutrition is treated as though it has been harvested (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 21:2; Shulhan Arukh, 
Hoshen Mishpat 15:1). 


NOTES 


A firstborn son who makes payment to a regular son — 
pws) iaa: The Torah states that when sons are dividing an 
inheritance, the firstborn son's portion is double that of the 
other sons (see Deuteronomy 21:17). The Sages taught that this 
privilege extends only to property that was in the possession 
of the father at the time of his death, but not to property that 
entered the possession of the estate at a later date. Therefore, 
if the value of the property increased before it was divided 
among the brothers, the firstborn does not receive a double 
portion of the property as it stands now. His double portion is 
calculated from the value of the property as it was at the time 
of the father's death, and the enhanced value is divided equally 
among the sons. 


And a creditor to orphans — oniny ain bya: If a creditor 
seeks to collect payment for a debt from land inherited by the 
debtor's orphans, he can do so only from the property as it 
stood at the time of the father’s death, not from any subsequent 
enhancements to the property by the orphans. 


Enhancement that reaches shoulders — pansy want naw: 
There are differing explanations of this term. According to Rab- 
beinu Hananel, Rashi, and the Rif, it means that the enhance- 
ment has already reached the point where it can be carried 
upon people's shoulders and removed, i.e., the produce is ripe 
produce even if it has not yet been harvested. Rabbeinu Tam 
and the Rashba explain that it means an enhancement that 
resulted from exertion, as opposed to an enhancement that 
developed naturally. Rav Tzemah Gaon is quoted as saying that 
an enhancement that reaches shoulders refers to a tree that has 
grown as high as one’s shoulders. 


LANGUAGE 

Enhancement that reaches shoulders [shevah hammag- 
gia likhtefayim] - pans waan maw: The text of most of 
the commentaries reads hammaggia likhtefayim, meaning: 

Reaches shoulders. Some offer a variant reading: Hammaggia 
lakatafim, which means: That reaches porters, meaning that the 
enhancement is ready to be given to the porters who carry the 
harvested produce. 
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Daf96 Amuda 


LANGUAGE 
Se‘a [griva] - Yy: This word also appears in Syriac. In Arabic 
it is co >y, jarib. It is the name of a dry measurement called a 
sea by the Sages. 
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This ruling, that Shmuel would collect the enhanced value, is for 
a case where the creditor is owed" by the debtor the amount of 
the value of the land and the enhanced value. That ruling, that 
Shmuel would not collect the value of the enhancement, is for a 
case where the creditor is owed by the debtor only the amount of 
the value of the land. 


Ravina said to him: This works out well according to the one 

who says: If the purchaser of the field has money, he still cannot 

remove the creditor from the land, i.e., the creditor has the right 

to collect the land. This is well. But according to the one who says: 

If the purchaser of the field has money, he can remove the credi- 
tor from the land, i.e., the purchaser can choose to pay him money 
instead, let the purchaser say: If I had money, I would remove 

you from all of the land; now that I do not have sufficient money 
to pay what you are owed, give me at least a se‘a [griva]! of land, 
which is the amount of my enhancement. 


Rav Ashi said to him: With what are we dealing here? We are 
dealing with a case where the debtor set aside this field as desig- 
nated repayment for him, as he said to him: You shall not be 
repaid from anything but this, in which case he clearly has a lien 
on this field and nothing else. 


§ The Gemara continues the discussion of a stolen item that has 
been enhanced. Rava says: If one robbed another of an item and 
enhanced it and sold" it to another, and similarly, if one robbed 
another of an item and enhanced it and then died and bequeathed 
it, he sold that which he enhanced and bequeathed that which 
he enhanced. And the robbery victim, should he wish to recover 
the stolen item, must pay the purchaser or heir for the enhanced 
value. 


Rava raises a dilemma related to the aforementioned halakha: 
What is the halakha if a purchaser enhanced" the stolen item? 
Must the robbery victim pay the purchaser for the enhanced value 
or not? After Rava raised the dilemma, he then resolved it: What 
has the first person sold to the second in any sale? He has sold 
any rights that will come into his possession. Since the robber 
had the rights to the value of his enhancements to the stolen item, 
he sold those rights to the purchaser as well. 


HALAKHA 


This is where he is owed, etc. — ^3) ma PDI NT: If a creditor 
repossessed land from a purchaser, and the valuation of the 
land when it was sold is commensurate with the debt, the 
creditor does not keep any of the value of enhancements 
made to the land. The purchaser can request to be paid for 
the enhancements or to keep a portion of the land equal in 
value to the enhancements. This is the case only if the land had 
not been set aside as designated repayment for the debt. If it 
was set aside as designated repayment, the creditor takes all 
of the land, and he compensates the purchaser for either his 
expenses or the value of the enhancement, whichever amount 
is the lesser of the two (Rambam Sefer Mishpatim, Hilkhot 
Malve VeLoveh 21:6; Shulhan Arukh, Hoshen Mishpat 115:2, and 
in the comment of Rema). 


One robbed and enhanced and sold, etc. - mawm bn 
^3) 3221: If an item was stolen, enhanced, and then sold 
or bequeathed before the robbery victim had despaired of 


retrieving it, the purchaser or heir acquires its enhanced value. 
The purchaser or heir must return the stolen item to the rob- 
bery victim and collect the value of the enhancement from 
him, and he collects the value of the enhancement from the 
robber (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 2:4 and 
Maggid Mishne there; Shulhan Arukh, Hoshen Mishpat 362:4 
and Beur HaGra there). 


A purchaser enhanced — np mawT: If one robbed another 
of a field and sold it, and the purchaser enhanced the field 
before it was returned to the robbery victim, then the pur- 
chaser collects the value of the enhancement from the rob- 
bery victim. This ruling is in accordance with the opinion of 
Rava, who states that a purchaser assumes all of the rights of 
the seller. The Levush rules that in this scenario, the robbery 
victim does not collect the value of the enhancements from 
the robber (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 2:4; 
Shulhan Arukh, Hoshen Mishpat 362:4). 
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Rava raises a dilemma: What is the halakha if a gentile robber 
enhanced"" the value of a stolen item? Rav Aha of Difti said to 
Ravina: Shall we arise and institute an ordinance for the benefit 
of a gentile? Ravina said to him: This question is not necessary 
except where it was the case that a gentile sold it to a Jew. Rava was 
asking if the Jew needs to return the enhanced value. The Gemara 
comments: Ultimately, one who comes to possess an item due to 
purchasing it from a gentile" is like a gentile himself because, as 
stated previously, in any sale the purchaser's rights are identical to 
the seller’s. Since the Sages did not institute ordinances for the 
benefit of gentiles, the Jewish purchaser does not have those rights 
either. 


The Gemara explains: This question is not necessary except where 

it was the case that a Jew robbed another of the item and sold it to 

a gentile, and the gentile enhanced it, and then the gentile went 

back and sold it to another Jew." What is the halakha in this case? 

Do we say: Since it was initially stolen by a Jew and was then 

acquired by a Jew, the Sages did institute an ordinance? Or, per- 
haps since there is the ownership of a gentile intervening, the 

Sages did not institute an ordinance. The Gemara comments: The 

dilemma shall stand unresolved. 


§ The mishna teaches that if one robbed another of wood and 
fashioned it into vessels, he acquired the wood due to the change. 
The Gemara discusses what qualifies as a change. Rav Pappa said: 
With regard to this one who robbed another of a palm tree" and 
cut it down, although he threw it from the land of the robbery 
victim to his own land, he did not acquire it. What is the reason 
for this? The tree was initially called a palm tree, and now, although 
it has been cut down, it is also called a palm tree, so the change to 
the item is not sufficiently significant for the robber to acquire it. 
Moreover, if one robbed another of a palm tree and made it into 
logs, he did not acquire it, since now, in any event, they are called 
palm tree logs. 


By contrast, if one robbed another of logs and fashioned them into 
beams, he has acquired them, since this change is significant. If one 
robbed another of large beams and fashioned them into small 
beams, he did not acquire them, since they are still called beams. 
If he fashioned them into boards, he did acquire them. 


Rava said: This one who robbed another of a palm frond" and 
fashioned it into leaves [hutzei],' i.e., he removed the leaves from 
the spine, has acquired it, since initially it was called a palm frond 
and now it is called leaves. One who robbed another of leaves and 
fashioned them into a broom has acquired them, since initially 
they were called leaves, and now they are called a broom. One who 
robbed another of a broom and fashioned it into a rope has not 
acquired it. What is the reason for this? The reason is that he can 
go back and unravel it, and it will once again be a broom. 


Rav Pappa raises a dilemma: What is the halakha if the central 
twin-leaf became split," i.e., is this considered a change through 
which a stolen lulav would be acquired? The Gemara cites a proof: 
Come and hear that which Rabbi Matun says that Rabbi Yehoshua 
ben Levi says: If the central twin-leaf was removed, the lulav is 
unfit. 


If a gentile enhanced — 43 mawy: The Ra’avad explains that the 
Gemara is discussing a case where the gentile stole an item and 
enhanced it. The Rambam explains the Gemara as referring to a 
case where a Jew stole the item and sold it to a gentile, who then 


enhanced its value. 


NOTES 
What is the halakha if the central twin-leaf became split — 
ya navn apm: Most of the commentaries note that while the 
Gemara's question pertains to the halakhot of acquisition, i.e., does 
a robber acquire a palm frond if the central twin-leaf became split, 
the answer given is based upon the halakhot of lulav. Since the 
splitting of the central twin-leaf is significant with regard to the 
halakhot of lulav, it is significant with regard to the halakhot of 
acquisition as well. 


HALAKHA 


A gentile enhanced — *ia maw: If a robber sold a 
stolen item to a gentile and the gentile enhanced 
its value, when the stolen item is returned to the 
robbery victim, the enhancement is returned as well 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 2:5; 
Shulhan Arukh, Hoshen Mishpat 362:5). 


One who comes to possess an item due to purchas- 
ing it from a gentile — »13 marya xa: One who pos- 
sesses an item due to purchasing it from a gentile has 
the same legal rights to the item as the gentile had. 
For example, one who purchases a promissory note 
from a gentile can collect the debt contained therein, 
even if this note is invalid according to halakha. There 
are, however, some instances in which the Shulhan 
Arukh rules that the purchaser does not have the 
same legal rights to the item as the gentile had. For 
example, one who purchases a house from a gentile 
may not obstruct his Jewish neighbor's windows, 
although the gentile was permitted to do so. The 
Rema rules that even in this case he has the same 
legal rights to the item as the gentile had (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 14:5 and Sefer 
Kinyan, Hilkhot Mekhira 1:17; Shulhan Arukh, Hoshen 
Mishpat 45:17, 149:14-15, 154:18, and in the comment 
of Rema, 194:1). 


A Jew robbed and sold it to a gentile, and the 
gentile enhanced it, and then the gentile went 
back and sold it to a Jew - mhm man bree bn 
Seren may ia TIN a AAW: Ifa Jewish robber 
sold a stolen item to a gentile, who enhanced its 
value and then sold it to a Jew, then the final pur- 
chaser acquires the enhanced value. If the robbery 
victim seizes it, it is not removed from his possession, 
since the halakha in this case remained unresolved 
in the Gemara. According to the opinion of Rabbeinu 
Yitzhak of Dampierre and the Rosh, cited in the Shakh, 
it would be removed from his possession (Rambam 
Sefer Kinyan, Hilkhot Gezeila VaAveda 2:5; Shulhan 
Arukh, Hoshen Mishpat 362:6). 


Robbed another of a palm tree, etc. — xo by 
^D FANN: If one robbed another of a palm tree 
that was attached to the ground by cutting it down, 
he has not acquired it, even if he cut it into pieces. If 
he made it into beams, he has acquired it due to the 
change of its name. If one stole large beams and cut 
them into smaller beams, he has not acquired them. 
If he fashioned them into boards, thereby changing 
their name, he has acquired them (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 2:14; Shulhan Arukh, 
Hoshen Mishpat 362:10). 


Robbed another of a palm frond, etc. - xaos bp 
^3: If one robbed another of a palm frond and 
removed its leaves, he has acquired them due to the 
change. Similarly, if one robbed another of leaves 
and fashioned them into a broom, he has acquired 
them (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
213-14; Shulhan Arukh, Hoshen Mishpat 362:8-9). 


LANGUAGE 


Leaves [hutzei] — »¥17: This word, meaning palm 
leaf, is the plural form of the Aramaic word hutza. 
It is similar to the Hebrew word hutz and the Arabic 


ese, Hus. 
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NOTES 


And fashioned it into a brick - aey may: The 
Rashba explains that in this case the ‘brick was formed 
but not yet baked in a kiln. Had it been baked, the brick 
would not be able to revert to its previous state. The 
early commentaries write that since the robber does 
not acquire the brick but returns it to its owner as is, the 
owner must pay for the enhanced value that a brick has 
relative to earth, either all of the enhanced value or a 
portion, as discussed by the tanna’im. This is because a 
robber does acquire the enhancement that is still pos- 
sessed by the stolen item (Ra’avad; Rid). 


And fashioned coins — 11 a3": Tosafot explain that a 
robber who fashions coins from a bar of silver does not 
acquire the silver, since it has not been changed signifi- 
cantly. By contrast, if he fashions a vessel, he does acquire 
the silver, as that is a significant change. The Rashba dis- 
agrees with this distinction, since coins are significantly 
different from a bar of silver, due to their monetary value. 
In his opinion, the reason the robber does not acquire 
the silver is that coins can be melted and turned back 
into a bar of silver without losing value. Consequently, it 
is nota significant change. Accordingly, the same would 
apply if he fashioned a vessel from the silver. 


LANGUAGE 
Bar of silver [naskha] - x393: The word nasakh is 
the related to the word natakh, from which the word 
matekhet, meaning metal, is derived. It refers to lumps 
of silver of no particular shape. The Sages use this term 
specifically in reference to hunks of precious metals such 
as gold and silver. 


Black [shehimei] — "mw: The literal meaning of this 
word is dark. Over time, due to small quantities of hydro- 
gen sulfide, H-S, a gas in the air, the black compound 
silver sulfide, Ag,S, is formed. This compound constitutes 
the tarnish on silver. At times, people would suspect very 
new-looking coins to be counterfeit, and there were 
those that would artificially blacken their new coins so 
that they would be accepted without hesitation. 
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What, is it not that the same is true for a case where the central 
twin-leaf became split, i.e., that this lulav has been rendered unfit 
to be used for the mitzva, and the robber has acquired the lulav as a 
result of this change? The Gemara answers: No, the case where it 
was removed is different, as the result is that it is lacking, and an 
incomplete lulav is certainly unfit. But if the leaf remains in place, 
albeit split, it does not necessarily render the lulav unfit. The lulav 
has not been changed and therefore the robber does not acquire it. 


There are those who say that the question was resolved as follows: 
Come and hear that which Rabbi Matun says that Rabbi Yehoshua 
ben Levi says: If the central twin-leaf became split," it becomes 
like a lulav whose central twin-leaf was completely removed, and 
itis unfit. If so, learn from his statement that ifthe central twin-leaf 
became split, the robber has acquired the lulav as a result of the 
change. 


§ Rav Pappa said: This one who robbed another of earth" and 
fashioned it into a brick" has not acquired it due to the change. 
What is the reason for this? It is that he can return it and convert 
it back into earth. By contrast, ifhe robbed another ofa brick, and 
by crushing it turned it into earth," he has acquired it due to the 
change. If you say: Perhaps he will return it and fashion it into a 
brick? This is a different brick, and a new entity has arrived, i.e., 
entered into existence, here. 


And Rav Pappa also said: This one who robbed another of a bar 
of silver [naskha]'" and fashioned it into coins" has not acquired 
it due to the change. What is the reason for this? He can return it 
and by melting the coins turn them into a bar of silver. By contrast, 
if he robbed another of coins and fashioned them into a bar of 
silver," he has acquired them due to the change. What do you say 
in response to this, that perhaps he will return and fashion them 
into coins? These are new coins, and a new entity has arrived here. 


Rav Pappa continues: If the stolen coins were black [shehimei],‘i.e., 
old and used, and he made them as new" by cleaning them thor- 
oughly, he has not acquired them. By contrast, if however, they 
were new, and he made them black, he has acquired them. What 
do you say in response to this, that perhaps he will return and make 
them new by cleaning them? Their blackness is already known, 
and therefore the coins have been changed irreversibly. 


HALAKHA 


Ifthe central twin-leaf became split — nina nm: The leaves 
of the /ulav grow as pairs that are connected at their edges. If 
most of the leaves of the /ulav are split at the point of their con- 
nection, the lulav is unfit for use in the performance of the mitzva 
(Tur; Beit Yosef). Some explain that even if the central twin-leaf 
alone is split at the point of its connection all the way down to 
the spine it is unfit, and the custom is to be stringent (Rema, citing 
Terumat HaDeshen). In practice, the custom is that if the majority 
of that leaf is split, the /ulav is considered unfit (Rambam Sefer 
Zemanim, Hilkhot Shofar VeSukka VeLulav 8:4; Shulhan Arukh, Orah 
Hayyim 645:3 and Mishne Berura there). 


Robbed another of earth, etc. - ^3) xy bn: One who robbed 
another of earth and fashioned it into bricks has not acquired it, 
since it can be returned to its prior form (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 2:1; Shulhan Arukh, Hoshen Mishpat 
360:5). 


A brick and turned it into earth - K9% 71431 xm): One who 
robbed another of a brick and ground it into earth has acquired 
it by means of the change, as even if he refashions it into a brick 
itis considered to be a new entity (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 2:12; Shulhan Arukh, Hoshen Mishpat 360:6). 


asp py 


Robbed another of a bar of silver, etc. -= 131 774M 3D) Diy: 
One who robbed another of a piece of silver and fashioned it 
into coins has not acquired the silver, since the coins can be 
melted down and returned to their prior form (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 2:11; Shulhan Arukh, Hoshen 
Mishpat 360:5). 


Robbed another of coins and fashioned them into a bar of 
silver — 8302 71°71 18: One who robbed another of coins and 
melted them down into a piece of silver has acquired them due 
to this change, as even if he refashions them into coins they are 
considered a new entity (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 2:12; Shulhan Arukh, Hoshen Mishpat 360:6). 


Black and he made them new, etc. — AVAIN WP Tay Nw: 
One who robbed another of old coins and polished them until 
they appeared new has not acquired them, since they will take 
on the appearance of old coins again. If he caused new coins to 
appear old, he has acquired them, as even if he causes them to 
appear new again, they will be considered a new entity (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 2:13; Shulhan Arukh, Hoshen 
Mishpat 360:7). 
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Q The mishna teaches: This is the principle: All robbers pay 
according to the value of the stolen item at the time of the 
robbery. The Gemara asks: What is added by the phrase: This is 
the principle? The Gemara replies: It serves to add that which 
Rabbi Ela says: If one stole a lamb" and during the time that it 
was in the thief’s possession it became a ram, or if one stole a calf 
and it became an ox, then a change occurred while the animal 
was in his possession, and he has acquired it due to the change. 
If he then slaughtered or sold the animal, he slaughters his own 
animal and he sells his own animal, and he does not become liable 
to pay the penalty of four or five times the value of the animal. 


The Gemara relates: There was a certain man who robbed another 
ofa pair [padna]' of oxen." He then went and plowed his field with 
them, and sowed seeds with them, and eventually returned them 
to their owner. The robbery victim came before Rav Nahman to 
claim payment from the robber. Rav Nahman said to the robbery 
victim and the robber: Go estimate the amount by which the value 
of the land was enhanced during the time that the pair of oxen 
was in the possession of the robber, and the robber must pay that 
amount. 


Rava said to Rav Nahman: Did the oxen alone enhance the value 
of the land? Did the land not become enhanced in and of itself? 
Perhaps not all of the enhanced value of the land was due to the 
labor performed by the oxen. Rav Nahman said: Did I say that 
they should estimate and give him all of the enhanced value? I said 
only half. Rava said to him: Ultimately, it is a stolen item and is 
returned as it was at the time of the robbery, as we learned in a 
mishna: All robbers pay according to the value of the stolen item 
at the time of the robbery. Why should the robber also pay the 
owner half the value of the enhancement? 


Rav Nahman said to Rava: Didn't I tell you that when I am sitting 
in judgment, do not say anything to me, i.e., do not question or 
comment upon my rulings. An indication that my rulings should 
not be questioned is as our friend Huna has said about me, 
that King Shapur’ and I are brothers with regard to monetary 
laws, i.e., with regard to monetary laws, my opinion is equal to 
that of Shmuel. This man is an experienced robber, and I wish to 
penalize him. Therefore, I compelled him to pay the enhanced 
value, although by right he is not obligated to do so. 


MI S HN A If one robbed another of an animal and it 


aged" while in his possession, consequently 
diminishing its value, or if one robbed another of Canaanite slaves 
and they aged while in his possession, they have been changed. The 
robber therefore pays according to the value of the stolen item 
at the time of the robbery. Rabbi Meir says: With regard to 
Canaanite slaves, he says to" the robbery victim: That which is 
yours is before you. 


King Shapur — x272 3j3W: Shapur was a name of several of 


the Persian kings. This King Shapur is King Shapur I (3901-3932; 
141-172 CE), the second ruler of the Sassanid dynasty and son of 
its founder. King Shapur continued the wars against the Romans 
and conquered extensive territory from them, reaching as far 
as Syria and beyond. In a battle near Odessa, he defeated the 
Roman emperor Valerian, took him into captivity, and kept him 
as a prisoner until the latter's death. He had his captives build 
several cities and dams. His domestic policy reflected tolerance 


toward other religions. 


Likeness of King Shapur | of Persia, on a coin minted during his reign 


————— HALAKHA —————— 
Stole a lamb, etc. - ^3) mp aaa: If one stole a lamb that 
grew into a ram while in his possession, or if one stole 
a calf that grew into an ox while in his possession, he 
has acquired the animal through this change (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 2:14; Shulhan Arukh, 
Hoshen Mishpat 360:10, in the comment of Rema). 


Who robbed another of a pair of oxen, etc. - K313 oot 
"31 mAT iNT: If one robs another of an animal, uti- 
lizes it for work, and then returns it to its owner, although 
he has transgressed a prohibition, he is not obligated to 
pay anything to the owner, provided the animal was not 
weakened and its value was not diminished (see Sma 
and Netivot HaMishpat). If this is a known robber, the 
court penalizes him. It estimates his profits from his use 
of the animal and compels him to give that amount to 
the robbery victim. This penalty can be imposed even 
outside of Eretz Yisrael if imposed by the leading judge 
of the generation or by a court that has been elected by 
the community (Rosh). The Bah and Gra explain that if 
the robber used the animal to plow, he must pay half of 
the enhanced value of the field (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 3:6; Shulhan Arukh, Hoshen Mish- 
pat 363:3). 


Robbed another of an animal and it aged, etc. - bp 
"21 TYPIM MaMa: If one robbed another of an animal tha 
subsequently was weakened irreversibly or aged, or of a 
coin that broke or was invalidated by the government, or 
of produce that all rotted, or of wine that fermented, in al 
of these cases he pays the value of the item at the time 
of the robbery. Some hold that this does not apply in the 
case of a coin that was invalidated by the governmen 
(Rema, citing Rosh). If one robbed another of Canaanite 
slaves who aged, or animals that were weakened but can 
regain their strength, or of coins that were invalidated 
only in some locations, or of produce that part of it rotted, 
or of leavened bread over which Passover then elapsed, 
or of teruma that became impure, or of an ox that was 
disqualified to be sacrificed as an offering, or of an ox 
that was sentenced to be stoned, in all of these cases the 
robber can return the stolen item and say: That which is 
yours is before you. This ruling is in accordance with the 
mishna and the opinion of Rabbi Meir, since Rav ruled 
in accordance with his opinion (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 3:4; Shulhan Arukh, Hoshen Mish- 
pat 363:1). 


——————__ LANGuacE = —_—___ 
Pair [padna] - 278: In Aramaic this means a pair of 
cattle as well as the yoke that is upon them. This is similar 
to the Arabic word (lus, faddan. 


With regard to slaves he says to, etc. — b MİN DYI 
"131: Because, as will be explained, Canaanite slaves have 
the legal status of real estate, then, just as real estate 
cannot be stolen but remains in the possession of its 
robbery victim even if it was changed, so too, Canaanite 
slaves remain in the possession of the robbery victim, 
and if they age they do so in his possession. See 97a for 
a discussion of payment for a slave's labor. 
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NOTES 
And a sin was performed with it — yay ma TTY: If, for 
example, a person engaged in sexual intercourse with this 
animal, or if the animal was worshipped as idolatry, even 
if there are not two witnesses who can testify to this, the 
animal is disqualified for use as an offering. The value of the 
animal has been diminished as a result. 


Or if the animal was disqualified - apa ix: Tosafot 
(98a) note that this is a case where the animal had already 
been consecrated. They therefore rule that only ifthe blem- 
ish developed naturally can the robber say: That which is 
yours is before you. If, however, the robber blemished the 
animal, he must pay the damages. 


Also teaches the mishna in the opposite manner — 
9 KDN 193 PINNA: According to this interpretation, Rav 
himself reversed the attributions in the mishna, so that 
the statement with regard to Canaanite slaves is made by 
the Rabbis, not Rabbi Meir, and, consequently, Rav rules in 
accordance with the majority. 


PERSONALITIES 


Mar Kashisha — Kwp ‘Wa: It appears that Rav Hisda had 
two sons, both of whom were called Mar. In order to dis- 
tinguish between them, one was known as Mar Kashisha, 
i.e., Mar the Elder, and the other as Mar Yenuka, i.e., Mar 
the Younger. According to Rashi, Mar Kashisha was the 
older brother and Mar Yenuka the younger. According to 
Tosafot, Mar Yenuka was the older brother but was known 
as Mar the Younger because he was born when his father, 
Rav Hisda, was young, while his brother was known as Mar 
the Elder because he was born in Rav Hisda’s later years. 
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Ifone robbed another of a coin and it cracked, thereby reducing 
its value; or if one robbed another of produce and it rotted; 
or if one robbed another of wine and it fermented, then he 
pays according to the value of the stolen item at the time of 
the robbery. 


If he robbed another of a coin and it was invalidated by the 
government; or if he robbed another of teruma and it became 
ritually impure; or if he robbed another of leavened bread and 
Passover elapsed over it, and therefore it is prohibited to derive 
benefit from it; or if he robbed another of an animal and a sin 
was performed with it," thereby disqualifying it for use as an 
offering; or if the animal was disqualified" from being sacrificed 
upon the altar for some other reason; or if the animal was going 
out to be stoned because it gored and killed a person at some 
point after the robbery, the robber says to the robbery victim: 
That which is yours is before you. In all of these cases, although 
the value of the stolen item has been diminished or altogether 
lost, since the change is not externally discernible, the robber 
returns the item in its current state. 


G E M ARA With regard to the mishna’s statement 


that one who robbed another of an ani- 
mal that aged pays what its value was at the time of the robbery, 
Rav Pappa says: It is not so that aged means that it actually aged. 
But even if the animal was weakened, which is a less significant 
change, it is still considered changed, and the robber has acquired 
the animal. The Gemara asks: But didn’t we learn in the mishna 
that it aged, indicating that a lesser change, e.g., weakening, is 
not significant? The Gemara responds: Rav Pappa was speaking 
of weakening that is like aging, i.e., the animal became so weak 
that it will not return to its former health. 


Mar Kashisha,” son of Rav Hisda, said to Rav Ashi: This is what 
they say in the name of Rabbi Yohanan: Even if one stole a 
lamb and it became a ram, or a calf and it became an ox, it 
is considered that a change occurred while the animal was in 
the robber’s possession, and he has acquired it due to this 
change. If he then slaughtered or sold the animal, he slaughters 
his own animal and he sells his own animal, and he does not 
become liable to pay the penalty of four or five times the value 
of the animal. Rav Ashi said to him: Didn't I say to you: Do 
not exchange the names of the men in whose name you are 
transmitting words of Torah? That statement was stated in the 
name of Rabbi Ela, not in the name of Rabbi Yohanan. 


§ The mishna teaches that Rabbi Meir says: With regard to 
Canaanite slaves, he says to the robbery victim: That which is 
yours is before you. The Gemara comments: Rav Hanina bar 
Avdimi says that Rav says: The halakha is in accordance with 
the opinion of Rabbi Meir. The Gemara asks: And would Rav 
set aside the opinion of the Rabbis, who are the majority, and 
practice the halakha in accordance with the opinion of Rabbi 
Meir? The Sages say: It is because it is taught in a baraita in 
the opposite manner, i.e., with the opinions reversed, so that 
the Rabbis, rather than Rabbi Meir, hold that with regard to 
slaves the robber says: That which is yours is before you. The 
Gemara asks: And would Ravset aside the mishna and practice 
the halakha in accordance with the statement of the baraita? 
The Gemara responds: Rav also teaches the mishna in the 
opposite manner." 


And what is the reasoning of Rav, who reversed the opinions 
in the mishna in light of the baraita? On the contrary, let 
him reverse the opinions in the baraita in light of the mishna. 
The Sages say in response: Rav also learned the mishna in the 
opposite manner. Rav did not decide to reverse the opinions in 
the mishna. In the text of the mishna that he utilized, the opinions 
were the same as in the baraita. 
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And if you wish, say instead that Rav did in fact decide to reverse the 
opinions in the mishna, based upon the principle: When he does not 
reverse a mishna due to a baraita, it is when there is one mishna that 
he will not reverse in light of one baraita. But he would reverse one 
mishna in light of two baraitot, and in this case there is a second baraita 
in which the opinions are the reverse of those found in the mishna. 


The second baraita is as it is taught in the Tosefta (Bava Metzia 
8:23-24): In the case of one who exchanges a cow for a donkey," and 
in the meantime the cow gave birth; and similarly, in the case of one 
who sells his Canaanite maidservant, and in the meantime she gave 
birth, ifin either of these cases the purchaser and seller have a dispute 
as to when the birth took place, where this one says: She gave birth 
at the time that she was in my possession and therefore the offspring 
is mine, and the other is silent," then the one who stated definitively 
that she gave birth while in his possession has acquired the offspring. 
If this one says: I do not know, and that one says: I do not know, 
then they shall divide the value of the offspring. 


The baraita continues: If this one says: She gave birth while in my 
possession, and that one says: She gave birth while in my possession, 
then the seller must take an oath that she gave birth while in his 
possession, as anyone who is obligated to take an oath that is enumer- 
ated in the Torah" takes an oath and does not pay; this is the state- 
ment of Rabbi Meir. In this case, since the seller initially had posses- 
sion of the animal or the maidservant, he is considered the defendant, 
and therefore it is sufficient for him to take an oath to exempt himself 
from payment and maintain possession of the offspring. 


The baraita continues: And the Rabbis say that one does not take an 
oath" concerning either Canaanite slaves or concerning land. This 
indicates that according to the opinion of the Rabbis, Canaanite slaves 
have the legal status of land, whereas according to the opinion of Rabbi 
Meir, they do not. It follows, then, that in the mishna here as well, it is 
the Rabbis, and not Rabbi Meir, who maintain that, with regard to 
slaves, one says: That which is yours is before you, as one does with 
regard to land. 


The Gemara asks: Ifit is true that the opinion that the mishna attributed 
to Rabbi Meir was attributed by Rav to the Rabbis, then this phrase: 
The halakha is in accordance with the opinion of Rabbi Meir, is 
imprecise. Rav should have said that the halakha is in accordance 
with the opinion of the Rabbis. The Gemara responds: This is what 
Rav is saying: According to the way that you have reversed the opin- 
ions in the mishna, and you taught that Rabbi Meir says that the robber 
says to the robbery victim: That which is yours is before you, then the 
halakha is in accordance with the opinion of Rabbi Meir, despite 
the fact that according to Ray, this is the opinion of the Rabbis. 


HALAKHA 


One who exchanges a cow for a donkey, etc. - 75 syonan 
^3) 52m3: If a cow was exchanged for a donkey or a Canaanite 
maidservant was sold, and the cow or the maidservant gave birth 
but it is unknown in whose possession the mother was when the 
birth took place, then if one party claims that she gave birth while 
in his possession and the other party is silent, the one who stated 


he claim keeps the offspring. 
If both parties claim that 


hey do not know in whose possession 
he mother was when the offspring was born, and the offspring is 


an oath of inducement, mandated by rabbinic law (Rambam Sefer 
Kinyan, Hilkhot Mekhira 2010-1; Shulhan Arukh, Hoshen Mishpat 
223:1-2). 


As anyone who is obligated to take an oath that is enumerated 
in the Torah, etc. — ^3 minag pyawat baw: Anyone obligated by 
Torah law to take an oath does so in order to exempt himself from 
paying a claim that was registered against him. There are instances 
where one would take an oath by rabbinic law in order to remove 
property from one in whose possession it currently stands (Rambam 


not in the possession of either one, some say that the burden of 
proof is upon the purchaser. Others, based upon the Rambam, say 
hat they should divide the value of the offspring. 

If each party claims that the offspring was born when the mother 
was in his possession, the offspring remains in the possession of the 
seller unless the purchaser proves his claim, even if the seller does 
not make his claim with certainty. If the purchaser cannot bring 
proof, the seller must take an oath. In the case of an animal, it is a 
Torah-mandated oath, which he takes while holding a sacred object. 
If his claim is to the offspring of a Canaanite maidservant, he takes 


Sefer Mishpatim, Hilkhot Toen VeNitan 1:4; Shulhan Arukh, Hoshen 
Mishpat 89:1). 


One does not take an oath, etc. — ^3) paws px: There are some 
matters with regard to which, by Torah law, one does not take 
an oath while holding a sacred object. They are matters concern- 
ing land, slaves, documents, and consecrated property. The Sages 
mandated that an oath of inducement be taken in these cases 
(Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 5:1; Shulhan Arukh, 
Hoshen Mishpat 95:1). 
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NOTES 

And the other is silent - pniw mm: Rashi explains 
hat silence is tantamount to an uncertain claim, 
and this ruling follows the principle that when 
here is a definite claim and an uncertain claim, 
he definite claim is superior. Tosafot disagree with 
his interpretation, and explain instead that since 
he was silent and did not even say: | do not know, 
his silence is tantamount to an admission that the 
offspring is not his. 


do not know — Xt x: This is a case where the 
cow or the maidservant was not in the possession 
of either party, and since there is no other way to 
resolve the dispute they must divide the value of 
the offspring. 
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HALAKHA 


One who seizes another's slave, etc. — bw raya ping 
^d ivan: If one seizes another's slave and performs labor 
with him but does not prevent the slave from performing 
the labor he normally performs for his master, he is exempt 
from payment, since people prefer that their slaves not 
be idle. If the slave was prevented from performing the 
labor he normally performs for his master, then the one 
who seized him must pay the slave's owner the amount 
that a worker would be paid to perform the labor that the 
one who seized him had the slave perform (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 3:7; Shulhan Arukh, Hoshen 
Mishpat 363:4). 


PERSONALITIES 


Mari bar Mar - va 32 "ya: A contemporary of Rav Hisda 
and a disciple of Rav Huna and Rav, Mari bar Mar is quoted 
both for his own statements and for those of his teachers. 
Some commentaries suggest that his father is called Mar, or 

aster, because his name was Huna, and Mari’s colleagues, 
he other disciples of Rav Huna, did not want to mention 
heir teacher's name. 


Rav Yosef bar Hama - san 33 41 27: A third-generation 
Babylonian amora, Rav Yosef bar Hama lived in Mehoza 
and may have served as leader of that community. He was 
a student of Rav Sheshet but also had discussions on Torah 
opics and halakha with other Sages, including Rav Zeira. 
Rav Yosef bar Hama’s son was the great amora Rava, who 
was already regarded as one of the leading Sages during his 
ather's lifetime. At times, Rava would comment upon his 
ather’s halakhic rulings or discuss them with him, always 
utilizing the respectful language appropriate for a child 
speaking to a parent, and the father would, on occasion, 
agree with his son. 


NOTES 
One who resides in another's courtyard — tan Ma 77: 
The Gemara explains that this refers to a case where the 
courtyard is not commonly available for rental (21a). Since 
in any event the owners would not have earned any money 
rom its use, they do not suffer a loss when someone lives 
here. 


An inhabited house, etc. — 131 x373 KNB: There is a 
difference between the two explanations: According to 
he first explanation, if a house is inhabited, its residents 
will take care of its upkeep and maintenance. According to 
he second, an abandoned property will be neglected and 
will ultimately fall into disrepair on its own. Essentially, both 
express the same concept: It is beneficial to the owner of a 
property that someone reside there. 


Be undone - Ae: Rashi explains that a slave who does 
not perform labor becomes accustomed to idleness, and 
herefore the owner prefers that his slave perform labor 
or another rather than be idle. Rabbeinu Hananel explains 
hat an idle slave acts as though he were an authority figure, 
and consequently it becomes difficult to induce him to 
perform labor in the future. The Rashba, quoting another 
interpretation of Rabbeinu Hananel, writes that this slave 
is one who becomes physically weakened if he does not 
perform labor. 


Rabba — 131; Based on other versions of the text, this should 
read Rava, who was in fact the son of Rav Yosef bar Hama. 


Dances among the barrels — +03 +3 PPY: The literal 
translation of this phrase is: Dances among the barrels of 
wine. It refers to a jester who entertains guests at a tavern 
in exchange for food and wine. 
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And did Rav actually say that the legal status of a Canaanite slave 
is like that of real estate? But doesn’t Rav Daniel bar Rav Ketina 
say that Rav says: One who seizes another’s Canaanite slave" and 
performs labor with him is exempt from paying the master for 
the labor of the slave? And if it enters your mind to say that, in 
Rav’s opinion, the legal status of a slave is like that of real estate, 
why is he exempt from paying? A slave, like real estate, is always 
in the possession of his owner, wherever he might be. Therefore, 
the one who seized him did not steal the slave, in which case he 
could simply return him. Rather, he made use of a slave belonging 
to another and should be liable to pay for the master’s loss of the 
slave's labor. 


The Gemara answers: With what are we dealing here? We are 
dealing with a case where the one who seized the slave forced 
him to perform labor when it was not during regular working 
hours. Consequently, he did not prevent the slave from performing 
labor for his master. Since the owner did not incur any loss, the 
one who seized the slave is not obligated to pay for the benefit that 
he derived from the slave. This is like that message that Rabbi 
Abba sent to Mari bar Mar:’ Ask Rav Huna concerning one who 
resides in another’s courtyard" without the owner's knowledge: 
Does he need to pay him rent, or does he not need to pay him 
rent? And they sent to him in response: He does not need to 
pay him rent, since the owner of the property did not incur any 
monetary loss. 


The Gemara rejects this comparison: How can these cases be 
compared? Granted, there, in the case of a courtyard, whether 
the reasoning for that halakha is according to the one who says: 
An inhabited house" remains habitable, and it is therefore satis- 
factory for the owner of the property to have someone residing in 
his courtyard, or whether the reasoning is according to the one 
who says that since the verse states: “In the city is left desolation, 
and the gate is smitten unto ruin” (Isaiah 24:12), which indicates 
that a desolate house will fall into ruin but an inhabited house 
will be maintained, either way it is satisfactory for the owner that 
one stay in his courtyard. Consequently, the one who resides there 
need not pay rent. 


But here, in the case of a slave, is it satisfactory for him that his 
slave be weakened by performing labor for another? The Sages 
say: Indeed, it is satisfactory for him that the work habits of 
his slave not be undone." 


The Gemara records a related incident. Members of the house of 
Rav Yosef bar Hama? would, with his approval, seize the slaves 
of people who owed him money, and they would work them 
against the will of the owners. Rabba," son of Rav Yosef bar Hama, 
said to him: What is the reason that the Master does this, i.e., 
seizes and uses these slaves? Rav Yosef bar Hama said to him: As 
Rav Nahman says: A slave is not worth even the bread in his 
stomach. When the slaves work for me and eat in my home, I am 
not causing the owners any monetary loss. Rav Yosef bar Hama’s 
son said to him: I will say that Rav Nahman said this with regard 
to specific slaves, such as his slave Daru, who only dances among 
the wine barrels [kuvei]™ and does not perform any labor. All 
other slaves perform labor, and their labor is worth more than 
their board. 


Daru — 19%: Some say that this name derives from the Greek 
A@posg, Doros. Since this individual lived in Babylonia, it is likely 
an abbreviation of the Persian name Darius. 


LANGUAGE 


Barrels [kuvei] - 313: The origin of this word appears to be 
Semitic, similar to the Arabic 9S, kab, meaning a large goblet 
without handles. It also bears some semblance to the Hebrew 
word kubbaat, meaning a beaker or cup. 
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Rav Yosef bar Hama said to him: I hold in accordance with the 
opinion of Rav Daniel, as Rav Daniel bar Rav Ketina says that 
Rav says: One who seizes another’s slave and performs labor 
with him is exempt from paying the master for the labor of the 
slave. Apparently, it is satisfactory for the master that the work 
habits of his slave not be undone. 


Rabba said to him: This statement of Rav Daniel applies when 
the one who seizes the slave is not owed money by the owner of 
the slave. But since the Master is owed money by" the owner 
of the slave, this has the appearance of interest," as Rav Yosef 
bar Minyumi says that Rav Nahman says: Although the Sages 
said that one who resides in another’s courtyard without his 
knowledge does not need to pay him rent, if one lent money to 
another, and then resided in the courtyard of another, i.e., that 
of his creditor, he needs to pay him rent, to avoid the appearance 
of interest. Rav Yosef bar Hama said to him: I retract my opinion, 
and will no longer seize the slaves of my debtors. 


It was stated: In the case of one who seizes another’s ship" and 
performs labor with it, what payment can the ship’s owner claim? 
Rav says that he may choose: If he wishes, he can take the cost of 
the ship’s rent, and ifhe wishes, he can take the amount by which 
the value of the ship was diminished by being used for this labor, 
whichever amount is larger. And Shmuel says: He can take only 
the amount by which the value of the ship was diminished. 


Rav Pappa said: They do not disagree. They were addressing 
different cases: This, i.e., Rav’s statement, is referring to a ship 
that is commonly available for rental. That, i.e., Shmuel’s state- 
ment, is referring to a ship that is not commonly available for 
rental. And if you wish, say instead: This and that statement are 
both referring to a ship that is commonly available for rental. This, 
Rav’s statement, is referring to a case where the one who seized 
the ship descended, i.e., took possession, with the intention of 
renting the ship. He pays for the rental. That, Shmuel’s statement, 
is referring to a case where the one who seized the ship descended 
with the intention of robbery, to use it without paying. He is 
regarded as a robber and pays only the amount by which its value 
was diminished. 


§ The mishna teaches: If one robbed another of a coin and it 
cracked," he pays the value of the coin at the time of the robbery, 
as he has acquired it due to its change. But if the coin was invali- 
dated, he says: That which is yours is before you. Since this is not 
a significant change, he has not acquired it. The Sages disagree 
with regard to the explanation of this halakha. Rav Huna says: 
When the mishna states that the coin cracked, it means that it 
actually cracked; when it says that the coin was invalidated, it 
means that it was invalidated by the government’ and is therefore 
unfit for use. 


HALAKHA 


NOTES 

The appearance of interest — m3733: It appears that 
the debtor is giving the creditor an additional benefit in 
exchange for the loan: The right to live in his property. 
This has the appearance of interest but is not actual inter- 
est, since there was no stipulation that the creditor be 
permitted to live in this property in exchange for granting 
the loan (Ramah). Josafot note that one should not infer 
from this halakha that it is not permitted for one who 
borrows money to perform any favors for the creditor. 
The prohibition in this case is due to the fact that allowing 
the creditor to live in the debtor's property in a public 
manner creates the impression on others that interest 
has been paid. By contrast, a private favor is permitted. 
Tosafot also note that if the two parties are familiar with 
one another and would habitually perform favors for 
one another, they may continue to do so even if one lent 
money to the other. 


BACKGROUND 

Invalidated by the government, etc. - ^3) mom ambos: 
In talmudic times the government on occasion prohib- 
ited the use of certain coins. Sometimes the motive was 
economic, as when a government would outlaw the use 
of foreign currencies to preserve the value of its own cur- 
rency. Generally, though, the motive was political. Coins 
issued by rebel forces or by a city or province that did so 
illegally would be banned by the central government. 
At other times, such as when large quantities of cop- 
per or lead were mixed with the precious metals or the 
government issued coins of less than standard weight, 
the government's official currency was invalidated, so to 
speak, by the people, who would essentially invalidate 
the coins by refusing to accept them as payment. 


Is owed money by, etc. — ‘131 "3 1713 ppa: One who lends 
money to another may not seize the debtor's slave and have 
him perform labor, even if the slave would not have been per- 
forming any other labor at that time. Similarly, he may not 
dwell in the debtor's courtyard free of charge, nor may he rent 
the courtyard from the debtor at a reduced rate, even if this 
courtyard was not commonly rented. If the creditor did dwell in 
a courtyard that was not commonly rented, he is not obligated 
pay for it, even to fulfill his obligation toward Heaven. The Ram- 
bam holds that in this case the creditor must pay rent to the 
owner of the field, in order to avoid any trace of interest. In any 
event, all agree that if the courtyard was commonly rented, the 
creditor must pay rent (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 6:2; Shulhan Arukh, Yoreh De‘a 166:1). 


One who seizes another's ship — iwanby jnyap Apin: If one 
seized another's ship, and it was not commonly rented, and he 
performed labor with it, then the court estimates the amount 
by which the value of the ship diminished due to this action, 
and the one who seized the ship must pay that amount to its 
owner. If the ship was commonly rented and the one who 
seized it had intended to pay rent, the owner may choose to be 
paid either the rental price or the amount by which the value 
of the ship diminished, since it was seized without permis- 
sion. If one seized the ship with the intention of stealing it or 
of borrowing it without the owner's knowledge, he pays the 
amount by which the value of the ship diminished (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 3:8; Shulhan Arukh, Hoshen 
Mishpat 363:5). 


Robbed another of a coin and it cracked - p7p) yav Dia: 

One who stole a coin that later cracked or was invalidated by 
the government pays its value at the time of the robbery, in 

accordance with the opinion of Rav Yehuda. This is the rul- 
ing of the Rambam, based on the geonim, who held that the 
halakha follows Rav Yehuda in his disputes with Rav Huna. The 
Rema cites the Tur, quoting the Rosh, who says that if the coin 
was invalidated by the government, the robber can say: That 
which is yours is before you. The ruling is in accordance with 

the opinion of Rav Huna, since Rav and Shmuel both ruled in 
accordance with his opinion, and itis also the opinion of Rabba 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:4; Shulhan 
Arukh, Hoshen Mishpat 363:1 and Beur HaGra there). 
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HALAKHA 

Invalidated in this province, etc. — ^3) it 72° ambos: 
If one robbed another of a coin that was then invalidated 
in one province but remains valid in another province, 
the robber can return the coin and say: That which is 
yours is before you. For those who rule in accordance with 
the opinion of Rav Huna, the same applies if the coin is 
not valid in any province (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 3:4; Shulhan Arukh, Hoshen Mishpat 363:1 
and Shakh there). 
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And Rav Yehuda says: A coin invalidated by the government 
is the same as a coin that is cracked, because its complete loss of 
value is a significant change. But what are the circumstances 
of the mishna, in which a coin that was invalidated is not consid- 
ered changed? It is a case where a coin was invalidated by the 
government in this province," and the residents there can no 
longer use it, but the coin still circulates and is in use in another 
province. 


The Gemara clarifies Rav Huna’s opinion. Rav Hisda said to Rav 
Huna: According to your opinion, that you said that the term 
invalidated means that the coin was invalidated by the govern- 
ment, and the mishna rules that in that case the robber can return 
it as is, there is a difficulty. But what of the cases in the mishna of 
one who robbed another of produce and it rotted or one who 
robbed another of wine and it fermented, which are similar to 
a coin that was invalidated by the government, since none of 
these items are fit for use, and the mishna teaches that the robber 
pays according to their value at the time of the robbery because 
they underwent a change? Why would the halakha be different in 
the case ofa coin that was invalidated by the government? 


Rav Huna said to him: There, in the cases of produce and wine, 
its taste and its smell changed. Here, in the case of the coin that 
was invalidated, the coin itself did not change. 


The Gemara clarifies Rav Yehuda’s opinion. Rava said to Rav 
Yehuda: According to your opinion, that you said that a coin 
that was invalidated by the government is the same as one that 
cracked, and the mishna rules that in that case the robber pays 
according to its value at the time of the robbery, there is a difficulty. 
But what of the case in the mishna of one who robbed another of 
teruma and it became impure, which is similar to a coin that 
was invalidated by the government, and the mishna teaches that 
the robber says to the robbery victim: That which is yours is 
before you. 


Rav Yehuda said to him: There, in the case of teruma, the damage 
is not evident, since it is impossible to tell the difference between 
pure and impure items. Here, in the case of the coin, the damage 
is evident, since one can tell by looking at it that it is the type of 
coin that was invalidated. 


§ With regard to a coin that was invalidated, it was stated that 
there was a dispute concerning the question: In the case of one 
who lends money to another on the condition that he repay 
the loan using a particular kind of coin,’ and that coin becomes 
invalidated, Rav says: 


NOTES 


One who lends money to another on the condition that he 
repay the loan using a coin - yavan by ivan nx man: Rab- 
beinu Barukh explains this statement as follows: One lent money 
to another, with the assumption that the loan be repaid in the 
same coin, i.e., the same form of currency. According to Rashi, 
the Gemara is discussing a case where one lent merchandise 
to another with the stipulation that it be repaid with a specific 
coin, and that coin was subsequently invalidated. If money 
was lent, per the explanation of Rabbeinu Barukh, the debtor 
would be able to claim that had he never borrowed the money, 
as the coins would in any event have been invalidated while in 


he possession of the creditor. Therefore, he should not have to 
repay the loan (Meiri). Tosafot discuss this at length and claim 
hat there is no difference between loans of merchandise and 
money, since in either case the creditor expects to be paid in 
currency that is valid at the time of payment. They explain that 
he Gemara is discussing a case where the debtor commits to 
repay the loan specifically with coins and not with merchandise. 
Similarly, the Ra’avad explains that in this case, a contract stated 
hat the loan would be repaid with coins that are in circulation 
(see Penei Yehoshua). 
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The debtor gives him a coin that is in circulation at that time with 
which he repays the loan. And Shmuel says that the debtor can say 
to the creditor:" I am giving you a coin like the one you gave me, 
although you cannot utilize it here. Go spend it in Meishan,™ i.e., 
a distant place where this coin is still in circulation. Rav Nahman 
said: Shmuel’s statement is reasonable when the creditor has a 
way to go to Meishan, i.e., he intends to travel there, and therefore 
the debtor can tell him to spend the coin when he arrives at his 
destination. But if he has no way to go to Meishan, i.e., he does 
not intend to go there, the debtor may not give him these coins. 
Rather, he must give him coins that are in circulation in their current 
location. 


Rava raised an objection to Rav Nahman from a baraita (Tosefta, 
Mavaser Sheni 1:6): One cannot desacralize" second-tithe produce 
by transferring its sanctity onto coins that are not in circulation." 
How so? If one had coins of bar Kokheva [Kozeviyyot],"® coins of 
Jerusalem,’ or coins of earlier kings, all of which are no longer in 
use, one cannot desacralize second-tithe produce by transferring 
its sanctity onto them. Rava infers: But if one had coins of later, i.e., 
current, kings, that are similar to the coins of the earlier kings in 
that they have been invalidated in his location, since they are still 
valid elsewhere, one can desacralize the second-tithe produce by 
transferring its sanctity onto them. The baraita does not make a 
distinction as to whether the owner of the produce intends to travel 
to the location where those coins are in use or not. 


NOTES 
(Deuteronomy 14:25). One of the requirements of redemption is 


In Meishan — wa: The Ra’avad explains that in Meishan all 
coins were accepted, even those that were considered invalid 
by the government. 


One cannot desacralize - Poona px: One who is unable 
to bring his second-tithe produce to Jerusalem to consume 
it there can redeem it, i.e, desacralize it, by exchanging the 
produce for money, which is then brought to Jerusalem and 
used to purchase food. This is as the verse states: “Then you 
shall turn it into money, and bind up the money in your hand, 
and shall go to the place that the Lord your God shall choose” 


that the produce be exchanged for money that is legal tender in 
Jerusalem, and the money must be metal that has been minted 
as a coin, not just a piece of silver (Rashi). 


Coins of bar Kokheva [Kozeviyyot] - natia niyn: Some 
explain that these are coins from a different province, such as 
the city Keziv (Rav Tzemah Gaon). Rashi explains that these are 
coins minted by bar Kokheva, also referred to as ben Koziva. 
Similarly, it is stated in the Jerusalem Talmud that these are coins 
minted during the time of a rebellion. 


BACKGROUND 


HALAKHA 


The debtor can say to the creditor, etc. — 13) b vah bio: If 
one lends to another on the condition that he be repaid with 
a specific currency, and that currency becomes invalidated in 
one province but can still be used in another province, then if 
he creditor intends to travel to that province, the debtor can 
repay him with the currency that was stipulated. If the credi- 
or does not intend to travel there, or if the government is 
restricting use of this currency (Rema, citing Tur), the debtor 
must give the creditor currency that is valid in their current 
ocation. This ruling is in accordance with the opinion of 
Shmuel, as interpreted by Rav Nahman. The halakha follows 
Shmuel’s opinion in cases of monetary law, and this is also 
he conclusion of the Gemara's discussion. The halakha is the 
same with regard to the payment of a marriage contract. 

The Rema writes that this halakha applies if the loan was 
given on condition that the debtor pay it with a specific cur- 
rency. If there was no stipulation, the debtor pays with the 
currency that he borrowed (Tur). The Mordekhai rules that 
if there was a stipulation that the repayment be with a coin 
that is in circulation, the debtor must repay the debt in this 
manner (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
4:12; Shulhan Arukh, Hoshen Mishpat 74:7). 


One cannot desacralize second-tithe produce onto coins 
that are not in circulation - oyy niyan by pnn px 
Dixy: Second-tithe produce can be redeemed only with 
a coin that is in circulation at that time and in that place, 
including the coins of previous kings that are still in circula- 
tion. The Shulhan Arukh notes that perhaps in the present 
day, one need not be particular about this, since in any event 
the coins will not actually be used, but the practical halakha 
is that one should be careful to redeem second tithe with 
a coin that is in circulation (Rambam Sefer Zera’im, Hilkhot 
Mavaser Sheni 4:10; Shulhan Arukh, Yoreh De'a 331138). 


Meishan — 3: The Meishan region was south of the major 
Jewish population centers in Babylonia. It was viewed as a 
place with little Torah, and was populated by people with unfit 
lineage. 


Location of Meishan 


Coins of bar Kokheva [Kozeviyyot] - naia niyn: This refers 
to coins that were minted by bar Kokheva, also referred to as 
ben Koziva, during the time that he ruled in Eretz Yisrael. Since 
these coins were issued by one who was viewed as the leader 
of a rebellion, they were completely banned by the Roman 
government. Consequently, they had the status of coins that 
are not in circulation. 


Two sides of a sela coin minted during the bar Kokheva revolt 


Coins of Jerusalem — ninwan: This refers either to coins 
that were minted in Jerusalem during the period of Jewish 
autonomy during the Second Temple period. They were not 
considered valid currency, either because they had the status 
of the coins of previous kings, or because they were deemed 
invalid for political reasons, as coins that were minted during 
the Great Revolt. 


I% ATV PID: BAVA KAMMA ` PEREK IX:97B 223 


This file may not be reproduced or distributed in any form without express permission from the publisher 


BACKGROUND 

Kingdoms are particular - nivapa naya: There are sev- 
eral reasons that governments are particular with regard to 
foreign currency. Politically, they may not wish to support 
foreign governments or people who are as seen as enemies. 
For economic reasons, they may want to encourage people 
to use domestic currency so that it retains its value relative 
to foreign currencies. 
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Rav Nahman said to him: With what are we dealing here in 
the baraita? We are dealing with a case where the kingdoms are 
not particular with one another." They allow a coin that has 
been invalidated in their province to be taken out of their borders 
and spent in a province where it is valid. Since these coins can 
be given to those planning to travel to the location where it is 
valid, it is considered to be a valid coin even in the location of 
the one desacralizing the second-tithe produce. 


The Gemara asks: But, according to this explanation, when Shmuel 

said that the debtor can repay his debt with invalidated coins only 
if the creditor intends to travel to a location where they are valid, 
he is speaking of a case where the kingdoms are particular’ with 

each other. If so, how can he bring these coins to Meishan without 
the authorities confiscating them? The Gemara responds: Shmuel 

is discussing a case where the creditor can bring them with diffi- 
culty, as in a case where the authorities do not search, but if they 
find any invalid coins they are particular to confiscate them. It is 

therefore possible to bring these coins into the other kingdom. 
Nevertheless, since the authorities are particular, one who does 

not plan to travel there will not be able to exchange these coins 

with anyone in his location. 


The Gemara questions Shmuel’s opinion: Come and hear what 
was taught in a baraita (Tosefta, Ma‘aser Sheni 1:6): One cannot 
desacralize second-tithe produce by transferring its sanctity onto 
money of Eretz Yisrael, i.e., here, when they, the coins and their 
owner, are in Babylonia.’ And one cannot do so onto money of 
Babylonia when they, the coins and their owner, are here in Eretz 
Yisrael. If one uses money of Babylonia and they are in Babylonia, 
one can desacralize the second-tithe produce. In any event, the 
baraita teaches: One cannot desacralize second-tithe produce 
by transferring its sanctity onto money of Eretz Yisrael, here, 
when they are in Babylonia. And this is stated even though 
they will ultimately ascend to there, Eretz Yisrael, as the very 
purpose of transferring the sanctity to the coins is to spend them 
in Jerusalem. 


The Gemara answers: With what are we dealing here? We are 
dealing with a case where the kingdoms are especially particular 
with one another, and it is impossible to transport coins from 
one location to the other. The Gemara asks: If so, if the kingdoms 
are especially particular with one another, then with regard to the 
case in the baraita, in which sanctity is transferred onto money 
of Babylonia and they are in Babylonia, for what are these coins 
fit? In any case they cannot be brought to Jerusalem. The Gemara 
responds: They are fit for purchasing an animal with them in 
Babylonia that will be brought up to Jerusalem. 


NOTES 


Where kingdoms are not particular with one another — 
it by it ninapa naya pewa: The Ralavad explains that the 
kingdom allows currency to be removed from its borders. 
Therefore, it can be used to purchase an animal elsewhere. 
A government might restrict the removal of coins from its 
boundaries to prevent an increase in the price of silver that 
may result from a scarcity of silver for minting new coins. They 
therefore keep and melt down old coins. Josafot, by contrast, 
explain that the government is not particular about the use 
of old, invalid coins, in which case these coins can be used to 
purchase an animal in Jerusalem. 


Money of Eretz Yisrael here, when they are in Babylonia — 
basa mxa bw niyn: The baraitot were formulated in Eretz 
Yisrael and therefore refer to Eretz Yisrael as: Here. Second tithe 
that is located in Babylonia cannot be redeemed with coins 
from Eretz Yisrael, since they are not legal tender in Babylonia. 
Rashi, based on the Gemara on 98a, explains that for the 
purpose of second tithe, the money must be a coin of the 
locale one is in. The Ra'avad explains that second tithe must 
be redeemed with minted coins, not mere pieces of metal, 
and a coin from a different region is regarded as a mere piece 
of metal. 
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With regard to the statement of the baraita, that one cannot 
desacralize second-tithe produce by transferring its sanctity onto 
Babylonian money when in Eretz Yisrael, the Gemara asks: But 
isn’t it taught in a baraita: The Sages instituted that all money 
shall circulate in Jerusalem because of this reason, i.e., so that 
Jews from all locations will be able to use their local currencies? 
Rabbi Zeira said: This is not difficult. Here, the baraita that states 
that all money is valid in Jerusalem is referring to a time when 
the authority of the Jewish people is dominant" over the nations 
of the world and could enforce the rabbinic enactments. There, 
the baraita that states that sanctity may not be transferred onto 
Babylonian money when in Eretz Yisrael, is referring to a time 
when the authority of the nations of the world is dominant 
over them, i.e., the Jews, at which time foreign currency was not 
usable in Jerusalem. 


Having mentioned the coins of Jerusalem, the Gemara notes: The 
Sages taught: What is the coin of ancient Jerusalem?’ The names 
David and Solomon" were inscribed on one side, and Jerusalem 
the Holy City was on the other side. And what is the coin of 
Abraham our forefather? An old man and an old woman," 
representing Abraham and Sarah, were inscribed on one side, 
and a young man and a young woman, representing Isaac and 
Rebecca, were on the other side. 


§ Rava inquired of Rav Hisda: What is the halakha in the case of 
one who lends money to another" on the condition that he repay 
the loan in coin, i.e., with the specific denomination of a currency, 
and the government added to" the size of the coin," so that a 
coin of the same denomination now weighs more? Is the debtor 
obligated to return the newly adjusted coin, or can he repay the debt 
according to the prior weight of the coin that he borrowed? Rav 
Hisda said to him: He gives him the coin that is in circulation at 
the time of the payment. Rava said to him: And is this the halakha 
even if the new coin is as large as a sieve?" Rav Hisda said to him: 
Yes. Rava said to him: And is this the halakha even if it is as large 
as a quarter-kav [tartiya]?' Rav Hisda said to him: Yes. 


Rava challenged: But by increasing the weight of this coin, the 
produce has decreased in price, and since more produce can be 
purchased with this coin, giving it to the creditor as repayment is 
a form of interest. Rav Ashi said: We examine the situation: If 
the produce decreased in price due to the change in the weight of 
the coin, the debt is reduced for the debtor and the creditor is 
repaid with coins that equal the prior value of the loan. 


NOTES 


BACKGROUND 

Coin of ancient Jerusalem, etc. — 15) Dwy bw yav: It 
is generally accepted that coins in their current form, i.e., 
small pieces of metal stamped with an image, were first 
minted in Lydia of Asia Minor, at the end of the First Temple 
period. This has not been fully proven, and pieces of metal 
bearing inscriptions that attest to their weight and purity 
exist from long before that time. The only real difference 
between those and later coins is the presence of an image. 
Nevertheless, the Gemara’s descriptions of ancient coins 
should not be taken literally. They are suggestions as to what 
could have appeared on a coin minted during the reign of 
King David or in the days of Abraham. This approach solves 
some of the halakhic difficulties related to these coins. 


HALAKHA 


One who lends money to another on condition that he 
repay in coin and the government added to the coin - 
vy spin yavan by fan mx mban: If one lends money 
to another on the condition that he repay with a particular 
type of coin, or if a marriage contract stipulates that it will 
be paid with a particular type of coin, and the weight of 
that coin was increased, leading to a reduction, however 
significant, in the price of produce, then the appropriate 
amount is subtracted from the payment. If there was no 
reduction in the value of produce, the debtor pays in the 
currently circulating coin without any subtraction. This 
applies if the value of the coin increased by up to one-fifth. 
If the value increased by more than one-fifth, the full differ- 
ence in value between the former weight of the coin and 
its current weight is subtracted. The same principles apply 
if the value of the coin decreased. If the weight of the coin 
remained the same but its value increased or decreased, the 
debtor pays in the same coin that he was lent (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 4:11; Shulhan Arukh, 
Yoreh De‘a 165:1, Hoshen Mishpat 74:7, and in the comment 
of Rema, and Sma there). 


LANGUAGE 
Quarter-kav — Y7: Apparently from the Greek tpitn, 
trité, meaning one-third. It refers to a large coin that was 
one-third of some larger measurement, or to a coin that 
was larger than most other coins by one-third. 


When the authority of the Jewish people is dominant, etc. - 
^D DPA Sew vw: The straightforward explanation of the 
Gemara is that when the authority of the Jewish people was 
dominant, they could compel the governments of the areas 
surrounding Eretz Yisrael to allow Jews to bring local currency 
to Eretz Yisrael. The Ra’avad offers an alternative explanation: 
When the authority of the Jewish people was dominant, many 
pilgrims came to Jerusalem from outside of Eretz Yisrael, which 
necessitated an ordinance allowing the use of foreign currency 
in Jerusalem. Later, when the authority of the Jewish people 
was not dominant, most of the pilgrims came to Jerusalem 
from within Eretz Yisrael, and this ordinance was no longer 
necessary. 

The Ramah understands the Gemara in the opposite man- 
ner: When the authority of the Jewish people was dominant, 
they would maintain the roads leading to Jerusalem so that 
pilgrims could bring their actual produce to Jerusalem in such 
a manner that it would not spoil along the way. When the 


authority of the Jewish people was not dominant, the roads fell 
into disrepair, and Jews would have to desacralize their produce 
and bring money instead. It then was permitted for all currency 
to circulate in Jerusalem. 


David and Solomon, etc. — 13) mindy “yt: Rashi explains that it 
was their names and not their faces that appeared on the coin, 
since it is prohibited to fashion a human image. 


An old man and an old woman — 3°11 jpt: Tosafot com- 
ment that here too it was the names rather than the images 
that appeared on the coin. It is not necessary to make this 
assumption, though, as Abraham and Sarah lived before the 
Torah was given, and there may not have been a restriction on 
fashioning human images. Tosefot Rabbeinu Peretz explains that 
the young man and woman on the other side of the coin are 
also representative of Abraham and Sarah after they returned 
to their youth (see Genesis 18:12-14). 


One who lends money to another, etc. -= 131 Wan N% man: 
The Ra'avad and Rashi explain that this question is in accor- 
dance with the opinion of Rav: Would Rav maintain that the 
debtor must pay with coins that are currently circulating even 
if it will result in interest being paid? The Rashba notes that this 
question can be asked even according to the opinion of Shmuel, 
in a case where the old coins can no longer be used. 


And the government added to — voy yD IT: In talmudic 
times, the value of a coin was based upon its weight. Occasion- 
ally the government would decide that new coins of a certain 
denomination, e.g., a dinar, would now contain a greater quan- 
tity of precious metal. While the name of the coin remained the 
same, the new coins were more valuable than the old ones. 


As a sieve — %992 93: This is hyperbole. Rabbeinu Barukh writes 
that in some versions this question appears last, since a sieve 
is larger than a quarter-kav. That is the version of the Gemara 
recorded by the Halakhot Gedolot. 
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Perek IX 
Dafo8 Amuda 


LANGUAGE 
Agardamis — DITAN: From the Greek &yopavopos, ago- 
ranomos, meaning: One appointed over the marketplace. 
It may be that the Gemara is using the term to describe 
this individual's role, and it may also be that it was the 
name or nickname of the individual. 


Arab merchant [tayya’a] — xY»: The origin of this word 
appears to be the name of a specific Arab tribe called 
áW], al-tāī. The Arab tribes that resided in the desert 
area between Arabia and Babylonia would come to trade 
even as far as Babylonia. 


Fortress [kastera] - xW: From the Latin castra, mean- 
ing a fortress, a place where soldiers encamp. 


NOTES 


Up to ten to be the equivalent of eight - mwy y 
ayana: Rashi explains that they discovered that the 
weight of ten old coins was equal to that of eight new 
coins, and they paid eight new coins in place of the ten 
old coins that had been stipulated. A similar explanation 
is given by the geonim. 


One who throws another's coin - ivan by yan pyi: 
The Gemara cites four halakhot taught by Rabba that 
appear to have a common denominator, that one who 
causes another to lose money in a way that is not an 
absolute loss is not liable to pay damages. Most of the 
commentaries note that these statements are stated spe- 
cifically according to the opinion of Rabba, who rules that 
here is no liability for damage caused by indirect action. 
However, since the halakha is that there is liability for 
damage caused by indirect action, the halakha does not 
ollow Rabba's opinion in these cases. By contrast, Rashi 
and the Ra’avad hold that two of the cases, that of one 
who throws a coin into the sea, and that of one who slits 
he ear of another's cow, are not cases of indirect action, 
but mere causation, and the halakha is that one is exempt 
rom paying damages brought about by causation. 


HALAKHA 


One who throws another's coin, etc. - bw yap pia 
"931 1AM: One who pushes another's coin and rolls it into 
the sea, or who throws it into the sea, is liable to pay 
damages, since the halakha is that one incurs liability for 
damage caused by indirect action. This ruling is counter 
to the statement of Rabba. Some hold that if he did not 
pick up the coin, and it fell into translucent water, this is 
merely a case of causation, and he is exempt from liability 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 7:11; Shulhan 
Arukh, Hoshen Mishpat 386:1, 386:3, and in the comment 
of Rema, and Shakh there). 


One cannot desacralize onto money that is not in his 
possession — inwa yew niyn by pYoma py: Second 
tithe may be redeemed only with coins that are in the 
possession of the one who seeks to redeem it. Coins that 
fell into a pit from which they can be retrieved can be used 
to redeem second tithe (Rambam Sefer Zera‘im, Hilkhot 
Mavaser Sheni 4:11; Shulhan Arukh, Yoreh De’a 331:113). 


iy) pai xb by xan DAT’) And ifthe produce decreased in price due to the market value, the 
debt is not reduced for him. 


>) beg IKD) pyh naw xp xi) The Gemara challenges: But the value of the coin has been enhanced 
307 92 KOT I Kas 397 yga for the purpose of melting it down into a bar of metal. Since this 
aaa aha ma aao yim Oil now contains a larger quantity of metal, if it were to be melted 
it would be worth more than an earlier coin of the same type, so it 
should be considered interest. Rather, in this case one must act 
in accordance with how Rav Pappa and Rav Huna, son of Rav 
Yehoshua, acted when they performed an action with the dinars 
of Agardamis' the Arab merchant [tayya‘a]:' They considered up 
to ten old coins to be the equivalent of eight" new coins. Since ten 
old coins were equivalent in value to eight new coins, they paid eight 
new coins in exchange for ten old ones. 


DIST ENT INA NIY Tay IWIN 
KANI My TY xy 


ivan bw yava prin sai ax Ú Rabba says: One who throws another's coin" into the Great 
"OK oxy xo m03- bran ob Sea is exempt from liability. What is the reason for this? He can say: 
a haw Mya oN JOR Ma NI The coin is resting before you; if you wish, take it. The Gemara 
comments: And this statement applies only if the coin is in trans- 
bay am me ed bya von lucent water, where the owner of the coin can see the coin, but in 
ong am; ne - a IN KYT 1/52 turbid water, where he cannot see the coin, it does not apply, and 
- pa wpe bax, TIX AIST the one that threw it will be liable to compensate the owner. And 
Tay ya TWI mon ban this statement applies only when he rolled the coin into the sea 
without picking it up, but if he took the coin with his hands and 

threw it into the sea, he has robbed the owner of it, and the robber 

is required to perform the mitzva of returning the coin to its owner. 


niyn by pron PX xI Dna Rava raises an objection to the statement of Rabba from a baraita 
niya b WI TWD ANW PRY (Tosefta, Ma'aser Sheni 1:6): One cannot desacralize second tithe by 
transferring its sanctity onto money that is not in his possession.” 
How so? If he had money in a fortress [kastera], or in the King’s 
Mountain [Har HaMelekh],° or ifhis purse fell into the Great Sea, 
NSA PIT, Wy pyb NV 7131 one may not desacralize second tithe by transferring its sanctity 
ADIT AW AN KINII, JPI onto that money. This indicates that money that fell into the Great 
Kob) ypa Seais considered lost. Rabba said: This is not difficult; it is different 
7 TT with regard to second tithe, since it is necessary that the money be 
found in the hand ofthe one who wishes to desacralize the tithe, as 
the Merciful One states in the Torah: “Then you shall turn it into 
money, and bind up the money in your hand, and shall go to the 
place that the Lord your God shall choose” (Deuteronomy 14:25), 
and if it is in the Great Sea, it is not in his hand, but nevertheless it 

is not considered lost. 


bow ix span 773 1X KWDpI 
vars pnn py - bran o> ipa 


BACKGROUND 
The King’s Mountain — ban ‘it: The term the King's Mountain 
is occasionally used to refer to the entire mountainous region of 
Judea, while it sometimes refers to only the southern portion of 
that region. It is possible that the Hasmonean kings built private 
estates in the southern hills, and as a result the entire region was 
named the King’s Mountain. Elsewhere in rabbinic literature, this 
region is described as a dangerous one, perhaps in the aftermath 
of the bar Kokheva revolt. 


Location of the King's Mountain 
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And Rabba also says: One who effaces the image of another’s coin" 
is exempt from paying damages, even though he caused the coin to 
lose value. What is the reason for this? As he did not do anything, 
the coin remains the same size as before. The Gemara comments: 
And this statement applies only in a case where he struck it with a 
hammer [kurnesa]! and flattened it; but if he filed it with a file 
[shofina]' he must pay the amount of the reduction in value, since 
he caused it to diminish" in size. 


Rava raises an objection to the statement of Rabba from a baraita 
( Tosefta 9:26): If a master struck his slave on his eye and blinded it, 
or on his ear and deafened it, the slave is emancipated by means 
of these injuries. If he struck the slave near his eye and as a result 
he does not see, or near his ear and he does not hear, the slave 
is not emancipated by means of these injuries. The first clause 
indicates that one is liable for damage caused even ifit is not visible 
damage. 


The Gemara responds: Rabba conforms to his standard line of 
reasoning, as Rabba says: One who deafens his father is put to 
death, even though no bruise is visible, because it is impossible for 
deafening to occur without a bruise, as it is certain that a drop of 
blood fell into his ear from the blow, even if it is not visible from 
the outside. Striking someone in the ear in a manner that causes 
deafness results in a significant physical change, while striking a coin 
with a hammer does not detract from the actual size of the coin. 


And Rabba also says: One who slits" the ear of another’s cow" is 
exempt from paying damages, even though this cow is no longer fit 
to be sacrificed as an offering due to the injury. What is the reason 
for this? As the cow was available for many uses until now, so it is 
still available for those uses now, since the one who slit its ear did 
not do anything to damage the cow in a substantial way. And con- 
cerning the fact that it is rendered disqualified from being sacrificed 
as an offering, not all oxen stand near the altar, i.e., most animals 
are not sacrificed as offerings anyway, so it is not considered a loss. 


Rava raises an objection from a baraita: One who performs a task 
with the water of purification," i.e., the water that is mixed with the 
ashes of the red heifer and sprinkled upon one who has become 
impure as part of the purification ritual, or with the red heifer of 
purification, whose ashes are mixed with springwater and sprinkled 
on those who have contracted impurity imparted by a corpse on the 
third and seventh days of their impurity, is exempt according to 
human laws, since he has not caused any discernible damage, but is 
liable according to the laws of Heaven. It may be inferred from here 
that one is exempt from liability according to human laws only ifhe 
performed a task with those items, since the damage that he caused 
is not evident, but in the case of one who slits the ear, where the 
damage is evident, he is indeed liable according to human laws. 


‘The Sages say in response: The same is true that even one who slits 
the ear is exempt according to human laws, and the baraita that 
specified cases where the damage is not evident teaches us this: 
That even one who performs a task with the water of purification or 
the red heifer, where the damage is not evident, is liable according 
to the laws of Heaven. 


And Rabba also says: One who burns another’s promissory note" 
is exempt, as the one who burned it can say to him: I have burned 
only your paper, and he is not held liable for the fact that the creditor 
will no longer be able to prove that he had provided the loan. Rami 
bar Hama objects to this: What are the circumstances? 


Hammer [kurnesa] - xop: Apparently from the Greek File [shofina] 


LANGUAGE 
-= MDI This is similar to the Hebrew word shofin, 


xéapvov, kearnon, meaning a hammer, specifically of the variety which was apparently borrowed from Aramaic. It refers to a type 


used by carpenters and other craftspeople. 


of file used primarily with metal. 


HALAKHA 

One who effaces another's coin - ivan bw yap wa: 
One who effaces the image of another's coin, even if he 
did not diminish the volume of the coin, is liable to pay 
damages, because there is liability for damage caused by 
indirect action, contrary to the opinion of Rabba. Some 
say that this is a case of damage caused by indirect action, 
and he is exempt from liability, unless he diminished 
the volume of the coin (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 7:11; Shulhan Arukh, Hoshen Mishpat 386:1, 
386:3, and in the comment of Rema, and Ketzot HaHoshen 
there). 


One who slits the ear of another's cow — ims pix oyisi 

ivan by: One who slits the ear of another's cow is liable 
to pay damages, since by rendering it unfit for use as an 
offering, he has diminished its value. This ruling is in accor- 
dance with the opinion that there is liability for damage 
caused by indirect action (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 7:11). 


One who performs a task with water of purification, 
etc. — ^D NIXON a max mbiya: One who places a red 
heifer into a stall so that it will suckle from its mother and 
thresh at the same time, and similarly, one who diverts 
his attention from the waters of purification, thereby 
disqualifying them, is exempt according to human laws, 
but is liable according to the laws of Heaven (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 7:5 and Sefer Tahara, 
Hilkhot Para Aduma 1:7 and Maggid Mishne and Mishne 
LaMelekh there). 


One who burns another's promissory note - Tww yw 
ivan by: One who burns another's promissory note is 
liable to pay him the sum of the debt recorded therein, 
since the halakha is that there is liability for damage 
caused by indirect action (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 7:9; Shulhan Arukh, Hoshen Mishpat 386:2). 


NOTES 


He caused it to diminish — men PM: One who files 
another's coin must pay not only for the particles of silver 
that he filed away, but for the entire loss incurred, as the 
owner previously had a coin and now he has only a piece 
of silver. This is considered a full-fledged act of damage 
and not mere causation (see Rashi). 


One who slits, etc. — ^3) Dyis: The mishna (96b) rules 
that if one robbed another of an animal and it naturally 
became disqualified from being sacrificed as an offering, 
it can it be returned as is, indicating that if the robber 
caused its disqualification, he would be liable to pay com- 
pensation. This seems to contradict the ruling of Rabba 
concerning one who slits the ear of another's cow. Tosafot 
and the Rashba explain that Rabba is referring to one 
who slits the ear of a non-sacred cow, while the mishna 
discusses a consecrated cow that became unfit. Since it 
was already consecrated, the robber would be liable if he 
actively caused it to be disqualified from being sacrificed 
as an offering. Rashi, commenting on the mishna on 96b, 
explains that the mishna is also discussing a non-sacred 
cow. He does not accept the inference drawn by the other 
early commentaries that there is a distinction between 
an animal that became unfit on its own and one that is 
rendered unfit as a result of an action. 
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Perek IX 
Dafo8 Amudb 


HALAKHA 


Let it refer to a case where he trusts — iwaxaa Xt: One 
who burns another's promissory note is liable to pay him 
the full value of the debt that was recorded therein. This is in 
accordance with the opinion of Rafram, and contrary to the 
opinion of Rabba, as the halakha is that there is liability for 
damage caused by indirect action. This applies in a case where 
the one who caused the damage admits that the promissory 
note had been ratified and does not dispute the details of the 
debt recorded therein. If, however, he does not trust the owner 
of the promissory note, he pays only the value of the paper, as 
stated by Rava. The Tur rules that if there are witnesses who can 
testify concerning the contents of the promissory note, they 
should testify to this effect before a court, and the judges can 
then write a new promissory note based on their testimony 
(Rambam Sefer Nezikin, Hilkhot Hovel UMazik 7:9; Shulhan Arukh, 
Hoshen Mishpat 386:2). 


If one robbed another of leavened bread before Passover, 
etc. = 3) nD37 pb yan by: The Ramban writes that if one 
robbed another of leavened bread and Passover elapsed over 
it, one who burns it is liable to pay the robber, since by elimi- 
nating the possibility of returning the bread he caused the 
robber to suffer a monetary loss, as the robber must now pay 
the owner the value of the bread at the time of the robbery. 
The Maharshal holds that this matter is the subject of a dispute 
between Rabbi Shimon and the Rabbis, and the halakha is 
generally determined in accordance with the opinion of the 
Rabbis, who ruled in this case that he is exempt. The Shakh 
writes that although according to the Ramban this is a case 
of damage caused by indirect action, for which the one who 
caused the damage should be liable, since this is an uncom- 
mon case, he is exempt from liability (Shulhan Arukh, Hoshen 
Mishpat 386:2 and Shakh there). 


NOTES 


An item that causes financial loss - jian Dya 127: This is 
discussed primarily earlier in this tractate (76a), with regard 
to the question of one who steals a consecrated animal from 
the one who consecrated it. While the latter does not own 
the animal, he bears financial responsibility for its loss, as he 
must replace it if it is subsequently lost. Therefore, according 
to the opinion of Rabbi Shimon, the thief is considered to have 
stolen that person's animal, as he holds that an item whose 
loss causes a person to lose money is considered that person's 
property for the purpose of collecting damages. The Sages 
disagree with the opinion of Rabbi Shimon (Meiri; Rashba). 


The one who rules that there is liability for damage caused 
by indirect action — 13737 N27 PT7 x13: There are at least 
three closely related concepts with regard to the halakhot 
of damages: Causation [geramal], for which one is exempt; 
indirect action [garmi], for which, according to most com- 
mentaries, one is liable; and damaging an item that causes 
financial loss [davar hagorem lemamon]. The Ra’avad explains 
the distinction between them: Causation, for which one is 
exempt, refers to when the damage is caused by something 
else; indirect action refers to when one indirectly causes dam- 
age himself, including by means of his thought or speech; and 
damaging an item that causes financial loss refers to when the 
damage is caused directly to an item whose loss may, although 
not necessarily, cause its owner to incur a financial loss. 


BACKGROUND 

A beam used for crafting a sculpture — xabyd srw: The 
tradition quoted by the commentaries explains that this refers 
to a beam used for crafting sculptures, which, due to the 
demands of the artistry involved, would be of the highest- 
quality wood, without any flaws. A similar description of idol- 
making appears in Isaiah 40:20. Consequently, a debt collected 
in its entirety, without discount or compromise, is likened to a 
beam used for crafting idols. 
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If there are witnesses who know what was written in the prom- 
issory note, they should write a new, proper, promissory note 
for him, and there will not be any loss. And if there are no wit- 
nesses, how do we know what was written in the promissory 
note in order to assess liability? Rava says: Let it refer to a 
case where the one who burned the promissory note trusts" 
the creditor with regard to the details of the promissory note. 
Despite the concession of the one who burned the promissory 
note with regard to the amount of the debt, Rabba holds that 
he is exempt, since the value of the debt is not inherent in the 
actual paper. 


Rav Dimi bar Hanina said: This statement of Rabba is the 
subject of a dispute between Rabbi Shimon and the Rabbis. 
According to the opinion of Rabbi Shimon, who says that an 
item that causes financial loss" is considered to have monetary 
value, the one who burned the promissory note is liable. Accord- 
ing to the opinion of the Rabbis, who say that an item that 
causes financial loss is not considered to have monetary value, 
he is not liable. Rabba holds in accordance with the Rabbis, and 
therefore rules that one who burns a promissory note is exempt 
from liability. 


Rav Huna, son of Rav Yehoshua, objects to this: Say that you 

heard the opinion of Rabbi Shimon, that an item that causes 

financial loss is considered to have monetary value, with regard 

to a case where he damaged an item that has intrinsic monetary 

value, in accordance with the statement of Rabba. As Rabba 

says: If one robbed another of leavened bread before Passover," 

and another came and burned it during the festival of Passover, 
when the leavened bread had already become forbidden, the one 

who burned it is exempt from paying the robber, as all are com- 
manded to destroy the leavened bread, and he therefore per- 
formed a mitzva. Ifhe burned it after Passover, that is the matter 

of dispute between Rabbi Shimon and the Rabbis. 


Rav Huna, son of Rav Yehoshua, explains: According to the 
opinion of Rabbi Shimon, who says that an item that causes 
financial loss is considered to have monetary value, the one who 
burned it is liable, and he must pay the robber. Although it is 
prohibited to derive benefit from leavened bread, the robber 
could have returned it to the victim and been exempt from lia- 
bility. Now that it has been burned, the robber will have to pay 
the monetary value of the leavened bread at the time of the theft. 
According to the opinion of the Rabbis, who say that an item 
that causes financial loss is not considered to have monetary 
value, he is exempt. But with regard to an item such as a promis- 
sory note, which has no intrinsic monetary value, do we say that 
in Rabbi Shimon’s opinion it too is considered to have monetary 
value? 


The Gemara cites a ruling for the case where one burns the prom- 
issory note of another. Ameimar said: The one who rules that 
there is liability for damage caused by indirect action" collects, 
in this case, the value of a proper promissory note, i.e., the 
amount of the debt, from the one who burned the promissory 
note. The one who rules that there is no liability for damage 
caused by indirect action collects, in this case, merely the value 
of the paper. The Gemara relates that there was an incident 
like this one, and Rafram forced Rav Ashi, who had burned a 
document in his youth, to pay damages, and he collected pay- 
ment, in this case, as if he had damaged a beam used for crafting 
a sculpture,’ i.e., he paid him the value of the debt listed in the 
promissory note. 
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§ The mishna teaches that if one robbed another of leavened bread, 
and Passover elapsed over it, and it is therefore prohibited to 
derive benefit from it, the robber says to his victim: That which is 
yours is before you. The Gemara asks: Who is the tanna who 
taught that with regard to items from which benefit is forbidden 
one says: That which is yours is before you? Rav Hisda said: It is 
the opinion of Rabbi Ya’akoy, as it is taught in a baraita (Tosefta 
5:4): If there was an ox that killed a person and is consequently 
liable to be stoned, and before the court sentenced it the owner 
sold the ox, the sale is valid; ifhe consecrated it, the consecration 
is valid; if he slaughtered it, its flesh is permitted; if a bailee 
returned it to its owner, it is returned. 


The baraita continues: By contrast, from when it was sentenced to 
be stoned it is prohibited to derive benefit from it, and ifthe owner 
sold it, the sale is not valid; if he consecrated it, the consecration 
is not valid; if he slaughtered it, its flesh is forbidden; if a bailee 
returned it to its owner, it is not returned, as once it is prohibited 
to derive benefit from it, the ox is worthless. Rabbi Ya'akov says: 
Even after it was sentenced, if a bailee returned it to its owner, it 
is returned. 


Rav Hisda completes his analysis: What, is it not that they dis- 
agree about this issue, that Rabbi Ya’akov holds that with regard 

to items from which benefit is forbidden one can say: That which 

is yours is before you, and the Rabbis hold that with regard to 

items from which benefit is forbidden one cannot say: That 

which is yours is before you? 


Rabba said to him in response: No. It may be that everyone agrees 
that with regard to items from which benefit is forbidden one 
can say: That which is yours is before you, and the ruling of the 
mishna is also in accordance with the opinion of the Rabbis. As if 
so, i.e. if it were true that the dispute in the baraita between the 
Rabbis and Rabbi Ya'akov concerns the general question of return- 
ing an item from which benefit is forbidden, they should disagree 
with regard to the case of leavened bread on Passover and whether 
it can be returned as is, since this is a clear case of an item from 
which benefit is forbidden. Rather, Rabba said: Here, in the 
baraita, they disagree with regard to a different issue: Can an ox 
be sentenced in its absence? 


Rabba explains the dispute: The Rabbis hold that an ox may not 
be sentenced in its absence," and therefore the bailee is liable to 
pay. The reason is that when the ox is returned after its sentencing, 
the owner may say to the bailee: Had you brought the ox to me 
before sentencing, I would have chased it away into the marsh, 
preventing the sentencing from taking place. Now, since you did 
not return it to me before it was given to the court, you have given 
it to one with whom I cannot litigate, as the court was sure to 
sentence it. Therefore you must pay me and not return the ox. And 
Rabbi Ya’akov holds that an ox may be sentenced even in its 
absence, and the claim of the owner of the ox is not accepted. 
The reason is that the bailee may say to the owner in response: 
What did I do to the ox? Ultimately it would have been sentenced 
in its absence and rendered forbidden. 


An ox may not be sentenced in its absence — 127 punia px 
vaa xoy Ww by: According to the Rabbis, since the Torah 
juxtaposes the ox’s punishment with that of its master, it must 
be judged like its master, and people can be judged only in their 


NOTES 


can be judged only in their presence is to enable them to assert 
a claim for themselves that might affect the court's decision. 
Since this does not apply to an ox, there is no requirement that 
it be present for its verdict to be issued (Tosafot). 


presence. Rabbi Ya'akov maintains that the reason that people 
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NOTES 
Here the produce all rotted, etc. - tn DPW [XD 
^3): The Nimmukei Yosef explains that if all the pro- 
duce has rotted, the damage is evident, like wine that 
fermented, but if only part of the produce has rotted 
it is considered normal, and this is considered a case 
where the damage is not evident. 


Or who damaged them - qt ix: Since the builder 
accepted upon himself to demolish the wall, the 
homeowner is completely exempt from responsibility. 
The builder is not even considered a hired laborer, as, if 
he were, he and the homeowner would share respon- 
sibility equally (Rabbeinu Yehonatan of Lunel; Meiri). 


And the wall fell from another side, he is exempt — 
OS NX synban: The Rambam writes that if he struck 
the wall and the “damage resulted from the impact, he 
is liable, since this is like damage caused by shooting 
an arrow. 


BACKGROUND 

A chest [shidda], a box [teiva], or a cabinet [migdal] - 
baa MN Ww: The difference between these terms 
is not clarified by the early commentaries. Based on 
the few sources that do explain their meaning, it 
seems that a teiva was a simple box with a covering 
or a door on top. A shidda contained several drawers. 
A migdal was apparently what is now called a cabinet, 
i.e., a box whose height is usually greater than its width, 
with doors on its front. 
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The Gemara relates an incident: Rav Hisda, who stated that the 
mishna is in accordance with the opinion of Rabbi Ya'akov and not 
the Rabbis, found Rabba bar Shmuel and said to him: Did you 
learn anything with regard to the halakhot of returning stolen items 
from which benefit is forbidden? Rabba bar Shmuel said to him: 
Yes, we learned a baraita: The verse states: “Then it shall be, if he 
has sinned, and is guilty, that he shall restore the item that he robbed” 
(Leviticus 5:23). What is the meaning when the verse states: “That 
he robbed”? It means that the robber must return the same item 
that he robbed. 


The baraita continues: From here the Sages stated that if one robbed 
another ofa coin and it was invalidated, or of produce and it rotted, 
or of wine and it fermented, or of teruma and it became ritually 
impure, or of leavened bread and Passover elapsed over it, or of an 
animal and a sin was performed with it, or of an ox that had not 
been sentenced, he can say to the robbery victim: That which is 
yours is before you. 


The Gemara notes: Who did you hear say that before the ox was 
sentenced it can be returned, but after it was sentenced it cannot? 
It is the Rabbis, who disagree with Rabbi Ya'akov in the baraita; and 
this baraita teaches that if one robbed another of leavened bread and 
Passover elapsed over it, he can say to the robbery victim: That 
which is yours is before you. This disproves the analysis of Rav Hisda, 
as even the Rabbis agree that an item from which benefit is forbidden 
is returned as is. Rav Hisda said to Rabba bar Shmuel: If you find the 
Sages, do not say anything to them, i.e., do not publicize that I erred. 


§ The Gemara discusses the baraita, which states that if one robbed 
another of produce and it rotted," he can say to the robbery victim: 
That which is yours is before you. The Gemara asks: But didn’t we 
learn in the mishna (96b): If one robbed another of produce and it 
rotted, he pays compensation according to the value of the stolen 
item at the time of the robbery? Rav Pappa said: Here, the mishna 
is referring to a case where the stolen produce all rotted," which 
constitutes a significant change. The robber acquires the produce and 
must pay what its value was at the time of the robbery. There, the 
baraita is referring to a case where part of the stolen produce rotted. 
In such a case the robber may return it and say: That which is yours 
is before you. 


MI S H N A If one gave items to craftsmen to fix" and they 


damaged them, the craftsmen are liable to 
pay for the damage. For example, if one gave a chest, a box, or a 
cabinet’ to a carpenter to fix, and he damaged it, he is liable to 
pay. And a builder who committed to demolish a wall" and while 
demolishing it he broke the stones, or who damaged them," is liable 
to pay. If he was demolishing on this side of the wall, and 
the wall fell from another side and caused damage, he is exempt 
from liability. But if a stone fell and caused damage due to the force 
of the blow, he is liable. 


HALAKHA 


Produce and it rotted - 120p) nita: If one robbed another of 
produce and the produce rotted entirely, he pays the owner its 
value at the time of the robbery. If part of the produce rotted, he 
returns it as is, and he says to the robbery victim: That which is 
yours is before you. This is in accordance with the opinion of Rav 
Pappa. The Haggahot Asheri, cited by the Shakh, writes that this 
applies if the produce rotted as the result of aphids, i.e., a common 
garden pest. If it rotted as the result of worms, it is treated as regular 
produce, and the robber may say: That which is yours is before you 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 3:4; Shulhan Arukh, 
Hoshen Mishpat 363:1). 


If one gave items to craftsmen to fix, etc. — wend pared m 
"D1: If a craftsman damaged a vessel he was given to fix, or if a 
craftsman damaged a vessel that he had constructed from raw 
materials belonging to the one that hired him, he is liable to pay 
the full value of a vessel, since a craftsman does not acquire owner- 
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ship rights through the enhancement of the vessel. The Halakhot 
Gedolot, and the Tur, citing the Ri, maintain that a craftsman does 
acquire ownership rights through the enhancement of the ves- 
sel. The Shakh concludes that this is treated as an uncertainty 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 10:4; Shulhan Arukh, 
Hoshen Mishpat 306:2 and Even HaEzer 28:15, and in the comment 
of Rema). 


A builder who committed to demolish a wall — voy baw MIST 
bpian ny sind): If a builder hired to demolish a wall broke the 
stones or caused damage, he is liable to pay for the damage. If he 
was demolishing the wall on one side and a stone came out of the 
wall and fell onto the other side, he is exempt from liability. If it fell 
directly as a result of his striking the wall, he is liable (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 6:1; Shulhan Arukh, Hoshen Mishpat 
306:2, and in the comment of Rema; and 384:3). 
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GEMARA The mishna teaches that if one gave a car- 


penter a chest, a box, ora cabinet to fix, and 
he damaged it, the carpenter is liable to pay for the damage. Rav Asi 
says: The Sages taught that a carpenter is liable to pay damages only 
in a case where one gave the carpenter a chest, a box, or a cabinet 
to drive a nail into them, i.e., he gave the carpenter complete vessels 
to repair, and he drove the nail into them and broke them. But if 
one gave wood to a carpenter to build a chest, a box, or a cabinet, 
and he built a chest, a box, or a cabinet from the wood, and before 
giving it to the owner the carpenter broke them, he is exempt from 
paying for the damage caused to these vessels, and must pay only 
for the damage caused to the wood. 


What is the reason for this? It is because a craftsman acquires 
ownership rights through the enhancement of the vessel." The 
craftsman is considered to have acquired the vessel through his work, 
which enhances its value, and it remains in his possession until he 
returns it to the owners. Consequently, if he damages the vessel in 
any way, he is damaging his own item, and must return only the 
value of the raw materials to the owners. 


The Gemara attempts to contradict Rav Asi’s statement: We learned 
in the mishna that if one gave items to craftsmen to fix and they 
damaged them, they are liable to pay for the damage. What, is it 
not referring to a case where he gave them wood, and they never- 
theless pay the owner the value of a vessel? The Gemara responds: 
No, it is referring to a case where he gave them a chest, a box, ora 
cabinet to repair. 


The Gemara asks: But from the fact that the latter clause of the 
mishna teaches about a chest, a box, or a cabinet, it may be 
inferred that the first clause of the mishna is referring to wood. The 
Sages say in response: The latter clause is explaining the first clause. 
After stating that the craftsmen are liable to pay damages, the mishna 
explains: In what case is it so that if one gave items to craftsmen to 
fix, and they damaged them, they are liable to pay? It is with regard 
to a case where one gave a carpenter a chest, a box, ora cabinet. 


The Gemara notes: And so too, it is reasonable to say that the latter 
clause of the mishna teaches in what case the first clause deems 
them liable, as, if it enters your mind to think that the first clause 
is referring to a case where he gave wood, one could ask: Now that 
the mishna told us that if one gave wood, the craftsman is liable 
to pay the value of a vessel, and we do not say that a craftsman 
acquires ownership rights through the enhancement of vessels, is 
it necessary to tell us that if one gave a chest, a box, or a cabinet, 
the craftsman is liable to pay damages? 


The Gemara dismisses this proof: If it is due to that reason, i.e., if 
that is the manner in which the explanation of the mishna is refuted, 
there is no conclusive argument, because that claim can be refuted 
by saying that the tanna taught the latter clause to shed light on 
the first clause, so that you would not say that the first clause is 
referring to a case where one gave the carpenter a chest, a box, or 
a cabinet, but had he given wood, the carpenter would not be liable. 
Therefore, the mishna teaches the case of one who gave a carpenter 
a chest, a box, or a cabinet in the latter clause, and it follows by 
inference that the first clause discusses one who gave the carpenter 
wood, and even so the carpenter is liable to pay damages. It is 
therefore impossible to prove Rav Asi’s statement from the mishna. 


The Gemara suggests: Let us say that a mishna (100b) supports the 
opinion of Rav Asi: With regard to one who gives wool to a dyer 


NOTES 


A craftsman acquires ownership rights through enhance- 
ment of the vessel - 13 nawa mip pax: Some explain this to 
mean that a craftsman acquires a share of the enhanced value 
of the vessel (see Rashba). Others (Rabbeinu Barukh) explain it 
to mean that a craftsman acquires ownership of the vessel by 


enhancing it. The Rid writes that this principle means only that 
the craftsman does not bear responsibility for the enhanced 
value if the vessel is damaged. It does not mean that he owns 
any share of the actual product. Later commentaries (see Ketzot 
HaHoshen and Netivot HaMishpat) explain that the ownership 
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rights of a craftsman are similar to the rights that a creditor 
has to collateral, i.e., he has certain rights but does not fully 
own the item. 
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Perek IX 
Dafog Amuda 


BACKGROUND 


It was burned in the cauldron — 79 impi: In its broader 
sense, this means that the wool was ruined because of condi- 
tions in the cauldron, e.g., the presence of other substances. 
In its narrower sense, it means that the water of the cauldron 
was so hot that it burned the dye and adversely affected 
its color. 


HALAKHA 


One who gives his garment to a craftsman, etc. - mian 
^D yaixd imbu: One who gives his garment to a craftsman 
for repairs on a contractual basis does not violate the pro- 
hibition against delaying the payment of wages as long 
as the garment remains in the possession of the craftsman, 
even if the latter had informed the owner that the task was 
complete. If the owner was given his garment, even in the 
middle of the day, he violates the prohibition against delay- 
ing the payment of wages once the sun sets, since with 
regard to that prohibition contractors have the same status 
as hired laborers (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
11:3; Shulhan Arukh, Hoshen Mishpat 339:6). 
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and it was burned in the cauldron’ in which it was dyed, the dyer 
gives the owner the value of his wool. The Gemara infers: The 
value of his wool, yes, the dyer must pay that amount, but the 
value of the wool and its enhanced value, no, he need not pay. 
The Gemara suggests: Is this not referring to a case where the 
wool was burned after falling into the cauldron and the dye had 
taken hold, so that there is enhanced value, and one can learn 
from the mishna that a craftsman acquires ownership rights 
through the enhancement of the vessel, and therefore the dyer 
need not pay the enhanced value? 


Shmuel said: This is not a proof. With what are we dealing 
here? We are dealing with a case where the wool was burned 
at the moment of falling into the cauldron, before the dye had 
taken hold, so that there is no enhancement. The Gemara asks: 
But according to this opinion, what would the halakha be if it 
was burned after falling into the cauldron, when the dye had 
taken hold? Would the dyer give the owner the value of his 
wool and its enhancement? Shall we say that Shmuel does not 
accept the statement of Rav Asi, and holds that a craftsman 
does not acquire ownership rights through the enhancement of 
the vessel? 


The Gemara rejects this statement. Shmuel could have said to 
you: With what are we dealing here in the mishna? We are deal- 
ing with a case where the wool and herbs used in the dye both 
belong to the homeowner, and the dyer is taking only the pay- 
ment of his hand, i.e., the wages for his labor, and nothing else. In 
this case, the craftsman does not acquire ownership rights through 
the enhancement of the vessel, but in a case where the craftsman 
provides the materials, he does acquire such rights. 


The Gemara asks: If so, i.e., if the homeowner's herbs were also 
ruined by the dyer, the mishna should have said that the dyer 
gives the owner the value of his wool and herbs, not just the 
value of his wool. Rather, Shmuel is merely dismissing the 
Gemara’s proof with regard to the statement of Rav Asi that a 
craftsman acquires a vessel through its enhancement, by saying 
that the mishna could be understood otherwise. He does not, 
however, state his own opinion on this matter. 


The Gemara offers another suggestion: Come and hear a proof 
from a baraita: With regard to one who gave his garment to a 
craftsman," and the craftsman concluded the work and notified 
the owner that the work was complete, even if the owner delays 
paying the craftsman from now until ten days henceforth, he 
does not violate, for this delay, the prohibition of: “You shall not 
oppress your neighbor, nor rob him; the wages of a hired worker 
shall not abide with you all night until the morning” (Leviticus 
19:13). If the craftsman gave the garment to him at midday, then 
once the sun has set and the owner has not paid him, the owner 
does violate, for this delay, the prohibition against delaying 
the payment of wages. 


The Gemara concludes: And if it enters your mind to say that a 
craftsman acquires ownership rights through the enhancement 
of the vessel, why does the owner violate the prohibition against 
delaying the payment of wages? It is as if the craftsman acquired 
the garment, and the payment is considered to be a purchase of 
the garment by the owner, rather than a wage. 


The Gemara responds: Rav Mari, son of Rav Kahana, said: The 
baraita is stating the halakha with regard to the laundering of a 
thick garment, where there is no enhancement of the garment. 
Therefore, the craftsman does not acquire it. 
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The Gemara asks: Ultimately, to what end did the owner of the 
garment give it to the craftsman? He gave it to him in order to 
soften it. Once he has softened it, that is its enhancement, and 
the craftsman has therefore acquired it. The Gemara responds: No; 
itis necessary to teach this halakha in a case where the owner hired 
the craftsman for treading,’ i.e., to forcefully tread on the garment 
in water until it softens, with the owner paying the craftsman a 
ma'a? coin for each tread. The difference is that this is considered 
hired labor, where the craftsman is paid based on the amount of 
times he performed an action, and not contractual labor, where he 
is paid based on the outcome, in this case, a softened garment. 


The Gemara comments: And with regard to what entered our 
minds initially, that the owner did not hire the worker for treading 
but rather he hired him like a craftsman based on the assumption 
that the garment would be returned laundered, this supports the 
opinion of Rav Sheshet. As they asked Rav Sheshet: If one hires 
a contractor, who is not paid an hourly wage but is paid upon the 
completion of his task, and the one who hired him does not pay 
him on the day that he completes the work, does he violate, for this 
delay, the prohibition against delaying the payment of wages, or 
does he not violate the prohibition? And Rav Sheshet said to 
them: He does violate the prohibition. 


The Gemara asks: Shall we say based on this statement that Rav 
Sheshet disagrees with the statement of Rav Asi, who holds that 
a craftsman acquires ownership rights through the enhancement of 
the vessel, and his payment is not considered to be a wage? Shmuel 
bar Aha said: Rav Sheshet is discussing a specific type of contractor, 
and he stated his ruling with regard to an agent tasked with the 
delivery of a letter, in which case, since the contractor's only task 
is to deliver the letter, there is no enhancement through which 
he might acquire ownership rights. Consequently the prohibition 
against delaying the payment of wages applies. 


The Gemara suggests: Let us say that the statement of Rav Asi, that 
a craftsman acquires ownership rights through the enhancement of 
the vessel, is the subject of a dispute between tanna’im. As it is 
taught in a baraita: Ifa woman gave gold to a goldsmith, instructing 
him: Fashion bracelets, earrings, or rings for me," and I will be 
betrothed to you as payment for your work, then once he has 
fashioned them she is betrothed; this is the statement of Rabbi 
Meir. And the Rabbis say: She is not betrothed until money 
enters her possession. 


The Gemara asks: What is this money mentioned by the Rabbis? 
If we say it means that very money, i.e., the rings she ordered, then 
by inference Rabbi Meir holds that even that very money is not 
required in order for the betrothal to take effect. But with what does 
he betroth her? He has given her nothing but the jewelry. Rather, 
it is obvious. To what money are the Rabbis referring? They must 
be referring to when he betroths her via other money, i.e., the pay- 
ment she owes him for his service. According to the opinion of the 
Rabbis, in order for the betrothal to take effect he must give her 
additional money, while according to Rabbi Meir the betrothal 
takes effect when he gives her the jewelry. 


HALAKHA 


Fashion bracelets...for me, etc. - ^3) Ow % mwy: If aman 
betroths a woman with the payment of labor that he will per- 
form for her, and he performed the labor, the betrothal does 
not take effect unless he gives her an item worth one peruta, 
since a craftsman does not acquire ownership rights through 
the enhancement of the vessel (Gra). Based on the opinion 
that a craftsman does acquire ownership rights through the 
enhancement of the vessel, some say that if he is a contractor, 


the betrothal is valid (Rema, citing Tur and Rabbeinu Yitzhak of 
Dampierre). Others say that if the vessel is still in his possession, 
and he betroths her with his wages, it is as though he has 
betrothed her with a collateral-based loan, and the betrothal is 
valid (Rema, citing Rabbeinu Yeruham). The later commentaries 
indicate that this applies only in a case where the collateral is 
specifically taken for the purpose of the loan (Rambam Sefer 
Nashim, Hilkhot Ishut 5:20; Shulhan Arukh, Even HaEzer 28:15). 


BACKGROUND 

Treading — *wwra: After launderers would soak a garment 
in water, they would step on it repeatedly to soften the fab- 
ric and to remove any dirt that adhered to it or was stuck 
between its fibers. The Gemara here discusses a case where 
the launderer was a contractor who was hired not for clean- 
ing a garment, but for the task of stepping on the garment 
a specific number of times. 


Roman fresco depicting adults and children treading on laundry in tubs 


Ma'a - myn: The maa is a small silver coin generally identified, 
both in weight and significance, with the gera, the smallest 
denomination of currency mentioned in the Torah. Originally, 
the biblical sacred shekel, equal in worth to the mishnaic sela, 
was worth twenty ma'a, but the sela was later increased by 
20 percent to twenty-four maʻa. The mishnaic shekel, half of 
a biblical shekel, was worth twelve ma'a. 
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HALAKHA 
The obligation to pay a wage, etc. - mvv mw 
"131: A laborer is entitled to wages from the time that he 
commences his work, and he becomes entitled progres- 
sively to additional payment as he completes the work 
(Rambam Sefer Nashim, Hilkhot Ishut 5:20). 


One who betroths a woman with a loan — wpa 
mbna: If a man lent money to a woman, even with a 
promissory note, and betroths her with this loan, the 
betrothal is not valid, even if the money is still in her 
possession and has not yet been spent. The same is true 
if she owes him wages for labor that he performed for 
her, even if he betrothed her at the moment that she 
was to pay him. This is in accordance with the ruling of 
the Gemara (Rambam Sefer Nashim, Hilkhot Ishut 5:13; 
Shulhan Arukh, Even HaEzer 28:7). 


Perek IX 
Dafog Amudb 
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The Gemara prefaces its explanation of the connection to the issue 
at hand by delineating two assumptions: And those who say that 
Rabbi Meir and the Rabbis are engaging in a dispute with regard 
to the issue of a craftsman acquiring ownership rights through 
the enhancement of a vessel assumed that everyone agrees that 
the obligation to pay a wage" is incurred continuously from the 
beginning of the period he was hired to its end, i.e., the obligation 
to pay for a service begins when the hired party commences work, 
and the sum owed increases as he proceeds. The fact that he is not 
paid from the time he commences work establishes the wages as 
a debt. Consequently, the wages now have the status of a loan. And 
they also assumed that everyone agrees that with regard to one 
who betroths a woman with a loan" that she is not betrothed. 
She therefore cannot be betrothed to him by not having to pay 
the wages for his work. 


Based on these assumptions, the Gemara asks: What, is it not that 
they disagree with regard to whether a craftsman acquires own- 
ership rights through the enhancement of the vessel? As Rabbi 
Meir holds that a craftsman acquires ownership rights through 
the enhancement of the vessel, and since he owns the enhanced 
value of the vessel, when he gives the jewelry to her he is giving her 
something valuable of his own, and she is betrothed. And the 
Rabbis hold that a craftsman does not acquire ownership rights 
through the enhancement of the vessel, and since a craftsman, in 
this case, the goldsmith, does not own the jewelry, he cannot 
betroth a woman with it. 


The Gemara rejects this explanation of the dispute: No, it is pos- 
sible that everyone agrees that a craftsman does not acquire 
ownership rights through the enhancement of the vessel, but 
here they disagree with regard to the issue of whether the obliga- 
tion to pay a wage is incurred continuously from the beginning 
of the period he was hired to its end. 


Rabbi Meir holds that the obligation to pay a wage is incurred 
only at the end of the period for which he was hired, i.e., the owner 
is obligated to pay only when the work is complete, and therefore 
the goldsmith’s wages do not have the status ofa loan, but ofa sum 
of money that she becomes obligated to give him at that time. If 
he gives her the jewelry without asking for that money, it is as 
though he gave the money from his wages to her, and she may be 
betrothed with it. And the Rabbis hold that the obligation to pay 
a wage is incurred continuously from the beginning of the period 
he was hired to its end, and therefore his wages have the status of 
a loan, and she cannot be betrothed with them and must be given 
additional money. 


And if you wish, say instead that everyone agrees that the obliga- 
tion to pay a wage is incurred continuously from the beginning 
of the period he was hired to its end, and here they disagree 
with regard to one who betroths a woman with a loan. As Rabbi 
Meir holds that with regard to one who betroths a woman with 
aloan, she is betrothed. And the Rabbis hold that with regard to 
one who betroths a woman with a loan, she is not betrothed. 


Rava said another interpretation: Everyone agrees that the obliga- 
tion to pay a wage is incurred continuously from the beginning 
of the period a craftsman is hired to its end; and everyone agrees 
that with regard to one who betroths a woman with a loan, she 
is not betrothed; and everyone agrees that a craftsman does 
not acquire ownership rights through the enhancement of the 
vessel. 
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But with what are we dealing here? We are dealing with a case 
where he added a jewel [nofekh]® of his own for her. Rabbi 
Meir holds that if a man betroths a woman with a loan and 
one peruta," her mind is focused on the peruta. Therefore, in 
this case the jewel serves as the betrothal money. And the Rabbis 
hold that if a man betroths a woman with a loan and one peruta 
her mind is focused on the loan, so the loan serves as the 
betrothal money, and if one betroths a woman with a loan, she 
is not betrothed. 


And Rabbi Meir and the Rabbis disagree in the dispute between 
these tanna’im. As it is taught in the Tosefta (Kiddushin 3:4): 
If one says to a woman: Be betrothed to me with the payment 
for which I have worked for you, she is not betrothed, as the 
payment is a loan, since she already owes him this money. But if 
he says: Be betrothed to me with the payment for which I will 
work for you, she is betrothed, as from the moment he is enti- 
tled to the money, he gives it to her for her betrothal. Rabbi 
Natan says: Ifhe says: Be betrothed to me with the payment for 
which I will work for you, she is not betrothed, as Rabbi Natan 
holds that the obligation to pay a wage is incurred continuously 
from the beginning of the period he was hired to its end, which 
means that upon the completion of the labor it is a loan, and all 
the more so if he says: Be betrothed to me with the payment 
for which I have worked for you. 


The baraita cites a third opinion: And Rabbi Yehuda HaNasi 
says: Actually they said that the halakha is that regardless of 
whether he said: With the payment for which I have worked" 
for you, or whether he said: With the payment for which I will 
work for you, she is not betrothed. But if he added a jewel of 
his own for her, she is betrothed. 


The Gemara clarifies the dispute: What difference is there 
between the first tanna and Rabbi Natan? The difference 
between them is with regard to a wage: Is the obligation incurred 
continuously or only upon the completion of the work? The 
difference between Rabbi Natan and Rabbi Yehuda HaNasi 
is the issue of a loan and one peruta. Rabbi Natan holds that if 
a man betroths a woman with a loan and one peruta her mind 
is focused on the loan, and in this case his jewel is disregarded; 
and Rabbi Yehuda HaNasi holds that her mind is focused on 
the peruta, in this case the jewel, and she is betrothed with the 
jewel. 


§ The Gemara now returns to the topic of a craftsman who 
damages the item with which he is working. Shmuel says: An 
expert butcher who damaged an animal by slaughtering it 
incorrectly, thereby rendering it non-kosher, is liable to pay 
the owner of the animal for the damage. Why? He is one who 
causes damage; he is negligent; he is like one who is told by 
the animal’s owner to slaughter it from here, i.e., the area of the 
throat where ritual slaughter is performed, and he slaughtered 
it from there, i.e., a different area of the throat, in violation of 
the owner’s wishes. 


The Gemara asks: Why must he say both that the butcher is one 
who causes damage and that he is negligent? The Gemara 
explains: If Shmuel had said only that he is one who causes 
damage, I would say that this statement applies only in a case 
where the butcher slaughtered the animal for pay, in which case, 
due to the extra responsibility that he bears, he is considered to 
be one who caused damage and is liable to pay even in a case 
where the damage was unintentional; but in a case where he 
does the work for free, I would say no, he is exempt from liability 
in a case where the damage was unintentional. Shmuel therefore 
teaches us that the butcher is negligent, and one who works 
without pay is analogous to an unpaid bailee, who is liable to pay 
for damage caused by negligence. 


BACKGROUND 


Jewel [nofekh] — 1953: This refers to one of the stones in 
the breastplate of the High Priest (see Exodus 28:18), and 
like most of those stones, its precise identity is unknown. 
Rav Se’adya Gaon writes that it is a black precious stone. 
Others maintain that it refers to turquoise, a semiprecious, 
blue-green stone. Contextually, it can be understood that 
the nofekh is a semiprecious stone. A small one is not very 
valuable, and serves primarily as an addition to jewelry. 


HALAKHA 


A loan and one peruta - TYND mbn: If a man who lent 
money to a woman gave her one peruta and said: You 
are hereby betrothed with the loan and this peruta, she 
is betrothed (Rambam Sefer Nashim, Hilkhot Ishut 5:16; 
Shulhan Arukh, Even HaEzer 28:14). 


Whether he said, with the payment for which | have 
worked - *xwyw rawa pa: If a man betroths a woman 
in exchange for labor that he performs for her, she is not 
betrothed unless he adds one peruta of his own, whether 
he already completed the labor or will complete it in the 
future (Rambam Sefer Nashim, Hilkhot Ishut 5:20; Shulhan 
Arukh, Even HaEzer 28:15). 
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HALAKHA 

One who gives an animal to a butcher - nav maga pi: 
If an animal is given to a butcher who slaughters it improp- 
erly so that it becomes non-kosher; and similarly, if wheat is 
brought to a miller who does not soak it and consequently 
it becomes bran; and similarly, if flour is brought to a baker 
who underbakes it, in all these cases, if the craftsman is 
performing paid labor, he is liable to pay for the item in its 
entirety. If the labor is performed for free, then an expert 
butcher is exempt, while a non-expert one is liable. This is in 
accordance with the opinion of Rabbi Yohanan, as explained 
by the Gemara (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
10:5; Shulhan Arukh, Hoshen Mishpat 306:4). 
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Rav Hama bar Gurya raised an objection to Shmuel from the 
Tosefta (10:10): With regard to one who gives an animal to a 
butcher," and the butcher killed it in a way that rendered it an 
animal carcass, if the butcher is an expert, then he is exempt from 
liability; if he is an ordinary person, without particular expertise 
in the act of ritual slaughter, he is liable. And if the owner of the 
animal paid the butcher, then regardless of whether he is an ordi- 
nary person or whether he is an expert, the butcher is liable to 
pay for the damage. This indicates that an expert butcher who 
slaughtered the animal improperly is exempt if he slaughtered it 
without pay. Shmuel said to him: May your mind be muddled" 
for raising a ridiculous objection. 


One of the Sages came and raised the same objection to Shmuel. 
Shmuel said to him: Now you shall receive what your friend 
received from me, since I say to you my statement in accordance 
with the opinion of Rabbi Meir, and you say to me, i.e., you raise 
an objection, based upon the opinion of the Rabbis. Why were 
you not precise in your consideration of my choice of words? As 
I say: He is one who causes damage; he is negligent; he is like 
one who is told by the animal’s owner to slaughter it from here, 
and he slaughtered it from there. Who accepts this reasoning? 
It is Rabbi Meir, who says: He should have taken upon himself 
the responsibility to perform his task properly, and ifhe did not, he 
is liable to pay for the damage that he caused. The other baraita is 
in accordance with the opinion of the Rabbis, who exempt him 
from liability. 


The Gemara asks: Which statement of Rabbi Meir is Shmuel refer- 
ring to? If we say it is this statement of Rabbi Meir, that is difficult. 
Parenthetically, the Gemara states that the letters kuf, lamed, nun 

serve as amnemonic device for the three statements of Rabbi Meir 
that will be cited. It stands for: He tied it [kesharo], to dye [litzboa], 
and broke [nishbera]. 


The Gemara returns to the matter at hand: As we learned in a 
mishna (45b): If the ox’s owner tied it with reins to a fence or 
locked the gate before it in an appropriate manner, but never- 
theless the ox emerged and caused damage, whether the ox is 
innocuous or forewarned the owner is liable, since this is not 
considered sufficient precaution to prevent damage; this is the 
statement of Rabbi Meir. As the Gemara explains on 45b, Rabbi 
Meir holds that a forewarned ox requires a heightened level of 
safeguarding, and since the owner did not safeguard it, he is liable. 
The same would apply here, that one who agrees to perform a 
task must exercise care in executing it. Otherwise, he will be held 
liable to pay for damage. 


The Gemara explains why this cannot be the statement of Rabbi 
Meir that Shmuel was referring to: There, in that mishna, the Sages 
disagree with regard to the interpretation of biblical verses," not 
logical reasoning, as the Gemara explains there, and conclusions 
cannot be drawn from that halakha to this one. 


NOTES 


May your mind become muddled - Jin aay): The reason 
for this sharp response was that Rav Hama bar Gurya demon- 
strated disrespect for his teacher. Instead of asking his teacher 
why he had added more words, Rav Hama bar Gurya inferred 
from them a certain point and then quoted the baraita to the 
contrary, as if Shmuel had forgotten it. Shmuel noticed this and 
saw it as an obligation to chastise him for dishonoring a Torah 
scholar (Hazon Ish). 


Disagree with regard to the interpretation of biblical 
verses — whe 1gp: According to the opinion of Rabbi Yehuda, 
an innocuous ox requires a greater degree of safeguarding 
than a forewarned ox, since with regard to the latter the Torah 
states: “And the owner has not secured it” (Exodus 21:36), which 
indicates that as long as the animal's owner provides sufficient 
safeguarding, he is exempt from liability for damage caused 
by the ox. According to the opinion of Rabbi Meir, this verse 
emphasizes the requirement that the owner of a forewarned 
ox provide a greater degree of safeguarding for his animal. 
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Rather, it is this statement of Rabbi Meir that Shmuel is referring 
to, as we learned in a mishna (100b): If one gave wool to a dyer to 
dye it red for him, and he dyed it black, or to dye it black, and he 
dyed it red, Rabbi Meir says: The dyer gives the owner the value 
of his wool, indicating that he is liable to pay for the damage. The 
Gemara rejects this opinion: This statement also does not prove that 
according to Rabbi Meir a worker is liable to pay for a job performed 
improperly, since there, the dyer burned the wool, thereby removing 
it from the owner by direct action." 


Rather, it is this statement of Rabbi Meir that Shmuel is referring 
to, as we learned in a baraita: If one’s jug broke on the road and 
he did not remove it, or if his camel fell on the road and he did 
not stand it up, Rabbi Meir says: He is liable for the damage that 
they cause, and the Rabbis say: He is exempt according to human 
laws but liable according to the laws of Heaven. The Gemara notes: 
And we maintain that they disagree with regard to the question of 
whether one who stumbles is considered negligent. According to 
the opinion of Rabbi Meir, one who stumbles is considered negligent, 
since he should have paid attention while walking. He is therefore 
liable for whatever damage he causes. In the case of an expert butcher 
as well, Rabbi Meir holds that he is considered negligent when 
damaging the animal he slaughtered, and the Rabbis hold that he 
is not negligent and therefore exempt from liability. 


The Gemara discusses Rabbi Yohanan’s opinion concerning the case 
of an expert butcher. Rabba bar bar Hana says that Rabbi Yohanan 
says: An expert butcher who damaged an animal by slaughtering 
it incorrectly, thereby rendering it non-kosher, is liable to pay the 
owner of the animal, and even if he is as expert as the butchers 
of Tzippori,’ it is not considered an accident, and he is considered 
to be at fault. The Gemara asks: And did Rabbi Yohanan actually 
say this? But didn’t Rabba bar bar Hana say that there was an 
incident in which a butcher who damaged an animal was brought to 
court before Rabbi Yohanan in the synagogue of the town Maon,’ 
and Rabbi Yohanan said to the butcher: Go bring proof that you 
are an expert" at slaughtering chickens, and I will exempt you from 
payment. 


The Gemara responds: This is not difficult. Here, in the aforemen- 
tioned incident, the butcher slaughtered the animal for free, and he 
is therefore exempt, while there, in Rabba bar bar Hana’s previous 
statement, he slaughtered the animal for pay, and is therefore liable 
to pay for the damage. This is in accordance with that which Rabbi 
Zeira says: One who wants a butcher to be liable to pay him in the 
event that he damages the animal during slaughter should advance 
him a dinar, so that he is paid for his services, and he is consequently 
liable to pay damages. 


The Gemara raises an objection from the Tosefta (10:9): One who 

brought wheat to another to grind for him, and the miller did not 

wet the grains sufficiently for the grinding to be performed effectively, 
and asa result he converted the grain into bran’ or coarse bran; or 
if one gave flour to the baker and he made bread that is under- 
baked? and tends to crumble; or if one gave an animal to a butcher 

and the butcher killed it in a way that rendered it an unslaughtered 

animal carcass, the worker is liable, because he is like a paid bailee. 
This indicates that even if the work was done for free, the worker has 

the legal status of one who is paid, and he is liable to pay for the 

damage. The Gemara answers by emending the baraita: Say instead: 
Because he is a paid bailee and actually receives payment. 


The Gemara relates: There was a certain animal that was slaughtered 
with an incision not in the neck™ that was brought before Rav. He 
declared it non-kosher, and exempted the butcher from paying 
its value. Rav Kahana and Rav Asi encountered that man, i.e., 
the owner of the animal, and they said to him: Rav did two for 
you. 
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NOTES 
Burned it...by direct action - ixdp apa: Rashi explains 
that the dyer intended to effect a change in the item. By 
contrast, in the case of the butcher, it can be assumed that 
he intended to slaughter the animal properly. The Ra’avad 
explains that the difference between the case of a butcher 
and that of a dyer is that dying wool the wrong color is a 
major change. The dyer is therefore regarded as a robber, 
and he acquires the wool due to the change. The butcher 
damaged the animal by deviating slightly from the correct 
area of ritual slaughter, while the actual change to the 
animal is minor and insignificant. 


Slaughtered not in the neck — ynin: One of the ways 
that an act of ritual slaughter is rendered invalid is when 
the incision is not made in the proper area of the animal's 
throat and is made too close to its head. This is known 
as hagrama. 


BACKGROUND 
Tzippori - »119°¥: Tzippori was a large town in the Upper 
Galilee, and the perennial rival of Tiberias for recognition 
as the spiritual capital of the Galilee. During the Second 
Temple period it enjoyed special status among the towns 
of the Galilee because of its large and learned Jewish 
community. 


Synagogue of the town Maon - jiyiat Kaw: This refers 
to the large synagogue in the town of Maon, also called 
Beit Maon, which was a suburb of Tiberias, situated to 
the east of Tiberias. Beit Maon was the hometown of the 
priestly watch of Huppa. 


Did not wet them and he converted the grain into 
bran — paw jynn jand x: For grinding to be effective, 
the millstones are first separated from each other, and 
occasionally the wheat is wetted so that when the grind- 
ing begins, the chaff is separated from the wheat kernel, 
and the kernel is then ground without the chaff. If the 
miller is not skilled, he might grind the kernel along with 
the chaff, which results in bran flour. 


Bread that is underbaked — pray ns: This refers to bread 
that has not risen. Dough that is properly kneaded and 
baked will rise due to the yeast or leavening agent. Bread 
that did not rise sufficiently or collapsed during the baking 
process is therefore harder and has less flavor. 


HALAKHA 


Bring proof that you are an expert — PTDI TNT TN: 
A butcher who slaughters for free, and similarly, any crafts- 
man who does work without receiving pay, must bring 
proof of his expertise in order to be exempt from liability 
for payment of damages. If they cannot bring proof, they 
are liable to pay (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
10:5; Shulhan Arukh, Hoshen Mishpat 306:7). 


A certain animal slaughtered not in the neck, etc. - 
^D KDW KTI: When is a butcher held liable? He is 

held liable if he slaughtered an animal in a way that is defi- 
nitely not halakhically valid. By contrast, if he committed 

an error that leaves the animal unfit due to an uncertainty 

over its status, e.g., by pausing while slaughtering a minor 
portion of the trachea or esophagus, he is exempt from 

liability. Even in cases where it is customary to deem the 

slaughtered animal forbidden, the butcher is exempt due 

to the uncertainty. Some (Jerumat HaDeshen) disagree 

with this ruling, and the halakha is in accordance with the 

dissenting opinion (Shakh). If this occurs, the slaughterer 
forfeits his wages (Shulhan Arukh, Hoshen Mishpat 306:5, 
and in the comment of Rema). 
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HALAKHA 


He should not say, | found you innocent, etc. — xb 
137302 "IK Wax»: Upon leaving the court, one of the 
judges may not say to a litigant: | ruled that you are 
innocent, or guilty, but was outnumbered by my col- 
leagues. One who does so is considered a talebearer 
who reveals secrets, in accordance with the statement in 
the Gemara. The Shakh writes that one also violates this 
prohibition if he says: The judge was wrong for finding 
you liable (Rambam Sefer Shofetim, Hilkhot Sanhedrin 
22:7; Shulhan Arukh, Hoshen Mishpat 19:1). 


One who presents a dinar to a money changer - 
anda) wt Tx WaT: If a money changer who was paid 
to evaluate a coin says that it is valid and it is found to 
be invalid, he is liable to pay even if he is an expert who 
does not need to learn more. If he was not paid, he is 
exempt, provided that he is an expert who does not 
need to learn more. If he is not an expert, he is liable to 
pay even if he evaluated the coin without being paid 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 10:5; Shulhan 
Arukh, Hoshen Mishpat 306:6). 


BACKGROUND 

A new press — XIN KADD: The primary meaning of 
this word is a spike or nail. Rashi explains that it refers 
to a die, which is a piece of hard metal upon which is 
engraved an inversion of the image that will appear on 
the coin, and when struck will imprint the image upon 
the coin. A new press refers to a new die used to mint a 
new type of coin. 


LANGUAGE 


Tablet [pinkas] - ppas: From the Greek ava, pinax. Its 
primary meaning is a tablet used for writing. Over time, 
he pinax developed into a group of several tablets that 
were connected to form a small book. Although writing 
ablets in talmudic times took on different forms and 
were made from various materials, it seems that the most 
popular kind was a wooden board coated with wax, so 
hat the writing could be easily etched into the wax and 
hen erased after each use. 


Wax-coated tablet with stylus 


238 


KYLA KDPR PAINA 
na DP DTD wand = YON 
BIP "Ba YY PST ATW TM 
yw om xn) xen ay wae 

ANNA INT YD VAY 


ye” sod x5 KIWI KANT 
neys mi bax pena yam ABM 
shin” ong mt by by ay pany 

Paio mba boon 


Topi syr nn yy oman xy 
AY PID PIN APO POP 


mesa) Iw? WA EYIT NAPR 
- DTI WWD - PAK NIN IA YT 
-OPT PAIRS PAT PN IM n 

a» 


TAD - THD PAI KAN 3 DD IVY 
bbs say mY pKb DXDT 
AMIN MAIDA WY Ayo NDA hg 

KADD TNA PIT NAVY KITY 


vag KWI MOIST KOMY OTT 
anh KT hyn Ab 1X NoN 
PINK : Dh | TY) mab KON 
2 PDI <p ashy AT NWA b may) 
sins ae abn bn ab TYNN 

POD POY PY DIN 


The Gemara asks: What are the two? If we say there were two 
unfavorable rulings, what are they? One is that he should have 
declared the animal kosher, in accordance with the opinion of 
Rabbi Yosei, son of Rabbi Yehuda, who says that an animal that 
has been slaughtered in this manner is kosher, and instead he 
declared it non-kosher, in accordance with the opinion of the 
Rabbis, who hold that it is not kosher. And the second is that even 
ifhe holds in accordance with the opinion of the Rabbis, he should 
have ruled that the butcher is liable to pay for the damage. The 
Gemara challenges this explanation: But if these are the two that 
Rav Kahana and Rav Asi are referring to, is it permitted for them 
to say this type of statement to the owner of the animal? 


But isn’t it taught in a baraita that when a judge leaves the court- 
house, he should not say to the litigant: I found you innocent” and 

my colleagues found you liable, but what can I do, since my col- 
leagues outnumber me? And it is concerning a circumstance such 

as this that it is stated: “He that goes about as a talebearer reveals 

secrets; but he that is ofa faithful spirit conceals a matter” (Proverbs 

11:13). 


Rather, the intention is that they told him that there were two favor- 
able rulings: First, that by declaring the animal to be non-kosher, he 

did not allow you to eat an item about which there is uncertainty 
as to whether it is forbidden, and second, by exempting the butcher 
from paying you, he prevented you from being in a situation where 

there is uncertainty as to whether receiving payment from the 

butcher constitutes robbery, since you would have been given the 

butcher’s money when he may be exempt, as the animal may in 

fact be kosher. 


§ The Gemara continues the discussion of an expert who erred, 
thereby causing a loss. It was stated: With regard to one who pres- 
ents a dinar to a money changer" to assess its value or authenticity 
and the money changer declares it valid, and it is found to be bad, 
i.e„ invalid, causing its owner a monetary loss, it is taught in one 
baraita that if the money changer is an expert, he is exempt," while 
ifhe is an ordinary person he is liable. And it is taught in another 
baraita that irrespective of whether he is an expert or whether he 
is an ordinary person, he is liable to pay for the owner's loss. 


To reconcile the baraitot, Rav Pappa said: When the baraita teaches 
that an expert is exempt from liability, it is referring to renowned 
experts such as the money changers Dankhu and Issur, whose 
expertise is so great that they do not need to learn about assessing 
currency at all. The Gemara asks: But if they are so proficient, in 
what did they err? The Gemara answers: They erred with regard 
to a coin from a new press,” which at that time was leaving the 
press, and they did not know its value. 


The Gemara relates: There was a certain woman who presented a 
dinar to Rabbi Hiyya to assess its authenticity. He said to her: It 
is a proper coin. The next day she came before him and said to 
him: I presented it to others, and they told me that it is a bad 
dinar, and I am not able to spend it. Rabbi Hiyya said to Rav: Go 
exchange it for her, and write on my tablet [apinkasi]:' This was 
a bad transaction, as I should not have assessed the coin. 


NOTES 


An expert is exempt, etc. — 131 109 PAN: Tosafot note that the 
difference between the case of a money changer, where the 
Gemara does not make a distinction between paid and unpaid 
work, and a butcher, where it does make that distinction, is that 
assessing coins requires a greater level of expertise. Therefore, 
a money changer who lacks the requisite level of knowledge 
should not offer an opinion, even without pay. The Rashba draws 
a different distinction: Even the most expert butcher may occa- 
sionally slaughter an animal incorrectly, as a physical act cannot 
be performed with precision every time, but a money changer 
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relies exclusively upon his knowledge, and therefore, when he 
commits an error, he reveals that he is not an expert. If, however, 
one as expert as Issur and Dankhu errs, it must be completely due 
to circumstances beyond his control. 


A new press - XATI K799: Rashi explains that a completely new 
coin had been issued, And the old one was invalidated. In other 
words, Issur and Dankhu examined a coin that had previously 
been valid, and had not yet been made aware of the fact that 
the coin had been invalidated (Arukh). 
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The Gemara asks: But what is different about Dankhu and Issur, 
who are exempt due to the fact that they do not need to learn 

about assessing currency? Rabbi Hiyya too did not need to learn," 

as he was also an expert. The Gemara responds: Rabbi Hiyya was 

not actually required to return a dinar to this woman, but when he 

did so he acted beyond the letter of the law." This is as that which 

Rav Yosef taught concerning the verse: “And you shall show them 

the way wherein they must walk, and the work that they must do” 
(Exodus 18:20): “And you shall show them”; this is referring to 


the core of their existence," i.e., Torah study, which is the source 
of life. “The way”; this is referring to acts of kindness.’ “They must 
walk”; this is referring to visiting the sick. “Wherein”; this is 
referring to the burial of the dead. “The work’; this is referring to 
conducting oneself in accordance with the law. “That they must 
do”; this is referring to conducting oneself beyond the letter of the 
law. This indicates that the Torah mandates that people conduct 
themselves beyond the letter of the law. 


The Gemara relates: Reish Lakish presented a dinar to Rabbi 
Elazar so that the latter would assess it. Rabbi Elazar said: It is a 
proper coin. Reish Lakish said to him: Realize that I am relying 
on you.™ Rabbi Elazar said to him: What is the purpose of stating 
that you are relying on me? Is it so that if this dinar is later found 
to be bad, I will be required to exchange it for you with a good 
dinar? But it is you who said that it is Rabbi Meir who is of the 
opinion that there is liability for damage caused by indirect action, 
even if he did not directly cause damage to the property. What, is 
it not that you intended to say: This is the opinion of Rabbi Meir, 
but we do not hold in accordance with his opinion? 


Reish Lakish said to him: No, I intended to say that this is the 
opinion of Rabbi Meir, and we do hold in accordance with his 
opinion." 


The Gemara asks: Which statement of Rabbi Meir is Rabbi Elazar 
referring to? If we say it is this statement of Rabbi Meir, that is 
difficult. Parenthetically, the Gemara states that the letters dalet, 
lamed, mem, peh serve as a mnemonic device for the four state- 
ments of Rabbi Meir that will be cited. It stands for: Judged [dan], 
to dye [litzboa], covers [mesakekh], and broke open [pirtza]. 


HALAKHA 


Realize that | am relying on you — %31D KP toy nn: Ifa non- 
expert is shown a dinar even without being paid for his assess- 
, he is liable to pay for his error only if he was told: Realize 
that | am relying on you, as demonstrated by the incident with 
Elazar (Gra). This is because one who informs an expert of 
this fact demonstrates that only the expert's judgment, and not 
anyone else, is being relied upon (Rif; Rambam). Some 
say that even if he is not told that he is being relied upon he 
liable (Tur, citing Rosh), but the halakha is in accordance 
with the first opinion (Rambam Sefer Mishpatim, Hilkhot Sekhirut 
10:5; Shulhan Arukh, Hoshen Mishpat 306:6). 


ment, 


Rabbi 


that o 


is still 


And we do hold in accordance with his opinion - P papi 
apa: The halakha is in accordance with the opinion of Rabbi 


Meir, who rules that there is liability for damage caused by 
indirect action, which, according to the Rambam, means that 
anyone who causes damage to another's property, even if not 
by any direct action, is liable to pay for the damage. Some distin- 
guish between the cases attributed to Rabbi Meir that are cited 
in the Gemara, where there is liability for indirect action, and 
other similar cases in which the damage is merely attributed 
to causation (gerama), and the one who caused the damage 
is exempt (Rabbeinu Yitzhak; Rosh). Some hold that one who 
regularly causes damage by causation is penalized and held 
liable (Rema, citing Rabbi Yitzhak ben Avraham), but the Shakh 
writes that liability should not extend beyond the cases speci- 
fied in the Gemara (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
zn; Shulhan Arukh, Hoshen Mishpat 386:1-3). 


NOTES ————_——_—_- 
Did not need to learn — ya xp way wh: The Rashba 
writes that the Gemara had a tradition that Rabbi Hiyya was 
an expert on coinage on the level of Issur and Dankhu. He 
also quotes the Ra’avad, who says that Rabbi Hiyya would 
not have involved himselfin this matter had he not had the 
necessary expertise. 


HALAKHA 
Beyond the letter of the law — pa nw ma: Because of 
his stature, a wise person must conduct himself beyond the 
letter of the law (Rambam Sefer HaMadda, Hilkhot Yesodei 
HaTorah 5:11 and see Hilkhot Deot 1:5). 


NOTES 


The core of their existence — 071M ma: Rashi explains that 
the use of this phrase here is referring to Torah study, while 
in his commentary to the parallel passage in tractate Bava 
Metzia (30b), he explains that it is referring to a trade, which 
enables people to provide for themselves. 


The way, this is referring to acts of kindness — 1117 nx 
Don mba şt: The Riaf explains that this means to con- 
duct oneself as the verse states: “That they may keep the 
way of the Lord, to do righteousness and justice” (Genesis 
18:19). Alternatively, the Maharsha explains that this is in 
accordance with the verse: “After the Lord your God shall 
you walk” (Deuteronomy 13:5), which the Sages interpret to 
mean that one should strive to emulate God's attributes, e.g., 
just as God clothes the naked, so should you. 


Realize that | am relying on you — %22D XP {wi ny: 
There is a dispute among the commentaries with regard 
to the meaning of this statement. Some say that like Rabbi 
Hiyya, Rabbi Elazar was an expert in assessing coins, and 
he became liable to pay for any potential damage through 
Reish Lakish stating that he relies upon his assessment. 
According to this, even an expert is liable to pay a person 
who, in asking his opinion, states that he is relying upon his 
answer (Haggahot Asheri, citing Maharih). Others explain 
the Rabbi Elazar was not an expert, and they understand 
from this Gemara that even a non-expert is exempt from 
liability unless he is told that his opinion is being relied 
upon (Rif). According to the opinion of Tosafot, who also 
say that Rabbi Elazar was not an expert, a non-expert is 
always liable, and Reish Lakish was simply warning Rabbi 
Elazar of his liability, despite there being no need to do so. 
Tosafot further explain that if he had been an expert, even if 
he had been told explicitly that he is being relied upon, he 
would still be exempt from liability. 
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Issued a judgment — p nyg 74: Ifa non-expert judge who was 
not accepted as an arbitrator by the litigants, even though he 
o rule on halakhic matters, errs 
in a matter that is not an explicit halakha, but with regard to 
which there is a consensus among his fellow judges, and he 
personally transfers the payment, he is liable to pay for the 
damage from his own funds. He may then collect that amount 
from the litigant in whose favor he ruled erroneously, but if the 
latter cannot pay, the judge suffers the loss. This is because he 
caused damage by indirect action. The Rema writes that some 
say that even if he did not personally transfer the payment, the 
verdict cannot be retracted, and he must pay from his personal 


has been granted permission 


The Gemara returns to the matter at hand. As we learned in a 
mishna (Bekhorot 28b): If a judge issued a judgment" and erred, 
and he acquitted one who was in fact liable, or deemed liable one 
who should have in fact been acquitted, or if he ruled that a pure 
item is impure, or ruled that an impure item is pure, and by doing 
so he caused a litigant a monetary loss, what he did is done, i.e., 
the judgment stands, and the judge must pay damages from his 
home, i.e., from his personal funds. He is therefore liable to pay the 
damages even though he caused the loss indirectly. 


The Gemara explains why this cannot be the statement of Rabbi 
Meir that Shmuel was referring to: But wasn’t it stated with regard 
to that mishna that Rabbi Ile’a says that Rav says: And this mishna 
is discussing a case where the judge not only issued a ruling, but 
actively took the money from the one whom he found liable, and 
gave it to the other party by his own hand." This is not a case of 
causation but of direct action. 


Rather, Rabbi Elazar must be referring to this statement of Rabbi 
Meir, as we learned in a mishna (100b): If one gave wool to a dyer 
to dye it red for him, and he dyed it black, or to dye it black, and 
he dyed it red, Rabbi Meir says: The dyer gives the owner the 
value of his wool. The Gemara responds: This too does not prove 
that according to the opinion of Rabbi Meir one is liable even if the 
loss was brought about by causation, since there he does cause 
damage through direct action. 


Rather, Rabbi Elazar must be referring to this statement of Rabbi 
Meir, as we learned in a mishna (Kilayim 7:4): One who drapes 
his grapevine" atop another’s grain has rendered them forbid- 
den" due to the prohibition against growing diverse kinds in a 
vineyard, and he is liable to pay the owner of the grain for the 
damage. The Gemara responds: This too does not prove that 
according to the opinion of Rabbi Meir one is liable even if the 
loss was brought about by causation, since there too he does 
cause damage by direct action. 


Rather, it must be referring to this statement of Rabbi Meir, as 
it is taught in the Tosefta (Kilayim 3:4): If there was a partition 
of a vineyard that is adjacent to a wheat field, and that partition 
broke open, 


HALAKHA 


funds (Rambam Sefer Shofetim, Hilkhot Sanhedrin 5:4; Shulhan 
Arukh, Hoshen Mishpat 25:4). 


One who drapes his grapevine, etc. — 1311353 J302: If one 
drapes his grapevine atop another's grain, the grain is not for- 
bidden, since one cannot render forbidden that which he does 
not own. This is in accordance with the opinion of Rabbi Yosei 
and Rabbi Shimon in the mishna in tractate Kilayim, and not 
in accordance with the opinion of Rabbi Meir. The grapevine 
is forbidden, as Rabbi Yohanan rules in the Jerusalem Talmud 
(Rambam Sefer Zera‘im, Hilkhot Kilayim 5:8; Shulhan Arukh, Yoreh 
De‘a 296:4). 


NOTES 


Where he took and gave it by his own hand - a inn bow: 
Rashi gives a detailed explanation of how exactly the judge 
executed his ruling by his own hand: When he found the inno- 
cent party liable, he took the money from one party and gave it 
to the other. When he found the liable party innocent, he took 
collateral away from a creditor. When he ruled that a pure item 
is impure, he personally put it in contact with an impure item 
in order to strengthen his ruling; and when he ruled that an 
impure item is pure, he mixed it in with pure produce in a way 
that it could not be identified in the mixture. In the latter case, 
not only is the forbidden item not nullified, it actually causes 
the entire mixture to be forbidden. 


Has rendered them forbidden — wp myy: Draping vines in 
this manner is tantamount to planting them. The commentar- 
ies explain that both the grain and the grapevine become 
forbidden. While the mishna does not state explicitly that this 
is the opinion of Rabbi Meir, it is a principle that an unattributed 
mishna is attributed to Rabbi Meir (Tosafot, citing Rabbeinu 
Tam). In that mishna, Rabbi Yosei and Rabbi Shimon disagree 
with the opinion of Rabbi Meir, and state that one cannot 
render forbidden an item that is not his. 
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the owner of the wheat field may tell the owner of the vineyard" 
to repair the breach" before the vines intermingle with the grain 
and cause it to become forbidden. If the partition broke open 
again, he may again tell him to repair it. If the owner of the 
vineyard abandoned the partition and did not repair it, he has 
rendered the grain forbidden," and is obligated to pay restitu- 
tion for it." This demonstrates that one is liable to pay damages 
even if he did not perform any action at all, and consequently 
proves that Rabbi Meir rules there is liability for damage caused 
by indirect action. 


In the case of one who gives wool" to a 
MISHNA : 


dyer and it was burned in the cauldron 
during the dyeing process, thereby completely ruining the wool 
so that there is no enhancement, only loss, the dyer gives the 
owner the value of his wool. Ifhe dyed it unattractively [ka’ur]“" 
so that the dye is not absorbed well by the wool, if the enhance- 
ment, i.e., the amount that the value of the wool has increased by 
being dyed, exceeds the dyer’s expenses, the owner of the wool 
gives the dyer the expenses. And if the expenses exceed the 
enhancement, he gives him the value of the enhancement. 


Ifthe owner gave wool to a dyer to dye it red for him" and instead 
he dyed it black,® or to dye it black and he dyed it red, Rabbi 
Meir says: The dyer gives the owner of the wool the value of 
his wool. Rabbi Yehuda says: Here too, if the value of the 
enhancement exceeds the dyer’s expenses, the owner of the wool 
gives the dyer the expenses. And if the expenses exceed the 
enhancement, he gives him the value of the enhancement. 
GEMA The Gemara clarifies: What does the 
mishna mean by unattractively? Rav 


Nahman said that Rabba bar bar Hana said: Kelabus.' The 
Gemara asks: What does kelabus mean? Rabba bar Shmuel said: 


May tell him - b 2X: Tosafot note that the Gemara does not 


NOTES 
And is obligated to pay restitution for it - inyynxa am: 


simply state that the owner of the vineyard is obligated to repair 
the breach; he is also told to repair it, since in order to be liable to 
pay for the damage he must be warned. The Gemara presents a 
scenario in which he was warned twice to repair it in order to clarify 
that if he repaired it once he is will become obligated to repair 
it again should it break. Rabbeinu Tam writes that the repeated 
scenario serves to teach the halakha that the growth of the grain 
during the first time the partition was breached is not combined 
with the growth of the grain during the second breach with regard 
o the assessment of whether the grain grew a sufficient amount 
o render it forbidden. 


Repair the breach - 173: The prohibition against diverse kinds 
applies to grain that grows in the proximity of a vineyard. If one 
wo-hundredth of the extant quantity of grain grew under those 
circumstances, it is not nullified and both the vineyard and the 
grain are forbidden. Tosafot explain that the instruction to repair 
he partition is given specifically to the owner of the vineyard 
since he is the one who causes damage in this case, as according 
o halakha a space of four cubits is designated surrounding a 
vineyard to enable the owner to properly tend to the vines, and the 
owner of the vineyard is obligated to keep his vineyard four cubits 
away from the field unless there is a fence. Rabbeinu Yehonatan of 
Lunel writes that the directive is given to the owner of the vineyard 
alone only if there are no grapes on the vine, as in that case only 
the grain becomes forbidden, and the owner of the vineyard is 
viewed as the one causing the damage. If there are grapes on the 
vine that will become forbidden as well, both owners are obligated 
to repair the partition. 


Tosafot write that this is not considered damage that is not evi- 
dent, because even though no damage can be seen in the grain, 
the breach in the partition is considered damage that is evident. 
Tosafot reject the suggestion that the liability here is a penalty and 
not restitution for actual damage, because if that were the case 
liability would apply only if the partition was breached intention- 
ally, and not if it happened unwittingly. By contrast, the Gilyon 
HaShas notes that according to the opinion of Rabbi Meir, a penalty 
can be imposed even in a case of unwitting damage. 


If he dyed it unattractively — 9x23 spay: Rashi explains that he 
dyed the wool using the residue of dye remaining in the cauldron. 
The dyer is therefore considered to have caused damage by direct 
action, and is at a disadvantage according to all opinions, even 
according to the opinion of Rabbi Meir cited in the continuation 
of the discussion. Rambam’s Commentary on the Mishna explains 
that the dyer dyed the wool a different shade of color than that 
requested by the owner. 


If the enhancement exceeds the expenses — 17) Naw7 ON 
TON by: Tosafot, citing the Jerusalem Talmud, imply that the 
expenses are the dyer's wages. If the enhancement of the wool is 
less than his wage, he receives only the value of the enhancement. 
Rashi on Bava Metzia 78b explains the word expenses as referring 
to the amount spent by the dyer to purchase the materials needed 
to dye the wool. 


To dye it red for him - nit b yiayh: Rabbi Meir holds that since 
the dyer deviated from the request of the owner, he has the status 
of a robber and acquires the wool due to the change. He therefore 
returns only the value of the wool to the owner. According to Rabbi 
Yehuda, he is considered a hired laborer (Ra‘avad). 


PITO p - BAVA KAMMA : PEREK IX: 100B 


LANGUAGE 


Unattractively [ka’ur] — 183: According to most 
commentaries this word means ugly, related to a 
similar word, spelled with the letter ayin. Some explain 
that the word derives from the word for fire, ur, and 
means charred or burned. 


Kelabus - piabs: From the Latin clavus, which among 
other definitions is the term for a metal nail or stripes 
on cloth. The word is ordinarily used in rabbinic lit- 
erature for a pair of tongs. The geonim explain that i 
means the color was not absorbed into the wool in a 
consistent fashion, but has stripes running in differen 
directions, making the wool look similar to a pair o 
tongs. Some suggest that the word is related to the 
Greek xio, khilioi, meaning a thousand colors, indi- 
cating an inferior dye job that resulted in one garmen 
being of many different shades. 


BACKGROUND 


To dye it red for him and instead he dyed it black - 
inw iyaw Dit b yiayd: In mishnaic times, wool 

was ordinarily dyed rather than bleached or used in 

its natural color. Most often, professional dyers would 

receive laundered fleece and would dye the wool 

according to the customer's specifications. Occasion- 
ally accidents would occur and even an expert dyer 
could produce wool that had a darker hue than was 

ordered, which the mishna refers to as black. For 

example, if the pot had been used previously there 

may be some remnants of the previous dye absorbed 

in a clay pot, or a metal pot itself might alter the hue 

of the dye. If the shade of the wool turned out to be 

unacceptable, the final product may turn out to be 

worthless or, at any rate, worth less than the cost of 
the dye that was used. 


HALAKHA 


He has rendered it forbidden, etc. -^9 WPP mY: 
If the partition of a vineyard is breached near a field 
of grain the owner of the vineyard is told to repair it. 
If it is breached a second time he is told to repair it 
again. If he was not warned to fix it he is not liable 
for any damage caused (Josafot). If he abandoned 
the partition and did not repair it he has rendered the 
grain forbidden (Rambam Sefer Zera'im, Hilkhot Kilayim 
7:17 and Kesef Mishne and Mahari Kurkus there; Shulhan 
Arukh, Yoreh De‘a 296:47). 


One who gives wool, etc. — 131 Vay iat: If one gave 
wool to a dyer and it was burned in the cauldron, the 
dyer must give the value of the wool to its owner. If 
the dyer dyed it in an unattractive way, or if he was 
asked to dye it red but he dyed it black, if the value of 
the enhancement exceeds the expenses, the owner 
pays the dyer for the expenses and keeps the wool. If 
the expenses exceeded the value of the enhancement, 
the owner pays for the enhancement and keeps the 
wool. 
Some say that the amount the value of the item 
would have appreciated had the dyer not deviated 
from the instructions is considered part of the prin- 
cipal and not part of the enhancement (Tur, citing 
Rosh), but the halakha does not follow this opinion. 
Neither the owner of the wool nor the dyer may 
insist that the dyer pay the value of the wool to its 
owner, since a craftsman does not acquire ownership 
rights through the enhancement of a vessel (Rambam 
Sefer Mishpatim, Hilkhot Sekhirut 10:4; Shulhan Arukh, 
Hoshen Mishpat 306:3 and Shakh and Beur HaGra 
there). 
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One who gives wood to a carpenter — w¥Y (mian 


wand: With regard to one who gives wood to a carpen- 


ter to fashion a chair for him and instead he fashions 


a bench, or if he gives him wood to fashion a beauti- 


ful chair and he fashions an ugly one, if the value of 
the enhancement exceeds the carpenter's expenses, 
the owner of the wood pays the carpenter for his 
expenses. If the expenses exceeded the value of the 


enhancement, he pays only the value of the enhance- 


ment, in accordance with the opinion of Rabbi Yehuda 
(Rambam Sefer Mishpatim, Hilkhot Sekhirut 10:4; Shulhan 
Arukh, Hoshen Mishpat 306:3). 


Enhancement dye provides to the wool - pao naw 
wet by: One who robs another of wool and dye and 
then proceeds to dye the wool with the stolen dye is 
obligated to pay only the value of the wool, assuming 
that its value did not increase due to the dye. If the 
robbery victim seizes the dyed wool, the court will no 
interfere, as no conclusion was reached in the Gemara 
with regard to the halakha in such a case. If one robbed 
another of pigments and wool, then converted the 
pigments into dye and then dyed the wool, he is liable 
to compensate the owner for the pigments, according 
to their value at the time of the robbery (Sma). Similarly, 
if one robbed another of dye and used it to dye his own 
wool, he is obligated to reimburse him for the dye, in 
accordance with the Gemara (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 3:10; Shulhan Arukh, Hoshen 
Mishpat 363: and Shakh there). 
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BAVA KAMMA ` PEREK IX: 101A: Xp ITV PID 


The sediments of dye in the cauldrons, that is, the dyer took the 
dye remaining in the cauldron from previous use, and used that dye 
for this garment, leading to an inferior result. 


§ The Sages taught (Tosefta 10:8): With regard to one who gives 
wood to a carpenter" to fashion a chair from it and he fashioned a 
bench from it instead, or one who gives him wood to fashion a bench 
and he fashioned a chair from it instead, Rabbi Meir says: The car- 
penter gives him the value of his wood and keeps the chair or bench, 
as he has acquired it due to the change. Rabbi Yehuda says: He does 
not acquire the item. Rather, if the value of the wood’s enhancement 
exceeds the carpenter's expenses the owner gives the carpenter the 
expenses, and ifthe expenses exceed the enhancement of the wood 
he gives him the value of the enhancement. Since the carpenter 
deviated from the customer’s order, he is entitled to either his expenses 
or the enhancement, the smaller amount of the two. 


The baraita continues: And Rabbi Meir concedes that if he gave 
wood to a carpenter to fashion a beautiful chair from it and he 
fashioned an ugly chair from it, or to fashion a beautiful bench 
from it and he fashioned an ugly bench from it, then if the value 
of the wood’s enhancement exceeds the carpenter's expenses the 
owner gives the carpenter the value of the expenses, and if 
the expenses exceed the enhancement he gives him the value of 
the enhancement. Since the carpenter did not deviate significantly 
from the customer’s instructions, Rabbi Meir concedes that the 
carpenter does not acquire the item due to the change. 


§ In connection with the discussion of the halakhic implications of 
the enhancement of a garment quoted above, the Gemara records 
that a dilemma was raised before the Sages: What is the halakha? 
That the enhancement which dye provides to the wool" is substan- 
tive, i.e., the dye is considered a separate entity from the wool it dyed? 
Or is the halakha that the enhancement which dye provides to the 
wool is not substantive, i.e., the dye does not remain an independent 
entity, and it is viewed as if there is only colored wool? 


The Gemara asks: What are the circumstances in which this dilemma 
is relevant? If we say that the dilemma arises where one robbed 
another of pigments, and ground them up and soaked them in 
water, converting them into dye, and then dyed wool with them, then 
the dilemma would be concerning how the robber returns the pig- 
ments. In this case, derive the halakha due to the fact that the robber 
acquired the pigments due to a change of form, which occurred 
when he ground the pigments, and in any event will be obligated to 
return the value of the pigments at the time of the robbery. 


The Gemara answers: No, it is necessary to resolve the dilemma ina 
case where one robbed another of pigments that had already been 
soaked in water, and then dyed wool with them. What is the halakha 
here? Is the enhancement which dye provides to the wool substan- 
tive, i.e., a separate entity, so that the owner can say to the robber: 
Give me my dyes that you took? Or perhaps the enhancement 
which dye provides to the wool is not substantive, but becomes 
one with the wool, so that the robber can say to the owner: I have 
nothing at all of yours, since the dyes are no longer considered extant. 


The Gemara rejects this understanding of the application of the 
dilemma. The Sages say: And even if the enhancement which dye 
provides to the wool is not substantive, can the robber really say to 
him: I have nothing at all of yours? Let the owner say to him: Give 
me my dyes that you have caused to be lost. Even if the dyes are 
no longer considered extant, the owner is still entitled to monetary 
compensation for the robbery. 
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Rather, the dilemma is relevant to that other side of the question: 
Is the halakha that the enhancement which dye provides to the wool 
is not substantive, and therefore the robber needs to pay him? 
Or perhaps the enhancement which dye provides to the wool is 
substantive, and the robber can say to him: The dyes absorbed into 
the wool lie before you; take them. The Gemara rejects this as well: 
Take them? With what should he take the dyes, with soap? While 
soap does remove dye from the wool, it does not return the dye 
to the robbery victim, as the dye cannot be recovered. 


The Gemara suggests another scenario: Rather, with what are we 
dealing here? We are dealing with a case where he robbed one person 
of wool and dyes, and dyed that wool with those dyes, and he is 
returning the dyed wool to him. The dilemma is: Is the halakha that 
enhancement which dye provides to the wool is substantive, and he 
is therefore returning both the dye and the wool to him? Or perhaps 
enhancement which dye provides to the wool is not substantive, and 
it is only the wool that he is returning to him, but he is not returning 
the dye to him, since it is no longer extant. 


The Gemara rejects this understanding of the application of the 
dilemma as well. The Sages say: Derive the halakha in this case based 
on the fact that he increased the value of the wool for him, as dyed 
wool is more expensive than undyed wool. Consequently, even if 
the robber has not returned the dye, he reimburses the owner for it 
when he returns the appreciated wool. The Gemara suggests: No, it is 
necessary to resolve the dilemma in a case where the cost of the dye 
has depreciated. If the dye is viewed as an independent entity the 
robber is returning both the wool and the dye. If it is not, he must 
reimburse the robbery victim for the value of the dye at the time of 
the robbery. And if you wish, say instead: The dilemma is relevant 
in a case where he robbed another of dye and a basket, and dyed 
the basket with the dye," in which case the dye does not increase the 
value of the dyed item. 


The Gemara presents an alternative understanding of the case where 
the dilemma applies. Ravina said: With what are we dealing here? 
Weare dealing with a case where there was wool that belonged to one 
person and dyes that belonged to one other person, and a monkey 
came and dyed that wool with those dyes. The dilemma is as follows: 
Is the halakha that enhancement which dye provides to the wool 
is substantive, so that the owner of the dye can say to the owner of 
the wool: Give me my dyes that are with you? Or perhaps enhance- 
ment which dye provides to the wool is not substantive and the 
owner of the wool can say to the owner of the dye: There is nothing 
of yours with me, and he is exempt from liability because the dyes are 
no longer extant. 


Having determined the scenario in which the dilemma is relevant, the 
Gemara proceeds to resolve the dilemma. Come and hear a solution 
from amishna (Orla 3:1): A garment that one dyed with dye extracted 
from peels of orla,™ i.e., fruit that grows on a tree during its first three 
years, must be burned, as it is prohibited to derive benefit from orla. 
Apparently, the enhancement of an item’s appearance is considered 
a significant matter, and the dye therefore remains an independent 
substance even after having been absorbed by the wool. 


The Gemara rejects this resolution. Rava said: The reason the garment 
must be burned is not because the dye remains an independent sub- 
stance. Rather, it is because the Torah prohibited benefit that is 
visible to the eye, as it is taught in a baraita: The verse states: “And 
shall have planted all manner of trees for food, then you shall count 
the fruit thereof as forbidden; three years shall it be as forbidden 
[areilim] to you; it shall not be eaten” (Leviticus 19:23). From this 
verse I have derived only a prohibition against eating it; from where 
is it derived that one may not even derive benefit" from it, and that 
one may not dye with dyes extracted from the fruit, and that one 
may not light a lamp with oil extracted from the fruit? 


NOTES 
He dyed the basket [kofa] with the dye - 1713 yaxw 
saip: Rashi offers two translations for the word kofa: 
Basket and monkey, and explains that in either case 
the value of the dyed item does not increase. Others 
understand that a monkey, owned by the robber, dyed 
the wool, and such a haphazard process certainly 
would not have increased the wool’s value (Arukh). 
Tosafot suggest that the Gemara means the wool 
was dyed in an ugly fashion, similar to the ugliness 
of a monkey. The Ba'al HaMaor notes that this entire 
discussion is relevant only according to the opinion 
that one is exempt from paying for indirect damage. 
According to the opinion that one is liable to pay for 
indirect damage, the robber would be obligated to 
pay for the damage to the dye. 


BACKGROUND 

Peels of orla - aby dp: It is prohibited to eat or 
derive benefit from the fruit that grows during the 
first three years after a tree has been planted (see 
Leviticus 19:23). This prohibition applies only to the 
ruit, including its peel, but not to the other parts of 
he tree. In addition, the prohibition does not apply 
o trees planted as a fence for property or as a wind 
buffer rather than for their fruit. 

The Gemara is referring primarily to pomegranate 
peels, from which a very durable, reddish-brown dye 
can be extracted, and also to peels of walnuts, from 
which a green dye can be extracted. While any pome- 
granate or walnut peel could have been used for this 
purpose, dyers often preferred to use fruits that would 
in any case not be eaten. 


HALAKHA 
A garment that one dyed with peels of orla - 734 
my »yhpa iyaxw: A garment that was dyed with 
dye ‘made from peels of orla must be burned (Ram- 
bam Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 16:20). 


From where is it derived that one may not even 
derive benefit, etc. — 131 71379 xo paa: All fruit that 
a tree produces during the first three years after its 
planting is orla, and it is prohibited to derive benefit 
from any part of such fruit, including the peel (Ram- 
bam Sefer Kedusha, Hilkhot Ma‘akhalot Assurot 10:9; 
Shulhan Arukh, Yoreh De'a 294:1). 
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HALAKHA 
A garment that one dyed with the peels of produce from 
the Sabbatical Year - my*aw pa jyaxw 732: It is pro- 
hibited to dye wool using the peels of produce from the 
Sabbatical Year and then receive payment for the dyeing 
process (Rambam Sefer Zera‘im, Hilkhot Shemitta VeYovel 
6:2). 


Perek IX 
Daf101 Amud b 


NOTES 
A quarter-log of blood - 07 m39: A quarter-log of blood 
from a corpse renders items impure just as a corpse itself 
would, imparting impurity by contact or carrying, and, as 
in this case, by virtue of being under the same roof. The 
mishna is referring to a case where there was precisely one 
quarter-log of blood. 


That was absorbed in a house, etc. — 131934 YYW: 
Vessels that were in a house which contained a quarter-/og 
of blood that had not yet been absorbed by the floor are 
rendered impure. Vessels that were brought into the house 
after the blood was absorbed are not rendered impure. 
The Ra’avad explains that while blood in the floor of the 
house continues to render items impure, the assumption 
is that some of the blood evaporates during the absorp- 
tion process, and since there was precisely a quarter-log of 
blood to begin with, there is insufficient blood remaining 
to render the vessels impure. The Meiri, by contrast, simply 
understands that blood that was absorbed in the ground 
ceases to render items impure. 
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The baraita answers: The verse states: “Then you shall count 
the fruit thereof [orlato] as forbidden [araltem]. Three years 
shall it be as forbidden [areilim] to you; it shall not be eaten” 
(Leviticus 19:23), to include all these types of benefit in the prohi- 
bition. Consequently, there is an explicit derivation that an item 
dyed with orla dye is forbidden. 


The Gemara attempts another resolution of the dilemma. Come and 

hear a resolution from that which was taught in a baraita: A garment 

that one dyed with dye extracted from the peels of produce from 

the Sabbatical Year" must be burned when the time for the elimina- 
tion of Sabbatical Year produce arrives. This indicates that the dye 

evidently remains an independent substance. The Gemara rejects 

this proof: It is different there, as the verse states: “Shall all the 

increase thereof be” (Leviticus 25:7), and the phrase: “Shall be,” 
teaches that it will always remain as it is, i.e., it retains its status as 

Sabbatical Year produce despite any change to its form. 


The Gemara states that Rava raises a contradiction: We learned 
ina mishna (Orla 3:1): A garment that one dyed with dye extracted 
from peels of orla must be burned. Apparently, the change in 
appearance precipitated by the orla peels is considered a significant 
matter, and the dye retains its status as orla. And raise a contradic- 
tion from another mishna (Oholot 3:2): With regard to a quarter-log 
of blood" from a corpse that was absorbed in the floor of a house," 
every vessel in the house is ritually impure by virtue of being under 
the same roof as the blood. And some say that any vessel in the 
house is ritually pure. And these two statements do not disagree, 
as this first statement was in reference to vessels that were in the 
house at the outset, before the blood was absorbed; and this second 


statement was in reference to vessels that came into the house at 
the end, after the blood had already been absorbed. 


The mishna continues: If the blood was absorbed in a garment," it 
is examined, and if the garment is washed and a quarter-log 
of blood emerges from it, it is ritually impure, and the garment 
imparts ritual impurity to the vessels in the house as well. But if 
not, i.e. if less than a quarter-log of blood emerges, then it is pure, 
and it does not impart impurity. Apparently, only the blood that 
can be removed from the garment is considered blood, while the 
blood absorbed in the garment is insignificant. If this is the case, the 
change in appearance precipitated by the blood is not considered 
a significant matter, and the blood absorbed in the garment does 
not remain an independent substance. 


A quarter-log of blood that was absorbed in a house - mya 
maa avbaw o7: A quarter-log of blood in a house renders all 
of the vessels i in ‘the house impure until the blood is absorbed 
in the floor of the house. Items that were in the house prior 
to the blood becoming absorbed remain impure even after 
the blood has been absorbed (Rambam Sefer Tahara, Hilkhot 


Tumat Met 4:11). 
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HALAKHA 


Was absorbed in a garment - mb33 mya: If blood was 
absorbed in a garment such that a quarter-/og would flow out 
of it when it was washed, the garment imparts ritual impurity 
to items that come in contact with it, to one who carries it, and 
to any items that are found under the same roof with it. If less 
than a quarter-log of blood would flow out of it when washed, 
it would not impart ritual impurity to items that are found under 
the same roof but would be subject to the halakhot of an item 
that came in contact with a corpse. This is because an absorbed 
substance that cannot be removed is ritually pure (Rambam 
Sefer Tahara, Hilkhot Tumat Met 4:13). 
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The Gemara presents an answer. Rav Kahana said: A halakha 
from among the leniencies applied to the measurements of a 


quarter-log was taught here, as the mishna is written in reference 
to the blood of submission™ that is discharged from a body at the 
time of death, and such blood is ritually impure by rabbinic law, 
but in general, a change in appearance precipitated by blood is 


significant. 
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§ Having cited a contradiction raised by Rava, the Gemara pro- 
ceeds to cite another. Rava raises another contradiction. We 
learned in a mishna (Shevi’it 7:1): Concerning plants from among 
the species that are used as dyes,™" for example the sefihin, 
i.e., produce that grew without being intentionally planted, of 
woad’ and safflower;® they have sanctity of the Sabbatical Year 


and money exchanged for them has sanctity of the Sabbatical 
Year. Additionally, they are subject to the halakha of eradication,® 
and money exchanged for them is subject to the halakha of eradi- 
cation. Apparently, wood, a type of inedible growth, is subject 
to the sanctity of the Sabbatical Year despite the fact that it is 


not edible. 


The blood of submission — npian o7: The tanna'im in the 
mishna (Oholot 3:5) disagree with regard to the precise defi- 
nition of this blood. According to Rabbi Akiva, it is the last 
one-eighth of a log emitted before death, from the body of 
a person who was killed, and the first one-eighth of a log 
emitted after the death. Rabbi Yishmael defines the blood of 
submission in the same manner but extends it to a quarter-log 
of blood emitted before and after death. Other tanna‘im offer 
different definitions. The blood of submission imparts impurity 
by rabbinic decree (see Tosefta, Oholot 4:12; Rabbi Shimshon 
of Saens, Oholot 3:5). 


NOTES 


From among the species that are used as dyes — pyas pan: 
The sanctity of the Sabbatical Year applies to all produce that 
is fit for consumption by people or animals, as well as plants 
that are used as dyes. The halakhic ramifications of this sanc- 
tity include the following halakhot: One may not use such 
produce for any unconventional purpose, and if the produce 
is exchanged with some other item, that item is endowed with 
the sanctity of the Sabbatical Year. 


HALAKHA 


The blood of submission - 751307: Blood from a living body 
that was mixed with blood from a corpse so that there is in 
total a quarter-log of blood is considered blood of submission, 
unless it is known that the majority of the blood came from 
the living body. The Sages instituted that such blood imparts 
ritual impurity to one who touches it, to one who carries it, and 
to items that are found under the same roof with it (Rambam 
Sefer Tahara, Hilkhot Tumat Met 2:13). 


Safflower — m¥%p: Safflower, also known as Carthamus tincto- 
rius L., is referred to in the Talmud as either hariya, morika, or as 
it appears here, kotza. It is a thorny plant from the Asteraceae 
family, whose flowers were used to make yellow dye. Today 
its leaves are used as a high-quality fodder for animals and its 
seeds are used to produce oil. 


Safflower 


BACKGROUND 


From among the species that are used as dyes — pyaix7 pan: 

A plant that is used as a dye is subject to the sanctity of the Sab- 
batical Year and must be eradicated once it is no longer found 

in the fields. The same applies to any money exchanged for this 

plant (Rambam Sefer Zera’im, Hilkhot Shemitta VeYovel 7:13). 


Eradication — %3: There are two primary opinions with 
regard to the requirement to eradicate produce of the Sab- 
batical Year. Moreover, among those who hold each opinion 
there is disagreement with regard to the details. Rashi, the 
Rambam, and the Ra‘avad hold that eradication must be per- 
formed after a given type of produce is no longer found in the 
field. It is performed by destroying any of that same species of 
produce that remains in one’s house, by burning it, throwing 
it into the sea, or the like. 

Tosafot, the Smag, and the Ramban maintain that the pro- 
cess of eradication entails removing the produce from one's 
house and then declaring it ownerless: When a given type of 
produce is no longer in the field one removes it from his home, 
and then declares it ownerless and renders it available to both 
the poor and the wealthy to eat in the field. At that point 
anyone may consume it, including the owner if he reacquires 
it from its ownerless state. According to some authorities, it 
may be consumed only by the poor. 
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BACKGROUND 


Woad - DBD: Known as Isatis tinctoria L., and colloquially 
as woad, this is a biannual or multiannual plant from the 
Brassicaceae family which reaches up to a meter in height, 
with simple leaves and yellow flowers. By means of various 
compressing and fermenting processes, a very durable indigo 
blue dye can be extracted from its leaves. Nowadays, the use 
of woad for dye production has all but ceased, as dye produc- 
ers now make a less expensive, synthetic indigo dye. Although 
woad is not cultivated, it can be found growing naturally in 
many places in Eretz Yisrael, and it is occasionally referred to 
as the Asp of Jerusalem. 


Woad flowers 


Old woad mill in Thörey, Germany 


Indigo from woad 
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HALAKHA 

Reed leaves, etc. — 131 D2? ty: The halakhic status of 
growths from the Sabbatical Year that are not gener- 
ally eaten is dependent on the owner's intention. If he 
plans to use them as firewood they are considered fire- 
wood, and if he wishes to eat them they are considered 
produce of the Sabbatical Year (Rambam Sefer Zera'im, 
Hilkhot Shemitta VeYovel 5:11). 


BACKGROUND 


Storage — XN: It seems that the reference here is to a 
method of crop storage where the produce is piled up 
and then covered with stubble and straw. This method 
is still practiced in many places in the world, and is also 
mentioned in the Jerusalem Talmud. 


NOTES 

Wood used to provide heat - pwn p¥y: Rashi 
explains that this is a particular type of oily wood used 
specifically as kindling. The Rid adds that it could also 
include any wood used for cooking. Rabbeinu Hananel 
writes that the Gemara is not referring to a specific type 
of wood. Rather, it is making a general observation that 
wood is often used to provide warmth, in which case 
the benefit and consumption coincide. 


Perek IX 
Daf102 Amuda 


HALAKHA 
One may not transfer Sabbatical Year produce, etc. - 
nD WAY NV pin pr: It is prohibited to use pro- 
duce of the Sabbatical Year for laundering, sprinkling, as 
a poultice, or as an emetic. The halakha is in accordance 
with the opinion of the Rabbis (Rambam Sefer Zera’im, 
Hilkhot Shemitta VeYovel 5:10). 


BACKGROUND 
Laundering — D133: In talmudic times, clothes were 
laundered with a variety of substances. Soda and potash, 
found in various plants and rocks, and the ash of burnt 
plants were all used for this purpose. 


Ore containing potash 
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BAVA KAMMA : PEREK IX: 102A: .3p 970 p15 


And raise a contradiction from a baraita: With regard to reed 
leaves" and vine leaves that one piled for storage’ upon the field, 
if he gathered them for eating, they are subject to the sanctity 
of the Sabbatical Year; if he gathered them for use as wood, e.g., 
for kindling a fire, they are not subject to the sanctity of the 
Sabbatical Year. Apparently, wood or any other non-food product 
is not subject to the sanctity of the Sabbatical Year. 


And Rava answers the contradiction, as the verse states: “And 

the Sabbath produce of the land shall be for food for you” (Leviti- 
cus 25:6), indicating that the sanctity of the Sabbatical Year takes 

effect only with regard to those items whose benefit and whose 

consumption coincide, as is the case with regard to food. Wood 

is excluded, as its benefit follows its consumption. The primary 
purpose of kindling wood is not accomplished with the burning 

of the wood; rather, it is with the charcoal that heats the oven. 
Therefore, wood is not subject to the sanctity of the Sabbatical 

Year. 


The Gemara objects: But isn’t there wood that is used to provide 
heat," whose benefit coincides with its consumption, as one 
enjoys the warmth provided by the fire while the wood is burned? 


Rava said: 


Unspecified wood exists for fuel, i.e., charcoal, so its benefit 
follows its consumption. 


Rav Kahana says: And the matter of whether kindling wood, 
whose benefit follows its consumption, is subject to the sanctity 
of the Sabbatical Year is a dispute among the tanna’im, as it 
is taught in the Tosefta (Sheviit 6:25): One may not transfer 
Sabbatical Year produce," e.g., wine, to another person; neither 
for soaking flax to prepare it for spinning, as the benefit derived 
from the flax follows its soaking, when the soaked and spun thread 
is woven into a garment; nor or for laundering’ with it, as the 
benefit derived follows the laundering when one wears the clean 
clothes. Soaking the flax or laundering the garment in wine is 
considered the consumption of the wine, as it is no longer potable. 
And Rabbi Yosei says: One may transfer to another Sabbatical 
Year produce for soaking and for laundering. 


The Gemara asks: What is the reasoning for the statement of the 
Rabbis? The verse states with regard to Sabbatical Year produce: 

“For food” (Leviticus 25:6), from which it is inferred: But not for 
soaking; “for food,’ but not for laundering. And Rabbi Yosei 
says that it is permitted, as the verse also states: “For you,’ from 
which it is inferred: For you, for all your needs, even for soaking 
and for laundering. 


The Gemara asks: And according to the Rabbis as well, isn’t it 

written: “For you”? How do they explain that term? The Gemara 

answers: From that term “for you” it is derived: “For you,” similar 
to “for food,” i.e., the sanctity of the Sabbatical Year takes effect 
with regard to those items whose benefit and whose consump- 
tion coincide, which excludes soaking and laundering, where 

the items’ benefit follows their consumption. 
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The Gemara asks: And according to Rabbi Yosei as well, isn’t 
it written: “For food”? Rabbi Yosei could have said to you: That 
term is necessary for that which is taught in a baraita, as it 
is taught: The verse states: “For food,’ but not for a poultice 
[melogema].' The baraita continues: Do you say “for food” 
but not for a poultice, or perhaps it is only “for food” but not 
for laundering? When the verse says: “For you,’ laundering is 
already stated as permitted since it includes all of one’s bodily 
needs. How do I realize the meaning of that which the verse 
states: “For food”? It is “for food” but not for a poultice. 


The baraita continues. Should one ask: And what did you see 
that led you to include the use of Sabbatical Year produce for 
laundering and to exclude the use of Sabbatical Year produce 
as a poultice? Perhaps the opposite should be said. The baraita 
answers: I include the use for laundering, which applies equally 
to every person, as everyone needs clean clothes, and I exclude 
the use as a poultice, which does not apply equally to every 
person; it is only for the ill wounded. 


In accordance with whose opinion is that which is taught in a 
baraita with regard to Sabbatical Year produce: “For food,” but 
not for a poultice; “for food,” but not for sprinkling” wine in 
one’s house to provide a pleasant fragrance; “for food,” but not 
to make an emetic [apiktevizin]' from it to induce vomiting? 
In accordance with whose opinion is this baraita? It is in accor- 
dance with the opinion of Rabbi Yosei, as, if it were in accor- 
dance with the opinion of the Rabbis, is there not also soaking 
and laundering that should have been excluded from the baraita, 
as in the Rabbis’ opinion the use of Sabbatical Year produce for 
those purposes is forbidden? 


§ The mishna (100b) teaches that if the owner gave wool to a dyer 
to dye it red and instead he dyed it black, Rabbi Meir says: The 
dyer gives the owner of the wool the value of his wool. Rabbi 
Yehuda says: If the value of the enhancement exceeds the dyer’s 
expenses, the owner of the wool gives the dyer the expenses. If 
the expenses exceed the enhancement, he gives him the value of 
the enhancement. The Gemara provides amnemonic device, the 
acrostic saban, for the names of the Sages involved in the follow- 
ing incident; each letter in the acrostic represents the middle letter 
of one of the names: Samekh, Rav Yosef; beit, Rabbi Abba; nun, 
Rav Huna. 


The Gemara relates: Rav Yosef was sitting behind Rabbi Abba, 
and they were both sitting before Rav Huna. And Rav Huna 
was sitting and saying: The halakha is in accordance with the 
opinion of Rabbi Yehoshua ben Korha and the halakha is in 
accordance with the opinion of Rabbi Yehuda. 


Rav Yosef turned his face in disdain of Rav Huna’s statement. He 
said: Granted, stating that the halakha is in accordance with the 
opinion of Rabbi Yehoshua ben Korha is necessary, as it would 
enter your mind to say that there is a principle that when there 
is a dispute between an individual and the many, the halakha is 
in accordance with the opinion of the many. Rav Huna therefore 
teaches us that in this case the halakha is in accordance with 
the opinion of Rabbi Yehoshua ben Korha, despite the fact that 
he is an individual. 


The Gemara interrupts Rav Yosef’s remark and asks: What is 
the ruling of Rabbi Yehoshua ben Korha to which Rav Huna is 
referring? It is as it is taught in a baraita: Rabbi Yehoshua ben 
Korha says that with regard to a loan with a promissory note, one 
may not collect” the loan from gentiles near the time of their 
holidays, but with regard to a loan by oral agreement, one may 
collect from gentiles even near the time of their holidays, because 
the creditor is considered as one who salvages money from their 
possession. 


NOTES 
Poultice [melogema] - xa: Rashi interprets melo- 
gema as a poultice, i.e., a soft, moist mass of cloth and 
herbs applied hot as a medicament to the body, while 
Rav Nahshon Gaon explains that it is a kind of rinse used 
to clean one’s mouth. 


But not for sprinkling - abn xd): In talmudic times, 
fragrant liquids such as wine would be sprinkled around 
a residence to infuse the air with a pleasant aroma. Since 
this was done primarily by the affluent, it was not con- 
sidered a practice which applies equally to every person, 
and it was therefore prohibited to use produce of the 
Sabbatical Year for this purpose (Rashi). 


One may not collect - p993 pg: One may not collect a 
loan from gentiles or provide them with loans near the 
time of their holidays, because it is likely that they will 
thank their deities for granting them either the loan or 
the wherewithal to repay their debts. Rabbi Yehoshua 
ben Korha limits this prohibition to the collection of 
loans granted with a promissory note, because they 
can be collected at a later time. He allows one to collect 
a loan granted by oral agreement because there is no 
guarantee that one will be able to collect it after the 
holiday. 


LANGUAGE 


Poultice [melogema] - xmi: From the Greek 
páňaypa, malagma, meaning a bandage for a wound. 


Emetic [apiktevizin] — prwpax: Possibly from the 
Greek éxatvote, ekptusis, meaning expectoration. 


BACKGROUND 

Sprinkling - aon: In talmudic times, people employed 
various methods to infuse the air of their homes with 
a pleasant smell and to neutralize unwanted odors. At 
times they would burn incense, and other times they 
would sprinkle wine. A special wine with a strong smell 
was used for this purpose. Sprinkling was a luxurious 
practice, held in such high regard by wealthy individuals 
that they would often spend more on wine for sprinkling 
than on wine for drinking. 


HALAKHA 


With regard to a loan with a promissory note one may 
not collect, etc. — 131 py) px wa mn: One may 
not collect a loan with a promissory note from a gentile 
during the three days preceding a gentile holiday. The 
same applies to a loan granted in exchange for collateral. 
By contrast, it is permitted to collect a loan given by 
oral agreement, because the creditor is considered as 
one who salvages his money, since he may not be able 
o collect it after the holiday. In a time and place where 
he gentiles rule over the Jews, one may collect even 
a loan with a promissory note, as the gentile courts 
may not enforce the agreement (Shakh, citing Tosafot). 

owadays, the accepted practice is to allow the col- 
ection of loans at any time (Rambam Sefer HaMadda, 
Hilkhot Avoda Zara 9:1, Shulhan Arukh, Yoreh De‘a 148:1 
and Shakh there). 
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HALAKHA 


Whoever reneges — stint 52: Whoever reneges on an agree- 
ment before its terms have been fulfilled is at a disadvantage, 
so that if the purchaser reneges after paying a portion of 
the money, the seller may decide to cancel the transaction 
entirely and return what has been paid. Alternatively, he 
may provide the purchaser with inferior-quality land equal 
in value to the amount that the purchaser already paid. If 
the seller reneges, the purchaser may cancel the transaction 
and claim a refund, which the seller must provide with either 
money or his superior-quality land (Rambam Sefer Kinyan, 
Hilkhot Mekhira 8:2; Shulhan Arukh, Hoshen Mishpat 190710). 
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But with regard to the statement that the halakha is in accordance 

with the opinion of Rabbi Yehuda, why do I need it? This is an 

example of the Mishna recording a dispute, and afterward record- 
ing only one side of that dispute as an unattributed opinion. And 

the principle is that when the Mishna records a dispute, and after- 
ward records only one side of that dispute as an unattributed 

opinion, then the halakha is in accordance with the unattributed 

opinion. 


The Gemara identifies the dispute and the unattributed mishna. 
The dispute is found in tractate Bava Kamma: If one gave wool 
to a dyer to dye it red for him and instead he dyed it black, or to 

dye it black and he dyed it red, Rabbi Meir says: The dyer gives 

the owner of the wool the value of his wool. Rabbi Yehuda says: 
If the value of the enhancement exceeds the expenses, the owner 
of the wool gives the expenses to the dyer. And if the expenses 

exceed the enhancement, he gives him the value of the enhance- 
ment. And the unattributed mishna appears in tractate Bava 

Metzia, as we learned in a mishna there (76a): Whoever changes 

from the terms of an agreementis at a disadvantage, and whoever 
reneges" from an agreement is at a disadvantage. This unattrib- 
uted mishna accords with the opinion of Rabbi Yehuda, who holds 

that a craftsman who deviates from his assignment receives either 
the expenses or the enhancement, whichever is of lesser value. 


The Gemara asks: And being that this is a dispute and afterward 
an unattributed opinion, why did Rav Huna find it necessary to 
state that the halakha follows the opinion of Rabbi Yehuda? It 
is necessary, as it would enter your mind to say that the Mishna 
is not sequential and, in fact, this is a case of an unattributed 
ruling followed by a dispute. And why does Rav Yosef disagree? 
He disagrees because if that is so, then with regard to every case 
where a dispute is recorded and afterward an unattributed opin- 
ion is recorded, let us say: The Mishna is not sequential, and this 
is a case of an unattributed ruling followed by a dispute. 


And Rav Huna would respond: The situation where we do not 
say that the Mishna is not sequential, i.e., where we say that 
the Mishna is sequential, is only when both mishnayot appear in 
one tractate, but when they appear in two different tractates 
we say that the Mishna is not sequential. Since these mishnayot 
are found in two different tractates, Bava Kamma and Bava Metzia, 
the assumption is that the Mishna is not sequential. And Rav Yosef 
would respond: All of Nezikin, i.e., Bava Kamma, Bava Metzia, 
and Bava Batra, is one tractate.® 


And if you wish, say that even if Bava Kamma and Bava Metzia 
are to be considered two separate tractates, Rav Yosef would still 
hold that Rav Huna’s statement was unnecessary because it is 
taught as one of a pair of established halakhot: Whoever changes 
from the terms of an agreementis at a disadvantage, and whoever 
reneges on an agreement is at a disadvantage. Since this ruling 
was taught with another, established halakha, it is apparent that 
this is also an established halakha. 


§ The Gemara notes another dispute concerning one who deviates 
from the terms of an agreement. The Sages taught in the Tosefta 
(Bava Metzia 4:20): One who gives money to his agent 


BACKGROUND 


BAVA KAMMA ` PEREK IX: 102A : 3p 97/0 p19 


Nezikin is one tractate — X’ KAIBA NTN ppa: Rav Sherira 


Gaon writes that this statement applies to the first three trac- 


tates in the order of Nezikin: Bava Kamma, Bava Metzia, and 
Bava Batra. The rest of Nezikin has no specific order. Most early 


authorities accept this assertion. By contrast, the Ri Migash 
maintains that indeed the entire order of Nezikin is one long 
tractate. 
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to purchase wheat for him, which he plans to sell at a profit, and 
instead the agent purchased barley with the money, or if he gave 
his agent money to purchase barley and instead he purchased 
wheat with the money, two baraitot issue discordant rulings with 
regard to the halakha. It is taught in one baraita that if there was a 
loss," the loss is for the agent, and if there was a profit, the profit 
is for the agent as well, as he is considered to have abrogated his 
status as an agent by deviating from the instructions. And it is 
taught in one baraita (Tosefta, Bava Metzia 4:20) that if there was 
an agreement that both parties would split the profits from the 
transaction, if there was a loss, the loss is for the agent, and if there 
was a profit, the profit goes to the middle, i.e., the agent and the 
investor split the profit. 


To reconcile the baraitot, Rabbi Yohanan said: This is not difficult. 
This first baraita is in accordance with the opinion of Rabbi Meir, 
and this second baraita is in accordance with the opinion of Rabbi 
Yehuda. 


Rabbi Yohanan explains his rationale: This first baraita is in accor- 
dance with the opinion of Rabbi Meir, who says that a change by 
an agent that deviates from the terms of his assignment means that 
the agent acquires the item in question for himself, as in the case of 
one who was paid to dye wool red but dyed it black. In this case as 
well, when the agent purchases wheat instead of barley, or vice versa, 
he acquires the grain for himself. And this second baraita is in 
accordance with the opinion of Rabbi Yehuda, who says that a 
change by an agent which deviates from the terms of his assignment 
does not mean that the agent acquires the item in question for 
himself. It is acquired by the one who appointed the agent, and they 
split the profits as agreed. But the agent is held responsible for any 
loss incurred, due to his deviation from the instructions. 


Rabbi Elazar objects to this explanation: From where do you 
say that the dispute between Rabbi Meir and Rabbi Yehuda extends 
to the case of these baraitot? Perhaps Rabbi Meir says that a change 
by an agent from the terms of his assignment results in the acqui- 
sition of the item by the agent only with regard to an item that is 
fit for use by the one who appointed the agent himself, such as 
wool dyed the wrong color, which is now not usable for its intended 
purpose. But Rabbi Meir does not say his ruling with regard to an 
item purchased for subsequent sale as merchandise, since it is 
intended to be sold for a profit in any event, and the transaction 
would take effect as agreed upon initially, with the agent held 
responsible for any loss incurred. 


Rather, Rabbi Elazar said: Both this baraita and that baraita are 
written in accordance with the opinion of Rabbi Meir, and it is not 
difficult. Here, in the first baraita, it is discussing grain purchased 
for eating, and since the one who appointed the agent desired 
wheat, he does not acquire the barley. There, in the second baraita, 
it is discussing grain purchased for subsequent sale as merchandise, 
and the transaction takes effect as agreed upon initially, with the 
agent held responsible for any loss incurred. 


HALAKHA 


If there was a loss, etc. — 1314NNM9 ON: If one gives money to an is in accordance with the opinion of Rabbi Yehuda, as explained 
agent to purchase wheat, whether to resell it or to consume it, by Rabbi Yohanan (Rif; Rambam; Rosh). The Shakh, citing Sefer 
and the agent purchased barley, any loss caused by this action is Halttur, holds that in any case where the agent deviated from his 
suffered by the agent. If the transaction resulted in a financial gain, instructions the profits are to be divided between him and the 
then the profit is distributed according to their prior arrangement, one who appointed him (Rambam Sefer Kinyan, Hilkhot Sheluhin 
whether as a partnership or as a standard agency, as the halakha — VeShutafin 1:5, 5:2; Shulhan Arukh, Hoshen Mishpat 176:1, 183:5). 
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NOTES 


Even where he was sent to purchase wheat and pur- 
chased wheat — 732 pemn pen ox: Tosefot Rabbeinu Peretz 
explains that the Sages of Eretz Yisrael understood that the 
default assumption of any seller is that he is completing the 
sale with the one who is giving him payment. In this case, 
since the payment is given by the agent, and not the actual 
purchaser, the seller will not have the intention of com- 
pleting the sale with the purchaser. Rav Shmuel bar Sasrati 
counters that if this were so, even if the agent is purchasing 
wheat as instructed, the seller is still under the impression 
that he is selling it to the agent, and if the Sages of Eretz Yis- 
rael are correct the sale would not take effect in this case as 
well. Therefore, it must be that although the seller assumes 
that he is selling the grain to the one actually providing the 
money, in this case, the agent, the sale does take effect. 
ollows, then, that it should take effect even when the 
agent purchases barley instead of wheat, as the agreement 
between the seller and the agent is paramount, and accord- 
ing to the opinion of Rabbi Yohanan this deviation from the 
instructions is not enough to nullify the agency. 


As the agent is performing his assignment and he is like 
the customer — ual magwa D PAY XP sorry: Tosefot 
Rabbeinu Peretz explains that Rabbi Abbahu counters Rav 
Shmuel bar Sasrati, maintaining that in fact the seller must 
intend to sell the item to the actual purchaser for the sale 
to take effect. Nevertheless, in the case where the agent 
was instructed to purchase wheat and purchased wheat, 
his status as an agent renders him an extension of the one 
who appointed him, and it is as if the seller has the customer 
in mind. 

When the agent deviates from his instructions he is not 
considered an extension of the one who appointed him, and 
the opinion of the Sages of Eretz Yisrael, i.e., that the lack of 
intention on the part of the seller to complete the sale with 
the correct purchaser should prevent the sale from taking 
effect, would stand. 


He does not have - 1 px: Rashi understands that the pro- 
noun here refers to the Temple treasury, and consequently 
they have no claim to these items. Others explain that it 
refers to the donor of the items. Accordingly, the mishna 
teaches that the donor does not own his family’s clothing, 
and it therefore remains in their possession. 


New sandals - own pop: Rashi understands that the 
added novelty in describing the sandals as new is to teach 
that even if the sandals had not been worn by any member 
of the donor's family, the fact that the donor purchased the 
sandals for them is sufficient for the sandals to be considered 
their property. 


The intention of a person is upon his phylacteries — iny" 
pyan by DIN by: Rashi explains that since the one conse- 
crating his property is performing a mitzva by giving it to 
the Temple, it is presumed that he wishes to donate all of 
his property, even those items used to perform mitzvot. 
He will then find other means of acquiring or borrowing 
phylacteries. 


HALAKHA 

One who consecrates his property, etc. — wpan TM 
"131 YD): One who consecrates his property or otherwise 
is indebted to the Temple treasury is compelled to pay his 
debt, and collateral is seized until he does so. If one does 
not have money with which to pay, he must sell all of his 
property in order to do so, with the exception of his family’s 
shoes and clothing (Rambam Sefer Hafla'a, Hilkhot Arakhin 
VaHaramim 3:14). 


His phylacteries are evaluated for him — pran b pwn: 
The Temple treasurer collects all of the belongings of one 
who consecrates all of his property, including the phylac- 
teries on his head (Rambam Sefer Hafla‘a, Hilkhot Arakhin 
VaHaramim 6:3). 
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The Gemara notes that they laughed at it in the West, Eretz Yisrael, 
at the explanation of Rabbi Yohanan, who said that according 
to the opinion of Rabbi Yehuda, a deviation by an agent from 
the terms of his assignment does not result in the acquisition of 
the item for the agent himself: And who informed the owner 
of the wheat, i.e., the seller, that he should transfer the wheat 
to the owner of the money? If the seller was unaware that the 
agent was acting on someone else’s behalf, how would the one who 
appointed the agent acquire the wheat? Rav Shmuel bar Sasrati 
objects to this rationale: If so, then even in a case where the agent 
was sent to purchase wheat and he purchased wheat," the one who 
appointed the agent should not acquire the wheat, since the seller 
was unaware that the agent was acting on someone else's behalf. 


Rabbi Abbahu said: The case of an agent who was assigned to 
purchase wheat and purchased wheat is different, as the agent is 
performing his assignment and, as such, he is like the customer,’ 
i.e., the one who appointed him, and it is as though the latter has 
purchased the grain himself. 


Rabbi Abbahu further explains: Know that the agent is viewed as 
an extension of the one who appointed him, as we learned in a 
mishna (Arakhin 24a): Concerning both one who consecrates his 
property" and one who valuates himself by donating his fixed 
value to the Temple, the Temple treasury does not have" any rights 
with regard to the donor’s wife’s clothing; and not with regard 
to his children’s clothing; and not with regard to new clothes 
colored with dye that the donor dyed for his wife or children; and 
not with regard to new sandals" that the donor purchased for his 
wife or children. Presumably, the treasurer has no right to these 
items because they are for the personal use of the donor’s wife and 
children, and are considered as if owned by them. 


Rabbi Abbahu continues: And why is it so, i.e., why is it that the 
wife is considered the owner of the dyed clothing for which the 
husband paid? Here also, let us say: Who informed the dyer that 
he should transfer his dye to the wife? Rather, is it not because 
we say that the husband is performing his assignment and, as 
such, he is like an extension of his wife’s hand? Here also, in the 
case of one who purchases grain for another, the agent is perform- 
ing his assignment, and is like an extension of the customer’s 
hand. 


The Gemara rejects this explanation. Rabbi Abba said: No, the 
reason for the ruling of the mishna is that the intention of anyone 
who consecrates his property is not upon the clothing of his wife 
and his children, i.e., he does not intend to consecrate those items. 


Rabbi Zeira objects to Rabbi Abba’s explanation: And is it the 
intention of a person who consecrates his property to do so 
upon his phylacteries? Presumably not. And we learned in a 
mishna (Arakhin 23b) that with regard to one who consecrates 
all of his property, his phylacteries are evaluated for him" and 
consecrated. Apparently, lack of intent to consecrate a particular 
item does not prevent its consecration. Abaye said to Rabbi Zeira: 
Yes, the intention of a person who consecrates his property is 
upon his phylacteries,. because one who consecrates his prop- 
erty thinks to himself: I am performing a mitzva, and he therefore 
intends to include his phylacteries; but the intention of a person 
is not upon the clothing of his wife and his children, due to 
the enmity that would be engendered if he consecrated their 
clothing. 


Rav Oshaya also objects to Rabbi Abba’s explanation: But is it not 
so that the matter of those who are obligated in valuations was 
taught here in the mishna, and we learned in a mishna (Arakhin 
21a): Concerning those who are obligated in valuations, the 
Temple treasury seizes collateral from them to force them to fulfill 
their vow. 
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And is the intention of a person upon himself to allow the trea- 
surer to seize collateral from him? Presumably not. Nevertheless, 
collateral is seized from him, proving that one’s intention does not 
prevent consecration. Accordingly, even if it is assumed that he 
does not intend to consecrate the clothing of his wife or children, 
the clothing should nevertheless be consecrated. Why, then, is 
the clothing of his wife or children not consecrated? 


Rather, Rabbi Abba also holds that the reason the clothing is 
not consecrated is not due to his intent, and he said a different 
explanation: Anyone who consecrates his property becomes as 
one who transferred his wife’s and his children’s clothing to 
them at the outset. Therefore, the clothing did not belong to him 
at the time that he consecrated his property. 


§ The Gemara presents another situation in which one makes a 
purchase involving a third party. The Sages taught: In the case of 
one who purchases a field in the name of another, he is not 
compelled to sell it. But ifhe said to him at the time of the sale: I 
will purchase the field on the condition that he will sell it to me, 
he is compelled to sell it. 


Noting the ambiguity of this statement, the Gemara asks: What is 
it saying? Rav Sheshet said that this is what it is saying: With 
regard to one who purchases a field from another, claiming that 
he is acting in the name of the Exilarch® or another dominant 
figure, so that others will be discouraged from contesting the sale, 
the Exilarch is not compelled to sell it to him, i.e., the Exilarch 
is not required to provide the purchaser with documentation 
that the field belongs to the purchaser. But if the purchaser said 
to the seller: I will purchase the field on the condition that the 
Exilarch will provide me with that documentation, the Exilarch 
is compelled to sell it to him, i.e., to provide him with the 
documentation. 


The Gemara questions Rav Sheshet’s interpretation. The Master 

said: With regard to one who purchases a field in the name of the 

Exilarch, the Exilarch is not compelled to sell it to him. Since the 

baraita teaches only that the Exilarch is not required to provide the 

purchaser with documentation that the field is his, it can be under- 
stood by inference that the purchaser has nevertheless acquired 

the field for himself." Let us say that this interpretation of the 

baraita disagrees with the statement of the residents of the West, 
Eretz Yisrael, who say: And who informed the owner of the wheat 

that he should transfer the wheat to the customer? Since the 

seller assumed he was selling the field to the Exilarch, the Sages of 
Eretz Yisrael would hold that the sale does not take effect. 


The Gemara rejects this: If it is due to this inference that it is sur- 
mised that the baraita is in conflict with the opinion of the Sages 
of Eretz Yisrael, it is not difficult, as it can be said that the baraita 
is discussing a case where the purchaser informed the owner of 
the field and informed the witnesses that he intends to purchase 
the field for himself. 


The Gemara rejects Rav Sheshet’s interpretation for a different 
reason. Rather, say that the latter clause is difficult, as it states 
that if the purchaser said to the seller: I will purchase the field on 
the condition that the Exilarch will sell it to me, the Exilarch is 
compelled to sell it to him. Why should the Exilarch be compelled 
to provide the purchaser with documentation? But let the Exilarch 
say: I do not desire your esteem nor do I desire your disgrace, 
i.e, I am not involved in your affairs. Since the Exilarch had not 
been party to the negotiations, how can a stipulation stated by the 
purchaser render him obligated? 


Rather, Abaye said: This is what the baraita is saying: With regard 
to one who purchases a field in the name of his friend, the 
Exilarch," 
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BACKGROUND 

In the name of the Exilarch - soha w owa: Not only 
was the Exilarch the civil authority over the Jewish com- 
munity in Persia, he served in an official capacity and was 
considered a government minister. Being that the Exilarch 
had great power, at times people would claim to be pur- 
chasing property on his behalf, so as to prevent others from 
contesting the sale. 


HALAKHA 


By inference that he has acquired the field for himself — 
mb xp xapat ban: A seller cannot renege on a sale even 

ifthe purchaser deceitfully claimed that he was purchasing 

the item on behalf of another, as long as the purchaser paid 

for the purchase himself. This ruling stands in opposition 

to the opinion of the Sages of Eretz Yisrael (Shu/han Arukh, 
Hoshen Mishpat 184:2 and Beur HaGra there). 


NOTES 


In the name of his friend the Exilarch - W ivan owa 
smh: There are versions of the text that do not mention 
the Exilarch here, as he is not relevant to this explanation. 
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NOTES 


The seller is not compelled — 1311377 Nk p3ia prs: The seller 
is not compelled to write a second deed in the purchaser's 
name. The Rosh explains that the seller may not wish to 
provide the purchaser with an additional deed, as people 
are hesitant to have legal documents circulating in their 
name. 


On the condition — naa by: Rashi explains that the pur- 
chaser states to the seller: | will purchase the field on the 
condition that you will provide a deed in my name. Accord- 
ingly, itis clear why the Exilarch is not compelled to provide 
the purchaser with a document stating his ownership, as 
the Exilarch was not involved in the transaction. 

Others explain that the statement was made by the 
purchaser to the Exilarch, meaning: | will purchase the 
field in your name on the condition that you will later 
provide documentation that it belongs to me. Neverthe- 
less, Abaye holds that the Exilarch is still not compelled to 
write the document, as he has the right to say: | do not 
desire your esteem and | do not wish to participate in 
such a transaction. 


HALAKHA 

The seller is not compelled, etc. — 131 1311277 Mts p9) pre: 
If one purchased a field from another, stating that he is 
purchasing it on behalf of a third party, and received a bill 
of sale to that effect, and then stated that he in fact pur- 
chased it for himself, the seller is not compelled to provide 
an additional bill of sale. If the purchaser had informed 
the seller, or even just witnesses, that he is purchasing the 
field for himself, but requires a bill of sale in the name of 
another for whatever reason, the seller must provide him 
with an additional bill of sale in his own name. This is in 
accordance with Abaye’s explanation of the baraita (Ram- 
bam Sefer Kinyan, Hilkhot Sheluhin VeShutafin 2:5; Shulhan 
Arukh, Hoshen Mishpat 184:2). 


LANGUAGE 
Protection [panahya] - x’m29: Apparently from the 
Middle Persian panahih, also meaning protection. 
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the seller is not compelled™" to sell the field another time, i.e., 
to provide the purchaser with a document denoting him as the 
owner of the field. But if he said to him: I will purchase the 
field on the condition" that you will provide a deed in my name, 
the seller is compelled to sell the field again, i.e., to provide the 
purchaser with a document denoting him as the owner. 


The Gemara clarifies the baraita: The Master said: In the case of 
one who purchases a field in the name of another, the seller is 
not compelled to sell the field another time. The Gemara asks: 
Isn’t this obvious? The Gemara answers: Lest you say that the 
purchaser can say to the seller: You knew that I took, i.e., pur- 
chased, the field for myself, and it was merely for protection 
[ufanahya]' that I desired to obtain ownership by claiming to 
purchase it in the name of the other person, and I do not throw 
out money for naught. Rather, it was with the intention that 
you will write another document for him, i.e., the seller, stating 
that I purchased the field. The baraita therefore teaches us that 
the seller can say to him: I have performed a matter for you 
together with the one in whose name you purchased the field, 
and let him write you another document. 


The Gemara discusses Abaye’s interpretation of the latter clause 
of the baraita, which states: But if he said to him: I will purchase 
the field on the condition that you will provide a deed in my name, 
the seller is compelled to sell the field again. Isn’t that obvious? 
No, it is necessary to state this halakha in a case where the pur- 
chaser said to the witnesses in front of the seller: You can see 
that I require another document. Lest you say that the seller 
can say to him: I thought that it was a document from the 
one in whose name you purchased the field that you were saying 
you required, and not from me. Therefore, the baraita teaches us 
that the purchaser can say to him: It was for this that I took 
the trouble and said to the witnesses, in front of you, that I 
require another document, as it is from you that I require the 
document. 


§ The Gemara mentions a related incident: Rav Kahana gave 
money to a salesman in exchange for flax, and temporarily left 
the flax in the possession of the seller. Ultimately, the flax appre- 
ciated in value and the owner of the flax sold it for a greater profit 
on behalf of Rav Kahana, intending to give him all of the money. 
Rav Kahana then came before Rav, and said to him: What 
should I do? Should I go and take my money, or would doing so 
have the appearance of collecting interest for a loan? Rav said to 
Rav Kahana: If, when they sold the flax, they said: This flax is 
Kahana’s, go take the money, as in such a case it is as though the 
flax was purchased directly from you. But if they did not say this, 
do not take the money, since you would be receiving a greater 
sum of money than you provided, and this would appear to be a 
loan repaid with interest. 


The Gemara asks: In accordance with whose opinion was Rav’s 
ruling? Was it only in accordance with the opinion of the people 
of the West, Eretz Yisrael, who say: Who informed the owner 
of the wheat that he should transfer the wheat to the owner of 
the money? As the Gemara taught earlier, the Sages of Eretz 
Yisrael hold that the sale can be performed on another's behalf 
only if such an arrangement is explicitly stated at the time of the 
transaction. In this case as well, ifthe seller did not explicitly state 
that the money would belong to Rav Kahana, all the money from 
the sale would be acquired by the seller, who would then be pro- 
hibited to give it to Rav Kahana due to the appearance of paying 
interest. 


Sopw pI MOTD DPP WY 
ANT NIT xbonn XID OA 
pawn pan be: pm ‘mba ban 

inban nye 


spawn x) XT TIRK ONT ON 
any ESI aera) xo n 
Pas) Five Many poin WNT 

Ta TAK Py 


mona my swan ny rian AA 
x ot) vans aon - yawn 
mi bax ambwh x) wa) xb jm 
MP - nD ox? pT ma wh 

wert 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara rejects this: Is that to say that Rav Kahana gave four 
dinars and took eight in return? He did not lend money to the 
seller. Rather, the flax appreciated in value by itself, and when the 
seller sold it he robbed Rav Kahana of his flax, and we learned in 
a mishna (93b) that all robbers pay compensation according to 
the value of the stolen item at the time of the robbery. Therefore, 
according to all opinions the seller owes Rav Kahana the value of 
the flax at the time the seller sold it for its appreciated value, and 
Rav Kahana’s accepting the money would not constitute collecting 
interest for a loan. 


Having rejected the previous explanation of Rav’s ruling, the 
Gemara presents an alternative understanding of the case. The 
Sages say: There, it was a matter of trust, as the seller was paid in 
advance and Rav Kahana did not pull the flax as an act of acquisi- 
tion, or perform any other formal act of acquisition. Consequently, 
at the time of the second sale the flax belonged to the seller. And 
Rav conforms to his standard line of reasoning, as Rav says: One 
may make an arrangement of trust with regard to the delivery of 
items such as produce," i.e., one may pay the money in advance 
with the agreement that he will receive the produce at a later date, 
but one may not make an arrangement of trust with regard to 
money," i.e., one may not pay the money in advance with the agree- 
ment that he will receive the value of the produce at a later date, as 


this has the appearance of collecting interest. 
One who robs another" of an item having 


MI S H N the value of at least one peruta and takes a 


false oath to the robbery victim claiming his innocence, and then 
later wishes to repent, must bring the money, which includes the 
principal together with an additional one-fifth payment, to the 
robbery victim, even if this necessitates following after him to a 
distant place like Medea.™” The robber may not give the payment 
to the robbery victim’s son" to return it to the robbery victim, and 
neither may he give it to his agent, but he may give the payment 
to an agent of the court." And if the robbery victim dies, he 
returns it to his heirs." 


NOTES 


One may not make an arrangement of trust with regard to 
money - 0273 TAK pwiy px: According to Ray, it is permit- 
ed to pay in advance for a particular item only if an arrange- 
ment is made with the seller that he will eventually deliver the 
item. It is forbidden for the seller to later give the purchaser 
he cash value of the item in lieu of the item itself, as this has 
he appearance of paying interest, since, ostensibly, one gives 
another a sum of money and receives a greater sum in return 
(see Rabbeinu Hananel). Josafot note that in the discussion of 
his issue in tractate Bava Metzia (63a), Rabbi Yannai permits 
such a transaction, as he holds that since there was technically 
asale rather than a loan, the prohibition against paying interest 
does not apply, even by rabbinic law. 


To Medea - vn: Some explain that the Gemara’s use of Medea 
o exemplify a distant place is not incidental, but is actually an 
allusion to the verse: “Behold, | will stir up the Medes against 
hem, who shall not regard silver” (Isaiah 13:17). Accordingly, 
he Talmud intimates that even if the item one is returning is 
considered worthless to its owner, the robber must neverthe- 
ess ensure that it is returned (Tiferet Yisrael). 


But he may give it to an agent of the court - mow minha 
p1 ma: The mishna teaches that once the robber has trans- 
erred the stolen item to a court agent, he is considered to 
have returned it and may bring his guilt-offering immediately. 


Rashi explains that this leniency is due to the ordinance 
instituted for the penitent, so that one wishing to return a 
stolen item need not expend more money in returning it than 
the stolen item is worth. Consequently, the robber may present 
the payment to an agent of the court, who will hold it until the 
robbery victim comes to claim it. Tosafot, however, contend 
that this refers to an agent appointed by the court to convey 
the payment to the robbery victim. Tosefot HaRash add that the 
robber must pay for this agent's efforts. 


And if the robbery victim dies he returns it to his heirs - ot 
yews ‘spiny ma: Some explain that the novelty here is that the 
robber must seek out his victim's heirs, just as he must seek out 
the victim himself (first explanation in oe Rashba). Others 
explain that the novelty is that the robber is not exempt from 
paying the additional one-fifth payment if his victim dies. This 
is in contrast to the halakha that if the robber dies, his own heirs 
are exempt from paying the additional one-fifth payment (sec- 
ond explanation in Josafot). According to the Meiri, the mishna 
teaches that if the robbery victim has many heirs scattered in 
various places, the robber needs to convey the payment to only 
one of them, rather than tracking down each heir separately. 


HALAKHA 

One may make an arrangement of trust with regard to 
produce, etc. — 3) MVNA mN pwiy: One who received 
advance payment for an item that then appreciated in value 
may deliver the item to the purchaser. Rabbeinu Tam permits 
him to deliver the monetary value of the appreciated item, in 
accordance with the opinion of Rabbi Yannai in Bava Metzia 
63a, while the Rashbam and the Rosh rule that he may not, 
in accordance with the opinion of Rav (Shulhan Arukh, Yoreh 
Dea 175:6). 


One who robs another, etc. -^31 Yan n% ran: One who 
robs another of an item worth one peruta or more and then 
takes a false oath claiming his innocence must pursue the 
robbery victim as far as necessary in order to return the sto- 
len item (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 7:9; 
Shulhan Arukh, Hoshen Mishpat 367:1). 


He may not give the payment to the son, etc. - x ra x 
gr i: One who robbed another and then took a false 
oath claiming his innocence cannot fulfill his obligation to 
return the stolen item by giving it to the son or agent of the 
robbery victim. If the robbery victim appointed an agent in 
the presence of witnesses, the robber may give the payment 
to that agent (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
710; Shulhan Arukh, Hoshen Mishpat 367:2). 


He may give it to an agent of the court - pa ma mow pia: 
One who robbed another and then took a false oath claim- 
ing his innocence may give the principal and the additional 

one-fifth payment to the court, or to a court-appointed agent. 
If he does so, he has fulfilled his obligation to return the 

stolen item and may bring his guilt-offering immediately. 
There is a dispute among the later commentaries with regard 

to whether a robber has fulfilled his obligation if the court 
ultimately fails to deliver the payment to the robbery victim 

(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 7:10; Shulhan 

Arukh, Hoshen Mishpat 367:2). 


And if the robbery victim dies he returns it to his heirs - 
wows wiry mA DNY: If the robbery victim dies, the robber 
must return the principal and the additional one-fifth pay- 
ment to the heirs of the robbery victim (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 8:1; Shulhan Arukh, Hoshen Mishpat 
367:4). 


BACKGROUND 
Medea - *1: In talmudic times, Medea was one of the 
provinces of the Iranian kingdom. During the First Temple 
period, Medea was still a strong, independent country, situ- 
ated largely east of the Tigris River. Medea was considered a 
faraway land even in the days of the Mishna, and traveling 
there required considerable time and effort. 
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HALAKHA 

If he gave him the principal — ppi ny b (m3: In any situ- 
ation where the robber is no longer obligated to pay at 
least the value of one peruta of the principal, he need not 
pursue the robbery victim in order to return the additional 
one-fifth payment. Accordingly, if the robber had already 
paid or was forgiven the principal, he need not pursue the 
victim (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 7:11; 
Shulhan Arukh, Hoshen Mishpat 367:3). 


He gave him the additional one-fifth payment, etc. - jn 
aD win Nx ib: If the robber paid or was forgiven the 
additional one-fifth payment he must nevertheless pursue 
the robbery victim to repay the principal, provided that the 
remaining debt is at least the value of one peruta (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 7:11; Shulhan Arukh, 
Hoshen Mishpat 367:2). 


Perek IX 
Daf103 Amudb 


HALAKHA 


Pays an additional one-fifth payment apart from the 
additional one-fifth — wrin by wnin obwn: If a robber 
returned the principal amount of the robbery, then took 
a false oath stating that he had returned the additional 
one-fifth payment, the additional one-fifth is considered 
a new principal obligation. The robber therefore owes an 
additional fifth apart from the additional one-fifth pay- 
ment. If he pays the new principal, then took a false oath 
stating that he had returned the new additional one-fifth 
payment, this process can continue until the principal is 
reduced to less than the value of one peruta (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 7:12). 


The principal and an additional one-fifth payment and 
a guilt-offering — Dwg) wain yp: One who owes another 
money for whatever reason and takes a false oath that he 
does not owe the money is obligated to pay his creditor 
the principal amount owed and an additional one-fifth 
payment, and is also obligated to bring a guilt-offering 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 7:1-2). 


If he did not take an oath to him, no - xb b yawa xd: A 
robber who orally denies his debt but has not taken a false 
oath that he does not owe the victim is not obligated to 
pursue the latter in order to return the stolen item to him, 
but may wait for the robbery victim to come and claim it 
from him. The Rema, citing the Rosh and the Tur, writes that 
the robber must notify the robbery victim that his payment 
is ready for him to collect (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 7:9; Shulhan Arukh, Hoshen Mishpat 367:1). 


Robbed one of five — nwrm IM by: One who robbed 
one of five people but does not know which, must pay all 
of them who take an oath that they were the victim of the 
robbery. This is the halakha even if the robber did not take 
a false oath concerning his obligation, as the halakha is in 
accordance with the opinion of Rabbi Akiva. Some halakhic 
authorities rule in accordance with the opinion of Rabbi 
Tarfon that the robber may place the stolen item between 
the claimants and withdraw (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 4:9; Shulhan Arukh, Hoshen Mishpat 365:1 
and Shakh there). 
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Ifhe gave the robbery victim the principal" value of the stolen item 
but did not give him the additional one-fifth payment, or if the 
owner forgave him concerning the principal but did not forgive 
him concerning the additional one-fifth payment, or if he forgave 
him concerning this and concerning that, with the exception of 
the value of less than one peruta of the principal, he need not 
pursue him to repay the remaining debt. By contrast, if he gave the 
robbery victim the additional one-fifth payment" but did not give 
him the principal, or if the robbery victim forgave him concerning 
the additional one-fifth payment but did not forgive him concern- 
ing the principal, or if he forgave him concerning this and con- 
cerning that, with the exception of the value of one peruta of the 
principal, he must pursue him to repay the remaining debt. 


If the robber gave the robbery victim the principal and tooka false 
oath to him concerning the additional one-fifth payment, asserting 
that he had already paid it, 


then the additional one-fifth is considered a new principal obliga- 
tion. The robber pays an additional one-fifth payment apart from 
the additional one-fifth" payment about which he had taken a false 
oath. If he then takes a false oath concerning the second one-fifth 
payment, he is assessed an additional one-fifth payment for that 
oath, until the principal, i.e., the additional one-fifth payment 
about which he has most recently taken the false oath, is reduced 
to less than the value of one peruta. 


And such is the halakha with regard to a deposit," as it is stated: 


“If anyone sins, and commits a trespass against the Lord, and he 


defrauds his counterpart with regard to a deposit, or with regard 
to a pledge, or with regard to a robbery, or if he exploited his 
counterpart; or he has found that which was lost, and deals 
falsely with it, and swears to a lie... he shall restore it in full, and 
shall add the fifth part more to it” (Leviticus 5:21-24). This one must 
pay the principal and an additional one-fifth payment, and bring 


a guilt-offering." 
e E M A The mishna teaches that if a robber took a 
false oath that he did not rob, he must travel 
even as far as Medea in order to repay the robbery victim. This 
indicates that if he takes an oath to the robbery victim, yes, he is 
required to go to any length to repay his obligation, but ifhe did not 
take an oath to him, no," he does not have to do so. Whose opinion 
is this? It is not the opinion of Rabbi Tarfon and not the opinion 
of Rabbi Akiva, as it is taught in a mishna (Yevamot 18b): If one 
robbed one of five” people and he does not know which of them 
he robbed, and each one ofthe five says: He robbed me, the robber 
places the stolen item between them" and withdraws from them; 
this is the statement of Rabbi Tarfon. Rabbi Akiva says: This is 
not the way to spare him from transgression. He is not considered 
to have returned the stolen item until he pays the value of the stolen 
item to each and every one of the five. 


And such is the halakha with regard to a deposit - }ì1p33 13): 
The verse discusses not only one who actively robs money from 
another, but also one who withholds payment in any form. Con- 
sequently, one who was appointed as a bailee for a deposit and 
takes a false oath that he was not the bailee is also included in 
the halakha obligating one to pay an additional one-fifth and 


NOTES 


Between them - ofa: The early commentaries note that this 
does not mean that the robber physically places the stolen item 
between them, as one of the five could then seize it unlawfully. 
Rather, it means that the robber leaves the money with the court 
until they clarify to whom it belongs or holds on to it as a deposit 
for its rightful owner. 


bring a guilt-offering. The halakha is the same for one who 
withholds payment of a loan by taking an oath that he does 


not owe it. 
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The Gemara clarifies: In accordance with whose opinion is the 
mishna written? If one suggests that it is in accordance with the 
opinion of Rabbi Tarfon, it is not so, because even though 
the robber took a false oath that he did not rob, Rabbi Tarfon says: 
He places the stolen item between them and withdraws; it is not 
his responsibility to ensure that it reaches the robbery victim. If one 
suggests that it is in accordance with the opinion of Rabbi Akiva, it 
is also not so, because even though the robber did not necessarily 
take a false oath, Rabbi Akiva says: He is not considered to have 
returned the stolen item until he pays the value of the stolen item 
to each and every one of the five, while the mishna rules that his 
obligation is contingent upon his having taken the false oath. 


The Gemara answers: Actually, it is in accordance with the opinion 
of Rabbi Akiva, and when Rabbi Akiva says that the robber is not 
considered to have returned the stolen item until he pays the value 
of the stolen item to each and every one of the five, it is only in a 
case where the robber took a false oath that Rabbi Akiva says this. 
What is the reason? As the verse states with regard to one who 
takes a false oath concerning a financial obligation: “Unto him to 


whom it appertains shall he give it, on the day of his being guilty” 


(Leviticus 5:24). The halakha that the guilty party must make a 
rigorous effort to return what he owes is stated in the case of one 
who took a false oath, and Rabbi Akiva would state his ruling only 
in that case. 


The Gemara asks: And how does Rabbi Tarfon rule that a robber 
who tooka false oath is not required to pay all claimants, being that 
the verse indicates otherwise? The Gemara answers: Even though 
he took a false oath and by Torah law is obligated to return the 
stolen item to the robbery victim, the Sages instituted an ordi- 
nance allowing him to place it between the five possible victims, as 
it is taught in a baraita that Rabbi Elazar, son of Rabbi Tzadok, 
says: The Sages instituted a great ordinance’ stating that if the 
expense required to return a stolen item to the victim is greater 
than the principal, the robber may pay the principal and the 
additional one-fifth payment to the court, and he then brings his 
guilt-offering and achieves atonement for himself. This ordinance 
would apply here as well, as the expense required to pay all five 
claimants is greater than the principal. 


The Gemara asks: And doesn’t Rabbi Akiva agree that the Sages 
instituted this ordinance? The Gemara answers: Rabbi Akiva holds 
that when the Sages instituted the ordinance, they did so only for 
cases where the robber knows whom he robbed, as in such cases 
he is definitely returning the money to its owner by depositing it 
with the court, who will convey it to the robbery victim. But in the 
case of one who robbed one of five people, where he does not 
know whom he robbed, and where, by merely placing the stolen 
item between the five of them the money is not returned to its 
owner, the Sages did not institute an ordinance. 


Rav Huna bar Yehuda raises an objection to the explanation that 
Rabbi Akiva stated his opinion specifically in a case where the rob- 
ber tookan oath. The baraita in the Tosefta (Yevamot 14:2) states that 
Rabbi Shimon ben Elazar says: Rabbi Tarfon and Rabbi Akiva 
did not disagree with regard to one who purchased an item from 
one of five" people and does not know from which of them he 
purchased it, as both agree that in this case he places the money 
of the purchase between them and withdraws. Since the purchaser 
has not transgressed, he is not penalized by being required to suffer 
the loss of paying each of them. With regard to what did they 
disagree? They disagree with regard to one who robbed one of five 
people, and he does not know from which of them he robbed the 
item, as Rabbi Tarfon says: He places the stolen item between 
them and withdraws, and Rabbi Akiva says: He has no remedy, 
i.e. he has not fulfilled his obligation to return the stolen item, until 
he pays the value of the stolen item to each and every one of them. 
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NOTES ———___—_——_- 
They instituted a great ordinance - p7 moins mapn: The 
Meiri explains that this ordinance was instituted for circum- 
stances in which the return of the stolen item would entail 
a significantly greater expense on the part of the robber 
than the value of the stolen item itself. Nevertheless, once 
the Sages instituted the ordinance, it applies to all cases in 
which the expense would exceed the value of the stolen 
item, even if by only a little. Maharatz Hayyut, based on Rashi 
in tractate Shevuot 47a, writes that this ordinance is referred 
to as great because the Sages were audacious enough to 
override the Torah law that a robber must return the stolen 
item at any cost. This ordinance was instituted for the sake 
of the robbers, in order to encourage repentant robbers to 
return others’ items, and to this end the Sages also allowed 
a robber to deliver his payment to the court. 


HALAKHA 


Purchased from one of five — nwran amy mpd: One who 
purchased an item from one of five people, but does not 
remember from whom, is not obligated to pay every one 
of them that claims he was the seller. Rather, he may place 
he purchase money between them in a manner that the 
money will remain secure and he may then withdraw. When 
he true seller is identified, he will take the money. There is 
disagreement among the halakhic authorities concerning 
whether the money should remain in the possession of the 
purchaser or if it is transferred to the court (see Shakh). It 
is considered an act of piety for the purchaser to pay all of 
he five, provided that they claim to be the seller (Rambam 
Sefer Kinyan, Hilkhot Mekhira 20:2; Shulhan Arukh, Hoshen 
Mishpat 222:2). 
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HALAKHA 


What is the difference to me if he purchased, and what 
is the difference to me if he robbed — » ma mpd b m 
Dix: One who purchased an item from one of five people 
and took a false oath that he did not do so must pay each 
one of them that claims to be the seller. The court enforces 
this obligation (Rambam Sefer Kinyan, Hilkhot Mekhira 20:3; 
Shulhan Arukh, Hoshen Mishpat 222:3 and Taz there). 


PERSONALITIES 

Rabbi Yehuda ben Bava - x33 73 7117 +37: Rabbi Yehuda 
ben Bava was one of the tanna‘im active during the period 
between the destruction of the Second Temple and the 
destruction of the city of Beitar. He began his studies while 
the Temple was still standing, but was most active during 
the years when the Sanhedrin was located in Yavne. His 
testimonies and other statements are mentioned in many 
sources. He was famous for his piety. 

According to the Gemara in tractate Sanhedrin, he was 
cruelly executed by the Romans after ordaining five Rabbis 
o serve as judges. It was said about him: If not for him, the 
halakhot of fines would have disappeared from among the 
Jewish people. According to the calculations, he must have 
been over the age of ninety when he died. 


Rabbi Yehuda son of Rabbi Elai - ybg na TTT DT: 

When the Mishna refers to Rabbi Yehuda without any addi- 
ion, it means Rabbi Yehuda, son of Rabbi Elai, one of the 
greatest of the fourth-generation tanna‘im. He was one of 
he last five disciples of Rabbi Akiva, while his father, Rabbi 
Elai, was a student of Rabbi Eliezer. Rabbi Yehuda learned 

Rabbi Eliezer’s Torah statements from his father. Rabbi 
Yehuda’'s foremost teacher was Rabbi Akiva, and it was in 
accordance with his opinion that he laid the foundations for 
he halakhic exegesis of Leviticus known as the Sifra, or Torat 
Kohanim. According to tradition, any unattributed statement 
in the Sifra was authored by Rabbi Yehuda. 

Rabbi Yehuda was ordained by Rabbi Yehuda ben Bava 
and is frequently quoted in aggadic sources alongside Rabbi 
Nehemya. His disciples included Rabbi Elazar, son of Rabbi 
Shimon; Rabbi Yishmael, son of Rabbi Yosei; and Rabbi 
Yehuda HaNasi. His son, Rabbi Yosei, son of Rabbi Yehuda, 
was also a renowned Sage. 
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NOTES 


Rav Huna bar Yehuda states his objection: And if it enters your 
mind that Rabbi Akiva stated his ruling specifically with regard 

to one who took a false oath, what is the difference to me if he 

purchased an item from another, and what is the difference to me 

ifhe robbed" him? In either case he has transgressed the prohibi- 
tion against taking a false oath denying his obligation, and he 

should be penalized by being required to ensure that the one to 

whom he owes the money receives it. 


And Rava raises another objection to the explanation that Rabbi 
Akiva stated his opinion specifically in a case where the robber 
took an oath. There was an incident involving a certain pious 
man who purchased an item from one of two people, and he did 
not know from which of them he purchased the item, and he 
came before Rabbi Tarfon for a ruling. Rabbi Tarfon said to him: 
Place the money of your purchase between them and withdraw. 
He then came before Rabbi Akiva, who said to him: You have 
no remedy until you pay each and every one, i.e., both of them. 
And if it enters your mind that Rabbi Akiva stated his ruling 
specifically where the purchaser took a false oath, does a pious 
man take a false oath? It seems from this incident that Rabbi 
Akiva rules he must pay all potential owners regardless of whether 
or not he tooka false oath. 


And if you would say that perhaps he took a false oath and later 
became a pious man, but isn’t there a tradition that anywhere 
that we say: There was an incident involving a certain pious 
man, the pious man is either Rabbi Yehuda ben Bava’ or Rabbi 
Yehuda, son of Rabbi Elai,’ and Rabbi Yehuda ben Bava and 
Rabbi Yehuda, son of Rabbi Elai, were both pious men from 
the beginning. 


Due to these objections, the Gemara offers an alternative explana- 
tion. Rather, the mishna here is actually in accordance with the 
opinion of Rabbi Tarfon, and Rabbi Tarfon concedes that a 
robber must pay every potential owner in a case where he took 
a false oath, as is the case in the mishna here. What is the reason? 
As the verse states: “Unto him to whom it appertains shall he 
give it, in the day of his being guilty” (Leviticus 5:24). This verse, 
which requires one to go to any length to return money owed, 
is referring specifically to one who takes a false oath concerning 
his financial obligation. And Rabbi Akiva, who said in the mishna 
in tractate Yevamot that a robber must pay all potential owners 
even though he did not take a false oath, agrees that the verse is 
referring specifically to one who takes a false oath, but holds that 
the Sages penalize the robber by obligating him to pay them all 
in any event. 


The Gemara questions this explanation of the mishna: But if the 
mishna is in accordance with the opinion of Rabbi Tarfon, after 
all, the mere fact that it is a case where he took a false oath is not 
sufficient to obligate him to pay the additional one-fifth and to 
bring a guilt-offering if it is a case where he did not also admit" 
that he took a false oath and owes the money. Therefore, why 
would the mishna here specifically state: And he took a false 
oath? Even without taking the false oath, the robber should also 
be obligated to pursue the owner as a result of his having admitted 
his obligation. As itis taught in a baraita: Rabbi Tarfon concedes 
that in a case where a robber says to two people: I robbed one 
of you of one hundred dinars and I do not know which of you 
it was, he gives one hundred dinars to this person and one 
hundred dinars to that person, 


It is not sufficient where he did not admit - 7117 xo ND xb: 
Tosafot and the Ra‘avad explain that since the court had already 
exempted the robber from payment based on his oath, it is clear 
that he is admitting his obligation in order to repent, without 
any ulterior motives. If this is the case, even Rabbi Tarfon would 


256 


BAVA KAMMA ` PEREK IX : 103B° 3) 9T pa 


agree that the robber must return the stolen item to its owner 
in order to atone for his act, just as he concedes that a robber 
who does not know whom he robbed must pay all claimants 
if he wishes to atone for his robbery, as the Gemara will now 
note. Rashi explains that the Torah describes a robber'’s obliga- 


tion to return a stolen item in order to achieve atonement only 
after it mentions his admission of guilt. Therefore, anyone who 
admits that he must return a stolen item is included in the 
Torah’s obligation to pay the principal and additional one-fifth 
payment, and to bring a guilt-offering. 
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as he has already admitted his obligation on his own." Rabbi Tar- 
fon concedes that a robber who wishes to repent must go to any 
length to return the stolen item to its owner. If the mishna here is 
in accordance with his opinion, it should not have stated its ruling 
specifically in a case where the robber took a false oath. 


Rather, Rava said: The case of the mishna is different," and the 
halakha stated here could be in accordance with the opinions of 
both Rabbi Tarfon and Rabbi Akiva. For as the robber knows 
whom he robbed and admitted to him that he robbed him, since 
it is possible to return the money to its owner, the robbery victim 
is as the one who says to the robber: The money you owe me will 
be kept in your possession as a deposit for me. Therefore, in a case 
where the robber took a false oath, even though the owner is con- 
sidered to have said to him: The money you owe me will be kept 
in your possession as a deposit for me, since the robber requires 
atonement for his false oath, it is not possible for him to achieve 
atonement until the money reaches the possession of the robbery 
victim. But in a case where the robber did not take a false oath," 
the money is considered as a deposit given to the robber until the 
owner comes and takes it. 


§ The mishna teaches that if the robber wishes to return the stolen 
item, he may not give the payment to the robbery victim's son to 
return it to the robbery victim, nor to his agent. The Gemara com- 
ments: It was stated with regard to an agent who was appointed 
in the presence of witnesses" to collect a debt from another: Rav 
Hisda said: Such an agent is a legally recognized agent, so that the 
debtor is considered to have repaid his debt as soon as he transfers 
the money to the agent, and the debtor will not be held responsible 
if an accident occurs causing the loss of the money before the agent 
gives it to the creditor. Rabba said: Such an agent is not a legally 
recognized agent, and the debtor remains responsible until the 
money reaches the creditor's possession. 


The Gemara explains their respective opinions: Rav Hisda said 
that he is an agent because it was for this reason that the creditor 
took the trouble and appointed the agent in the presence of wit- 
nesses, in order to place the matter under the agent’s domain. 
Rabba said that he is not an agent because this is what the creditor 
is assumed to be saying to the debtor: This individual is a trust- 
worthy person. If you are willing to rely on him, then rely on him 
to convey the payment to me. Similarly: If you wish to send the 
debt in his possession, then send it in his possession. 


HALAKHA 


As he has already admitted on his own — taxy 51 NTT 323W: 


If a robber says to two people: | robbed o 
know which, if he desires to fulfill his o 


he should pay the full amount to each of 


halakha, he may pay the full amount to t 


others disagree (Shakh). The Rema, citing the Rosh and the 
Tur, writes that the robber must send messengers to inform 
the robbery victim that he may collect the stolen item. This 
ruling is based on Rava’s emphasis that the robber admitted 
his guilt to the robbery victim (Rambam Sefer Nezikin, Hilkhot 


ne of you but do not 
bligation to Heaven, 
them. According to 
e two of them, and 


they will divide it (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
410; Shulhan Arukh, Hoshen Mishpat 365:2). 


But in a case where the robber did not take a false oath - 
Yann xb i: One who robs another and denies having 
done so without taking a false oath is not obligated to pursue 
the robbery victim in order to return the stolen item. Rather, 
he holds on to it as a deposit until the robbery victim arrives 
to claim it. Some hold that the robber is not even obligated 
to send messengers to inform the robbery victim of his willing- 
ness to return the stolen item, but may wait until the robbery 
victim returns to the robber’s location (Maharshal), though 


Gezeila VaAveda 7:9; Shulhan Arukh, Hoshen Mishpat 367:1 and 
Beur HaGra there). 


An agent who was appointed in the presence of witnesses — 
Dwa iInDyw mow: If one who is owed money by another 
appoints an agent in the presence of witnesses and authorizes 

him to collect the debt, the debtor has fulfilled his obligation to 

return the debt once he transfers the money to the agent. This 

is in accordance with the opinions of Rav Hisda, Rabbi Yohanan, 
and Rabbi Elazar (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 

7:10 and Sefer Kinyan, Hilkhot Sheluhin VeShutafin 3:5; Shulhan 

Arukh, Hoshen Mishpat 121:1, 367:2; see also 123). 


NOTES 


Rather, Rava said, the case of the mishna is different, 
etc. — 15) Praa Kw XII Wax xh: Rashi, Rabbeinu 
Hananel, and many early commentaries accept this ver- 
sion of the text in the Gemara, and understand that Rava is 
offering a new explanation of the mishna. According to this 
interpretation, the mishna can be in accordance with both 
the opinion of Rabbi Tarfon and Rabbi Akiva, as they both 
agree that a robber who takes a false oath must return pay- 
ment directly to the owner and that one who does not take 
a false oath is considered as a bailee of the stolen item. 

The Ra’avad, Ba'al HaMaor, and Josafot had an alternate 
version of the text that omits the word: Rather. According to 
this version, Rava is adding to the previous explanation, and 
posits that the mishna is in accordance with the opinion 
of Rabbi Tarfon, who requires a robber to return payment 
directly to the owner only if he has admitted his guilt after 
taking a false oath. Rabbeinu Peretz suggests the opposite 
explanation: Rava is suggesting that the mishna is in accor- 
dance with the opinion of Rabbi Akiva exclusively. Accord- 
ing to him, Rabbi Akiva holds that the Sages imposed a fine 
only upon a robber who took a false oath; otherwise, the 
robber is considered a bailee of the stolen item. 
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HALAKHA 

One who enters into an agreement to borrow a cow, etc. — 
"D187 mg byiwa: One who arranges to borrow a cow, which 
is then delivered by an agent, is not responsible for the animal 
until it reaches his possession, regardless of whether the agent is 
the owner's or his own. Nevertheless, if the borrower appointed 
the agent in the presence of witnesses (Lehem Mishne), or had 
agreed with the owner to have the animal delivered, the bor- 
rower is responsible for the cow as soon as it enters the agent's 
possession (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 
3:1; Shulhan Arukh, Hoshen Mishpat 340:5). 
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The Gemara cites a mishna that poses a difficulty to the opinion 
of Rav Hisda. We learned in a mishna (Bava Metzia 98b): With 
regard to one who enters into an agreement to borrow a cow” 
from another, and the owner sent it to the borrower in the 
possession of his own son, or in the possession of his own 
slave, or in the possession of his own agent, or if he sent it in 
the possession of the borrower’s son, or in the possession of 
the borrower's slave, or in the possession of the borrower’s 
agent, and the cow died, the borrower is exempt from paying 
for the cow, as it never entered his possession. 


The Gemara explains the case of the mishna: With regard to this 
agent of the borrower, what are the circumstances surrounding 
his appointment? If the mishna is discussing a case where he 
did not appoint him as his agent in the presence of witnesses, 
how do we know that he was appointed as an agent? Rather, it 
must be that it is a case where he appointed him as his agent 
in the presence of witnesses, and yet the mishna teaches that 
the borrower is exempt. This poses a difficulty to the opinion 
of Rav Hisda, who holds that one acquires property through 
his agent. According to his reasoning, the borrower should be 
held responsible for the cow once it reaches the possession of 
the agent. 


The Gemara answers: It is as that which Rav Hisda said con- 
cerning a different mishna: This is stated with regard to his 
hired hand or his regular harvester;" here also the mishna in 
Bava Metzia is with regard to his hired hand or his regular 
harvester. The mishna discusses a case where there were no 
witnesses to the appointment of the agent, and therefore it does 
not pose a difficulty to the opinion of Rav Hisda. Yet, since it is 
well known that this person is constantly in the owner’s service, 
he is assumed to be acting as his agent. 


The Gemara poses a difficulty to the opinion of Rav Hisda from 
the mishna here. We learned in the mishna: If the robber wishes 
to return the stolen item, he may not give the payment to the 
robbery victim's son to return it to the robbery victim, nor to 
his agent. With regard to this agent of the robbery victim, what 
are the circumstances surrounding his appointment? If the 
mishna is discussing a case where the robbery victim did not 
appoint him as his agent in the presence of witnesses, how 
do we know that he was appointed as an agent? Rather, is it 
not discussing a case where the robbery victim appointed 
him as his agent in the presence of witnesses, and the robber 
nevertheless does not fulfill his obligation to return the stolen 
item by giving it to this agent? The Gemara answers: Rav Hisda 
interpreted the ruling of the mishna with regard to his hired 
hand or his regular harvester, who do not require witnesses to 
validate their appointment as his agent. 


The Gemara asks: But with regard to an agent who the robbery 
victim appointed in the presence of witnesses, what is the 
halakha? Would one say that indeed, one appointed before 
witnesses is a legally recognized agent? If that is the case, instead 
of teaching in the latter clause: But he may give the payment 
to an agent of the court, which indicates that this is the only 
agent to whom he may give it, let the mishna make a distinction 
within the case of an agent appointed by the robbery victim 
itself and teach: An agent who the robbery victim appointed 
in the presence of witnesses is indeed a legally recognized agent. 
If an agent appointed in the presence of witnesses is a legally 
recognized agent, why does the mishna shift to discuss an agent 
of the court? 


NOTES 


His hired hand or his regular harvester - wn vow: All ment in the presence of witnesses. Nevertheless, one who 
are aware that these people are affiliated with the owner and transferred an item to them could still be responsible for any 
would be considered as his agents even without an appoint- mishaps or accidents. 
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The Sages say in response: Although the tanna of the mishna could 
have stated the case ofan agent appointed by the robbery victim in 
the presence of witnesses, he could not have stated this halakha 
definitively, as with regard to an agent of the court, there is no 
difference whether the robbery victim appointed him as an agent, 
i.e, the court appointed him at the behest of the robbery victim, and 
there is no difference whether the robber appointed him as an 
agent, i.e., the court appointed him at the behest of the robber. In 
both cases he is a legally recognized agent. Therefore, he could state 
the halakha concerning an agent of the court definitively. By con- 
trast, with regard to an agent who was appointed in the presence 
of witnesses, that only when the robbery victim appointed him 
as an agent he is an agent, but when the robber appointed him as 
an agent, he is not an agent, as the robber cannot appoint an agent 
to receive payment on behalf of the robbery victim, he could not 
have stated this halakha definitively. 


The Gemara comments: And this mishna, which rules that an agent 
of the court is an agent even if appointed only by the robber, serves 
to exclude the opinion of this following tanna, as it is taught in the 
Tosefta (10:11) that Rabbi Shimon ben Elazar says: If there was an 
agent of the court who was appointed by the robbery victim but 
not appointed by the robber, or an agent who was appointed by 
the robber, and subsequently the other, i.e., the robbery victim, 
sent for and took his payment from the agent’s possession, the 
robber is exempt from paying for any accidental damage to the 
payment during the delivery. Rabbi Shimon ben Elazar states that 
the robber is exempt from paying for any accidental damage when 
he gave the payment to a court agent he appointed only if the rob- 
bery victim sent for and took possession of the payment. This is in 
opposition to the ruling of the mishna that the robber is exempt 
whenever he gives the payment to an agent of the court. 


The Gemara cites the opinion of two other amora’im with regard to 
the status of an agent appointed in the presence of witnesses. Rabbi 
Yohanan and Rabbi Elazar both say: An agent who was appointed 
in the presence of witnesses is a legally recognized agent. And if 
you say: Our mishna contradicts this assertion, as it rules that the 
stolen item is not considered returned if given to an agent of the 
robbery victim, this is of no concern. 


The Gemara explains: The mishna does not mean to disqualify an 
agent appointed by the robbery victim in the presence of witnesses, 
but rather is referring to a case where the robbery victim provides 
the robber with an agent" without appointing him in the presence 
of witnesses, in that he says to someone: I have money owed to me 
that is currently with so-and-so, and he is not sending it. Present 
yourself to him, as perhaps he wishes to return it but cannot find 
a person with whom to send it. 


The Gemara offers a second explanation: Alternatively, it is in 
accordance with the statement of Rav Hisda, that the mishna is 
not discussing a case where he appointed the agent in the presence 
of witnesses, but it is still known that the agent acts on behalf of 
the robbery victim, as the ruling of the mishna is stated with regard 
to the victim’s hired hand or his regular harvester. That is why the 
robber is still liable after having given the payment to the agent. 


§ The Gemara discusses another matter relating to the appointment 
of an agent. Rav Yehuda says that Shmuel says: 


HALAKHA 


Where the robbery victim provides him with an agent - was given instructions about how to proceed in the presence 


mow b yr: An agent that was not formally appointed and 
was simply instructed to present himself to a particular debtor 
so that the latter will have an opportunity to repay his debt is 


of witnesses (Sma). Therefore, the borrower is held responsible 
for the payment even after it has entered such an agent's pos- 
session (Shulhan Arukh, Hoshen Mishpat 121:2). 


not a legally recognized agent. This is the halakha even if he 
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Perek IX 
Daf104 Amudb 


LANGUAGE 


Figure [deyokani] — »%: Apparently from the Greek 
deikavoy, deikanon, meaning a drawn or woven figure. 


HALAKHA 


One may not send money on the basis of a figure — p 
apga niyn prow: One who was not appointed as an 
agent in the presence of witnesses to collect another's debt 
or deposit is not a legally recognized agent, even if he pos- 
sesses signs authenticated by witnesses indicating that the 
creditor sent him. Accordingly, a debtor who transfers pay- 
ment to such an agent is still responsible for the payment 
until it reaches the creditor's possession, as the halakha is in 
accordance with the opinion of Shmuel (Rambam Sefer Kin- 
yan, Hilkhot Sheluhin VeShutafin 1:8; Shulhan Arukh, Hoshen 
Mishpat 121:3; see 121:4). 


Go, and Rabbi Abba will transfer to you, etc. - b ayant 
"131: Although a creditor's legally recognized agent is able to 
accept payment transferred to him by the debtor, his agency 
is immediately terminated in the event of the creditor's 
death. If this happens before the agent is paid, the debtor 
remains responsible to pay the heirs of the creditor. Therefore, 
the debtor has the right to refuse to transfer payment to 
the agent. As Rava suggests, if the creditor transferred the 
debt to his agent by means of the acquisition of land, then 
the debtor has fulfilled his obligation to pay his debt by 
giving the payment to the agent, and he will have no further 
obligation even in the event of the original creditor's death 
(Shulhan Arukh, Hoshen Mishpat 122:1). 
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One who owes a debt may not send money with another to the 

creditor on the basis ofa figure [deyokani]™ or sign used in place 

of a signature that is associated with the creditor. The possession of 
this sign on the part of the other is not sufficient proof that he has 

been appointed as an agent. And this is the halakha even if wit- 
nesses verifying that this is the creditor’s sign are signed on it. And 

Rabbi Yohanan says: If there are witnesses signed on it, one may 
send the money with the other. 


The Sages say: According to Shmuel, what is the rectification, 
i.e., what recourse is available to one who wishes to collect a debt 
without traveling to the debtor’s location? The Gemara answers: 
One may act like that course of action of Rabbi Abba, who was 
owed money’ by Rav Yosef bar Hama. Rabbi Abba said to Rav 
Safra: When you come back from Rabbi Yosef bar Hama’s locale, 
bring my money to me. When Rav Safra went there, Rava, Rav 
Yosef bar Hama’s son, said to him: Did Rabbi Abba write you a 
document stating: I have received payment, so that my father will 
have proof that he has absolved himself of the debt? Rav Safra said 
to him: No. Rava responded: Ifso, first go to him and let him write 
you a document stating: I have received payment, and then my 
father will pay you. 


Ultimately, Rava said to him: Even if he writes you a document 
stating: I have received payment, it is nothing, since perhaps by 
the time you arrive back here, Rabbi Abba will have died and 
the money will fall before his orphans as an inheritance, and the 
document stating: I have received payment, that was written by 
Rabbi Abba, will be nothing, as the debt is no longer owed to him, 
but rather, to his heirs. Rav Safra said to him: Rather, what is the 
rectification? Rava replied: Go, and Rabbi Abba will transfer to 
you" the rights to the money owed to him by means of acquisition 
of land" from him, and then you should come and write for us a 
document stating: I have received payment.” Then, we will pay you. 


Money on the basis of a figure, etc. -= 3) 37a niya: Most 
commentaries explain that the Gemara is referring to a case 
where a creditor sends another to collect a debt and provides 


NOTES 


concern Rava raises later, that in the event of the creditor's 
death, his heirs may be able to claim the debt a second time 
(Ra‘avad; Ba'al HaMaor). 


him with a figure or sign, e.g., the creditor's signature or seal, to 


verify his status as the creditor's agent. This method of authen- 
tication is not accepted even if there are witnesses who testify 
that the signature or seal belongs to the creditor. Others under- 
stand that the reference here is not to an image per se, but to 
a set of signs or a code, known only to the debtor and creditor, 
which the latter shares with his agent (Rabbeinu Hananel; Rab- 


beinu Yehonatan of Lunel). 


Tosafot explain that although it is proven that the creditor 
he one whom he entrusted with the sign, that 
person does not have the status of an agent. Consequently, the 
debtor would still be liable were an accident to occur causing 
the money to be lost before being delivered to the creditor. 
Accordingly, if one possesses a document signed by witnesses 
appointing him as the creditor's agent and authorizing him 
to collect payment, the debtor would be able to fulfill his 


relies upon 


Was owed money — "131 79B12 171: The Rashba finds this version 
of the text troubling because there is a principle that while 
money can be transferred from one person to another, an 
abstract debt cannot, even by means of the acquisition of land. 
Accordingly, it should have been impossible for Rabbi Abba to 
transfer the debt to Rav Safra. The Rashba therefore prefers a 
different version of the text that reads: He had money, mean- 
ing that Rabbi Abba had left an actual deposit in Rav Yosef bar 
Hama's possession, as deposited money can be transferred from 
one person to another by means of the acquisition of land. 


Will transfer to you by means of acquisition of land — 1733/73 
KYN IN T Movable property cannot be acquired bythe pay- 
ment of money or through the giving of a document. It must be 
ransferred through pulling, which is a formal act of acquisition. 
n order to enable the acquisition of money without the need 


obligation by paying this agent. There is uncertainty, however, 
whether the agent must be appointed in the debtor's presence. 
The geonim write that the halakha is dependent upon societal 
conventions, so that if documents of authorization are gener- 
ally relied upon, or even if they had been relied upon by these 
specific people, they are accepted in this case. 

Others write that the Gemara is referring to a case where wit- 
nesses signed a document authorizing its bearer to act as the 
creditor's agent. Accordingly, Shmuel does not assert that such 
an agent is not legally recognized. Rather, he advises debtors 
against transmitting payment via such an agent due to the 
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o perform a physical action, money may be transferred from 
one person to another along with one's land, as Rava suggested 
o Rav Safra. 


Write for us, | have received payment — pbapna b gins: 
This document stating: | received payment, is not identical 
o the one mentioned earlier. The former refers to a document 
certifying that responsibility for the payment has been trans- 
ferred to the agent, while the latter verifies that the money 
itself has been returned directly to its legal owner (Shita 
Mekubbetzet). 
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The Gemara notes: And this is like that course of action of Rav 
Pappa, who was owed twelve thousand dinars by a resident of 
Bei Hozai,® and he transferred his claim to the money to Rav 
Shmuel bar Abba by means of the acquisition of the threshold 
of his house." When Rav Shmuel bar Abba came from Bei Hozai 
with the money in hand, Rav Pappa went out as far as Tavakh® 
toward him in his excitement to receive the money. 


§ The mishna teaches that if the robber gave the robbery victim the 
principal value of the stolen item, but did not give him the addi- 
tional one-fifth payment required of a robber, he is not required to 
pursue the robbery victim in order to return the additional one-fifth 
payment. The Gemara comments: Apparently, the additional one- 
fifth payment is considered monetary restitution’ rather than a 
fine. And accordingly, if the robber died, the heirs of the robber 
must pay it to the robbery victim. 


And we also learned in the mishna that if the robber gave the rob- 
bery victim the principal and takes a false oath to him concerning 

the additional one-fifth payment, asserting that he had already paid 

it, the robber adds an additional one-fifth payment apart from the 

additional one-fifth payment about which he had taken a false oath. 
Apparently, the additional one-fifth payment is monetary restitu- 
tion, as one is obligated to pay an additional one-fifth for taking a 

false oath only with regard to monetary restitution, not with regard 

to fines. 


And this is also taught in a baraita: With regard to one who robs 

another and takes a false oath to him that he did not rob him, and 

then dies, his heirs pay the principal and additional one-fifth pay- 
ments to the robbery victim, but are exempt from the obligation 

to bring the guilt-offering.™ 


The Gemara asks: But are heirs obligated to pay the additional 
one-fifth payment of their father, indicating that apparently the 
additional one-fifth payment is monetary restitution, and there- 
fore the heirs must pay it? But one could raise a contradiction 
from a baraita. After having stated that one is required to add the 
additional one-fifth payment only for a robbery he commits himself, 
and not for a robbery committed by his father, the baraita states: I 
would still say that when does an heir not pay the additional one- 
fifth payment for his father’s robbery?" It is only when neither he 
nor his father took a false oath. 


But if he took a false oath, but not his father; or if his father took a 
false oath, but not he; or ifhe and his father both took false oaths; 
from where is the heir’s exemption derived? The verse states: “He 
shall restore the item that he robbed,” and “the item that he has 
acquired through exploitation” (Leviticus 5:23), and in this case 
the heir did not rob and did not exploit. Since the verse states the 
obligation to pay the additional one-fifth payment when discussing 
one who robbed or exploited another, and the heir has done neither, 
he is exempt from payment. This baraita states that heirs are not 
obligated to pay the additional one-fifth payment. 


Heirs are exempt from the guilt-offering 
owe: One who inherits a stolen item cannot incur an obliga- 
tion to bring a guilt-offering due to the robbery (Rambam Sefer 


Nezikin, Hilkhot Gezeila VaAveda 7:6). 


When does an heir not pay the additional one-fifth for his 
father's robbery - vay bis by wpn own wx ony: If one 
took a false oath that he did not commit a robbery and later 
admitted his guilt before dying, his heir is responsible to pay 


HALAKHA 
= yap ups pwr the principal and one-fifth payments to the robbery victim. If 
the robber did not admit to the robbery, but the heir did, he is 
exempt from paying the additional one-fifth. If the heir himself 
took a false oath and later admitted his guilt, he is obligated 
to pay both the principal and one-fifth payments, provided 
that the stolen item is still extant. If the stolen item is no longer 
extant, he pays only the principal (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 7:3-6). 


PATU P15 - BAVA KAMMA : PEREK IX -104B 


BACKGROUND 

Bei Hozai — »xtim #3: This is a province in Persia, known 
today by the similar name of Khuzestan, which is located 
near where the Tigris and Euphrates rivers flow into the 
Persian Gulf. Although the province was home to a Jewish 
community, it never developed as a center of Torah scholar- 
ship due to its distance from the Babylonian academies. 
The residents of Bei Hozai were primarily occupied with 
international trade and, as evidenced in several sources, 
were rather violent people with little connection to Torah. 


Location of Bei Hozai 


Tavakh — 31H: Apparently this is the name of a town near 
Neresh (Nares) located on the caravan routes to Bei Hozai. A 
similar place name found in Babylonia is Tauk. 


NOTES 


By means of the acquisition of the threshold of his house — 
TYIT XÐYÐN IN: According to most commentaries, the 
case in this Gemara is one where an individual was merely 
appointed as another's agent. If the creditor provided 
another with a document of authorization giving the latter 
full power of attorney, the ruling might be different (see 
Ra’avad and Shita Mekubbetzet). 


Apparently the additional one-fifth payment is consid- 
ered monetary restitution — x17 K302 win xx: Since 
the additional one-fifth payment is monetary restitution, 
one’s obligation to pay it is transferred to the heirs in the 
event of the debtor's death (Rashi; Shita Mekubbetzet). 


But are exempt from the obligation to bring the guilt- 
offering — DWNT pa prva: Even if the debtor had desig- 
nated a particular animal to be brought as a guilt-offering, 
his heirs cannot sacrifice it in the Temple due to the halakha 
that an offering whose owner has died is no longer a valid 
offering. If their father had not designated an offering, the 
heirs have no responsibility to bring an offering, because 
atonement cannot be achieved for the dead (Rashi). 
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NOTES 


And it is from the additional expressions in the verses — 
SN IPT NND: The additional terms referred to here are the 
words “robbery,” “exploitation,” and “lost item.” Since these 
expressions are all included in the phrase: “Anything about 
which he has sworn falsely” (Leviticus 5:24), they are super- 
fluous, and additional halakhot may be derived from them 
(Rashi; Shita Mekubbetzet). 


Does not pay even the principal - own x 22172 px: 
Since heirs are generally exempt from repaying loans by oral 
agreement that their father received, they are exempt from 
paying for a stolen item that is no longer extant. Although 
the heir took a false oath, such an oath is considered a regular 
false oath, and one does not pay the additional one-fifth 
payment for taking this oath (Rashi). 


And even when there is, etc. — 131 XD% +3): Rashi preferred 
a different version of the text, in which this exchange does 
not appear. He prefers it because the Gemara (111b) states 
that heirs who inherit land must compensate one whom their 
father had robbed. Other commentaries, however, accept 
this version of the text and suggest that the Gemara here 
is discussing the implication that the heirs are obligated 
by Torah law to compensate the robbery victim, while the 
Gemara later on refers to an ordinance instituted by the Sages 
obligating heirs to do so. 


HALAKHA 

The stolen item is no longer extant — nap too px: Heirs 
who inherit a stolen item from their father must return it to its 
owner unless it has been altered significantly, in which case 
they must provide monetary restitution. If the stolen item 
had been consumed before the robbery victim despaired 
of recovering it, the heirs are obligated to pay restitution. If 
it was consumed after the robbery victim had despaired of 
recovering it, they are obligated to pay restitution only if they 
had inherited land from their father. The geonim instituted an 
ordinance that they must pay restitution even with moveable 
property they had inherited, as they instituted in cases where 
the father died without having paid a loan contracted by oral 
agreement (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
5:5-7; Shulhan Arukh, Hoshen Mishpat 361:7 and Sma there). 
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The Gemara answers: Rav Nahman said that it is not difficult. 
Here, in the mishna and the first baraita, they discuss a case where 
the robber admitted his obligation and therefore was required to 
pay the additional one-fifth payment, and this obligation is trans- 
ferred to his heir; there, in the latter baraita, it discusses a case 
where he did not admit his obligation and was never required to 
pay the additional one-fifth payment. 


The Gemara rejects this answer: If the latter baraita discusses a 
case where he did not admit his obligation, then the halakha 
would be that the heir would not pay even the principal, as the 
obligation is not known by anyone. And if you would say that 
indeed it is so that he does not pay the principal, but isn’t it 
understood from the fact that the tanna searches for a source to 
teach the heir’s exemption from only the additional one-fifth 
payment, that it means to say that he does pay the principal. 


The Gemara also proves that the heir must pay the principal from 
the continuation of the same baraita. And further, it is taught 
in that baraita: And I would still say: When does the heir pay 
the principal for his father’s robbery? It is only when he and 
his father both took false oaths. But if his father took a false 
oath, and not he; or if he took a false oath, but not his father; or 
if neither he nor his father took false oaths; from where is the 
heir’s obligation to pay the principal derived? The verse states the 
following terms: “Robbery,” and “exploitation,” “lost item,” and 

“deposit” (Leviticus 5:23); and there is a derivation [yesh talmud] 
here to derive that the heir is obligated to pay the principal in all 
of these cases. 


The Gemara clarifies: And Rav Huna sat and stated this halakha, 
and Rabba, his son, said to him: Was the Master saying that 
there is a derivation [yesh talmud], or was the Master saying 
that they will be paid [yishtalmu]? Rav Huna said to him: Iam 
saying: There is a derivation, and it is from the additional 
expressions in the verses" that I say it can be derived. It is apparent 
that an heir is obligated to pay the principal, and this refutes Rav 
Nahman’s attempted resolution. 


Rather, what did Rav Nahman mean when he suggested that the 
second baraita is referring to a case where he did not admit his 
obligation and exempts his heir from paying the additional one- 
fifth but obligates him to pay the principal? The baraita is referring 
to a case where the father did not admit, but his son did admit, 
and therefore he is obligated to pay the principal. 


The Gemara asks: And let his son be liable to pay the additional 
one-fifth payment for his own false oath. The Sages say: In the 
case of the baraita, it is where the stolen item is no longer extant. 
Although the false oath was taken, it is not the type of obligation 
for which one must pay an additional one-fifth payment. The 
Gemara asks: If in the case of the baraita it is where the stolen 
item is no longer extant," the halakha should be that the heir does 
not pay even the principal,’ as the halakha is that while heirs 
must return an item stolen by their father, they are not obligated 
to compensate the owner if the item is no longer extant. The 
Gemara answers: No, the ruling is necessary in a case where 
there is guaranteed property, i.e., land, which the heirs inherited 
from the robber. Heirs are obligated to compensate the owner of 
a stolen item with inherited land, even if the stolen item itself is 
no longer extant. 


The Gemara asks: And even when there is" guaranteed property, 
i.e., land, what of it? After all, such a debt is legally considered a 
loan by oral agreement, and the creditor of a loan by oral agree- 
ment cannot collect from the heirs of the debtor, nor can he 
collect from those who purchased land from the debtor. 


‘The Sages say in response: 
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The reference here is to a case in which the father had already stood 
trial and was obligated to pay. In such a case, the debt is considered 
like aloan with a promissory note, which a creditor may collect from 
the debtor's heirs. The Gemara rejects this: If it is a case in which 
the father had already stood trial and was obligated to pay, then 
the heir, who took a false oath and later confessed, would have to 
pay even the additional one-fifth payment as well, as this would be 
akin to any monetary obligation; but the baraita rules that he is 
obligated to pay only the principal. Rav Huna, son of Rav Yehoshua, 
said: The heir is exempt because one does not pay the additional 
one-fifth payment for the denial of a debt that is secured by a lien 
on land. 


Rava said a different explanation: With what are we dealing here? 
We are dealing with a case where the stolen item is still extant, yet 
the heir is exempt because his father’s sack [ disakaya]' containing 
the stolen item was deposited in the possession of others. Accord- 
ingly, the heir pays the principal, since the stolen item is extant, but 
he does not pay the additional one-fifth payment because when 
he took an oath that it was not in his possession, he took an oath 
truthfully, as he did not know that his father had stolen the item. 


§ The mishna teaches that if the robbery victim forgave the robber 
concerning both payments, excepting less than the value of one 
peruta of the principal, he need not pursue him in order to return 
the remaining debt. Rav Pappa says: They taught that the robber 
is not obligated to pursue the robbery victim only when the stolen 
item is not extant, but if the stolen item is still extant, he must 
pursue him to return it, as we are concerned that perhaps the 
stolen item will appreciate in value, and the debt he owes will 
exceed the value of one peruta. 


There are those who say that Rav Pappa said: The halakha is not 
different when the stolen item is extant," and it is not different 
when the stolen item is not extant. In either case he does not need 
to pursue him because we are not concerned that perhaps it will 
appreciate in value. 


The Gemara cites another ruling with regard to a stolen item worth 
less than one peruta. Rava says: If one robbed another of three 
bundles" of goods that were worth three perutot in total, and they 
depreciated in value and their value stood at two perutot, even if 
he returned two bundles to the robbery victim he is obligated to 
return the other bundle. And the tanna of the mishna also taught 
(96b): If one robbed another of leavened bread, and Passover 
elapsed over it, and it is therefore prohibited to derive benefit from 
it, the robber says to the victim: That which is yours is before you, 
and he is not required to pay compensation, despite the fact that the 
robbery victim has suffered a monetary loss. 


HALAKHA 


One does not pay the additional one-fifth payment for the 
denial of a debt that is secured by a lien on land - pabwn ps 
Niypyp Tayt nya by win: Land, slaves, and documents are 


notincluded in the halakhot of the additional one-fifth payment. 


Consequently, one who denies owing money that is secured 
by one of these entities is not obligated to pay an additional 
one-fifth (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 8:14). 


It is not different when the stolen item is extant - x2w xb 
np ama: There is no concern that a stolen item currently 
worth less than one peruta will appreciate in value. Accordingly, 
a robber who retains a stolen item worth less than one peruta 
is not obligated to return it to the robbery victim. The robbery 


victim may locate the robber and collect his item. The halakha is 
therefore in accordance with the second version of Rav Pappa’s 
statement (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 7:11; 
Shulhan Arukh, Hoshen Mishpat 367:3). 


If one robbed another of three bundles, etc. — nit13% vow bn 
nay: One who robbed another of three bundles worth three 
perutot in total and then returned two of them after the value 
had depreciated to two perutot in total is obligated to return the 
third bundle to the robbery victim, since it was worth one peruta 
at the time of robbery (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 1:6; Shulhan Arukh, Hoshen Mishpat 360:3). 


NOTES 
The denial of a debt that is secured by a 


lien on land - 


Diypryp Nayw nYa: The halakha is that in a case where 


the stolen item is no longer extant, an heir i 
pay only from land inherited from the robl 
his denial is essentially of a debt of liened 


s obligated to 
ber; therefore, 
land, and the 


Sages taught that the halakhot of the oath on a deposit 


apply only when the deposit is movea 
Accordingly, he is not obligated to pay t 
one-fifth payment for the denial of this d 


ble property. 
he additional 
ebt. The Ram- 


bam notes that while he is exempt from the additional 


one-fifth payment, he is nevertheless lia 
a false oath. 


LANGUAGE 
Sack [disakaya] - 


ble for taking 


NYPD: From the Greek StodKKtov, 


disakkion, meaning double sack, a saddlebag placed on 


an animal. 


Donkey with a traditional two-sided pack 
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HALAKHA 


If one robbed another of two bundles that were worth 
one peruta — TYND NİN nw Dix: One who robbed 
another of two bundles worth one peruta in total and then 
returned one of them is not obligated to return the second, 
although he is not considered to have fulfilled the mitzva 
of returning a stolen item (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 1:6; Shulhan Arukh, Hoshen Mishpat 360:4). 


A nazirite who shaved his head but left two hairs — 3 
niwe ny mw) nyw: A nazirite who shaved his head but 
left two hairs uncut has not fulfilled the mitzva of shav- 
ing and must shave again (Rambam Sefer Hafla‘a, Hilkhot 
Nezirut 8:6). 


If he shaved one of them and the other one fell out, 
etc. = ^D 0X Tw NIK ris: If a nazirite shaved his 
head but left two hairs uncut, and he later shaved one 
of the remaining hairs, after which the second fell out, he 
has fulfilled the mitzva of shaving. If one of the remaining 
hairs fell out before he shaved the other, he has not fulfilled 
the mitzva of shaving, though he is not required to shave 
again (Rambam Sefer Hafla‘a, Hilkhot Nezirut 8:7 and Lehem 
Mishne there). 


NOTES 


There is no fulfillment of the mitzva of returning a stolen 
item here — (X3 py naw myn: The Ba'al HaMaor under- 
stands this to mean that since there is no stolen item in the 
robber’s possession, the mitzva to return a stolen item does 
not apply. Rabbeinu Hananel explains that Rava meant that 
if the robber does not return the second bundle, he does 
not fulfill the mitzva of returning a stolen item. The early 
commentaries note that this indicates that if one stole 
an item worth less than one peruta to begin with, he is 
not obligated to return the stolen item. The Meiri writes 
that even if the stolen item is worth less than one peruta, 
there is nevertheless a mitzva to return it. The Rashba notes 
that regardless of the mitzva to return a stolen item, it is 
prohibited to steal any item, even one worth less than 
one peruta. 


There is no measure - yw x2: Since only one hair 
remains and one is not required to shave a single hair, it 
is possible that the nazirite has fulfilled his obligation. Yet, 
since he initially left two hairs that required shaving and 
did not actually shave them, it is also possible that he has 
not fulfilled his obligation (Ramah). 
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The Gemara explains the proof from the mishna: It may be inferred 
that the reason that he is not required to pay compensation is that 
the bread is still there in its unadulterated form; but if it is not 
there in its unadulterated form, even though now it is not worth 
money, since it was worth money initially, at the time of the 
robbery, he is required to pay. Here too, even though the third 
bundle is not worth one peruta now, since initially it was worth 
one peruta, he is required to pay. 


Rava raises a dilemma: If one robbed another of two bundles of 
goods that were worth one peruta" in total, and he returned one 
of them to the robbery victim, what is the halakha? Do we say 
that now there is no longer a stolen item in the possession of the 
robber, as the remaining bundle is worth less than one peruta, and 
he has therefore fulfilled his obligation to return the stolen item; 
or perhaps we say that since the robber did not return the stolen 
item that was in his possession in its entirety, he is obligated to 
return the second bundle? 


Rava himself then resolves the dilemma: There is no stolen item 
here, as the remaining bundle is worth less than one peruta; there 
is no returning of a stolen item here. The Gemara expresses sur- 
prise at this expression: If there is no stolen item here, as what 
remains is insignificant, it follows that there is fulfillment of the 
mitzva of returning the stolen item here, and the robber ought to 
be exempt, as he is no longer considered to be in possession of a 
stolen item. The Gemara explains that this is what Rava is saying: 
Even though the robber is exempt from returning the second 
bundle, as there is no stolen item here, there is nevertheless no 
fulfillment of the mitzva of returning a stolen item here," since 
the returned bundle was worth less than one peruta as well. 


§ Following Rava’s previous dilemma, the Gemara cites a similar 
dilemma raised by Rava. And Rava says: The Sages said that a 
nazirite who shaved? his head as required but left two hairs" 
uncut has done nothing, and his obligation to shave his head has 
not been fulfilled. Rava raises a dilemma: Ifa nazirite shaved and 
left two hairs, and afterward he shaved one of them, and the other 
one fell out" of its own accord, what is the halakha? Is this con- 
sidered shaving one’s entire head or not? Rav Aha of Difti said to 
Ravina: Is Rava raising a dilemma as to whether one can shave 
his head one hair by one hair? How does this case differ from that 
of one who shaves his entire head one hair at a time, which is a 
fulfillment of his obligation? 


Ravina said to him: No, a resolution to Rava’s dilemma is neces- 
sary in a case where one of the hairs fell out first, and then he 

shaved the other one. Do we say that now, in any event, there is 

no measure" of hair left on his head that requires shaving, as one 

remaining hair is not significant, and he has therefore fulfilled his 

obligation; or perhaps we say that this is not considered shaving, 
as initially he left the significant amount of two hairs uncut, and 

now when he shaves a second time, there are not two hairs left 
for him to shave, and this does not qualify as shaving? 


BACKGROUND 


A nazirite who shaved — nyw ‘ta: There are several circum- 
stances in which the Torah requires an individual to shave his 
head or entire body as part of a process of purification or the 
assumption of a different status. One of these cases is that of a 
nazirite who completes his term of naziriteship (see Numbers 
6:18-19). Upon the conclusion of the period of his vow, a nazirite 
shaves his head. This was performed in a special chamber within 
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the Women’s Courtyard in the Temple. Afterward, his hair was 
placed in the fire over which his peace-offering was cooked. 
No benefit may be derived from his hair. A nazirite who, during 
his term, became ritually impure with impurity imparted by a 
corpse must shave his head on the day he purifies himself. On 
the following day, he brings the required offerings and begins 
his term of naziriteship anew (see Numbers 6:9). 
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Rava himself then resolves the dilemma: There is no hair here; 
there is no shaving here. The Gemara expresses surprise at this 
expression: If there is no hair here, then there is shaving here, 
as no hair remains. The Gemara explains that this is what Rava is 
saying: Even though there is no hair here, as only one hair remains, 
nevertheless there is no mitzva of shaving here," as he failed to 
shave it all on the first attempt, and the second time he shaved less 
than the required amount. 


§ The Gemara cites another dilemma raised by Rava. And Rava 
says: The Sages said (Kelim 10:6) that with regard to a sealed 
earthenware barrel that was punctured™ and was then sealed by 
sediments’ from its contents, the sediments have effectively saved 
the contents of the barrel from contracting ritual impurity if the 
barrel were to come into contact with an impure item, as it is once 
again considered a sealed barrel. Rava raises a dilemma: If one 
sealed half of the hole,“ what is the halakha? Do we say that since 
the hole is not currently large enough to allow ritual impurity to 
penetrate, the barrel is considered sealed; or perhaps we say that 
since the hole was initially large enough to allow impurity to pene- 
trate, and it has not yet been sealed completely, the barrel retains its 
status and is not considered sealed? 


The Gemara notes that Rav Yeimar said to Rav Ashi: Isn’t this 
halakha stated explicitly in our mishna, quoted by Rava above? As 
we learned in the continuation of that mishna: With regard to an 
earthenware barrel that was punctured and was then sealed by 
sediments, the sediments have effectively saved the contents of the 
barrel from contracting ritual impurity. If it was not sealed by sedi- 
ments and instead one plugged the hole with a vine, its contents 
remain susceptible to contracting ritual impurity until he smears 
clay around the uncovered parts of the hole. If there were two vines 
placed in the hole in order to plug it, its contents remain susceptible 
to contracting ritual impurity until he smears clay from the sides 
of the hole inward, and between one vine and the other. 


Rav Yeimar explains: The reason its contents become impervious 
to contracting ritual impurity is that he smeared clay over the uncov- 
ered sections of the hole, but if he did not smear clay over the 
uncovered sections, the contents would not be impervious to con- 
tracting ritual impurity. Why should this not be like the case in 
Rava’s dilemma? But let it be considered, when one plugs the hole 
with the vine, as though one had sealed half of the hole, since there 
is no apparent difference between a hole that is half-sealed anda hole 
that is partially plugged with a vine. Accordingly, Rava should not 
have stated his dilemma, as it is clear from the mishna that if the hole 
is only partially covered, the contents of the barrel are susceptible to 
contracting ritual impurity. 


The Sages say in response: How can these cases be compared? 
There, if he does not smear clay around the vines, the vine will 
not remain in place. By contrast, in a case where he sealed half of 
it with a substance that remains in place, as in Rava’s dilemma, the 
seal remains in place and could be considered a seal. Rava’s dilemma 
remains unresolved. 


§ The Gemara cites another dilemma raised by Rava. And Rava 
says: The Sages said that if one robbed another of leavened bread, 
and Passover elapsed over it," and it is therefore prohibited to 
derive benefit from it, the robber may say to the victim: That which 
is yours is before you. Rava raises a dilemma: 


Sealed by sediments — n*yaw mand: Yeast consists of single- 
celled fungi that cause grape juice to ferment and become wine. 
These fungi proliferate and then stick together in clumps, some 
of which are heavier than the wine and therefore sink to the 


BACKGROUND 


bottom of the barrel in a layer impermeable to the wine. Since 
yeast develops faster with exposure to air, it is reasonable that 
the sediment would proliferate in a punctured barrel, and could 
very well seal the hole. 


NOTES 
There is no mitzva of shaving here - X23 py mba myn: 
Tosafot note that there is a dispute in tractate Nazir con- 
cerning whether failure to perform the mitzva of shaving 
precludes the completion of one’s term of naziriteship, or 
if it is only a mitzva to be performed ab initio. 


An earthenware barrel that was punctured - man 
Tap: Rashi explains that the reference here is to a barrel 
hat was placed beneath an opening in the ceiling, in order 
o prevent the ritual impurity of a corpse located beneath 
he upper story from imparting impurity to the upper 
story. By contrast, the majority of the early commentaries 
understand that the Gemara is referring to a barrel placed 
ogether with a corpse under a roof. The contents of the 
barrel remain protected from contracting ritual impurity 
provided that it is sealed with a tightly bound cover, and 
Rava wishes to ascertain whether this barrel is sealed. 


If one sealed half of the hole - mxp 93%: A vessel that 
has been punctured with a hole of a certain size cannot 
serve as a barrier to prevent its contents from contracting 
ritual impurity. Rashi explains that when the hole is par- 
tially sealed, that is sufficient to protect its contents from 
contracting impurity. Tosafot ask: If the hole is now of an 
insignificant size, why would the barrel not be able to serve 
as a barrier? Tosefot HaRash cites Rabbeinu Tam, who offers 
a different interpretation, namely that Rava is referring to 
a case where one sealed half of the hole, and the other 
half was sealed by sediments. The dilemma is whether 
one would be required to smear clay or not in order to 
combine the two sealants. According to this interpretation, 
this dilemma is not similar to the others raised by Rava. 


HALAKHA 


An earthenware barrel that was punctured, etc. - man 
^D 723W: An earthenware vessel that has been punc- 
tured and then sealed by the sediment of its contents is 
considered a sealed barrel and protects its contents from 
contracting ritual impurity, provided that it has a tightly 
sealed cover. If the hole was plugged with a vine, the con- 
tents remain susceptible to contracting ritual impurity 
until the sides of the hole are smeared with clay. If the hole 
was plugged with two vines, the sides of the hole and the 
space between the two vines must be smeared with clay 
(Rambam Sefer Tahara, Hilkhot Tumat Met 22:8). 


If one sealed half of the hole - msy 4ax: The halakha 
with regard to a tightly covered barrel that was punctured 
and partially sealed remains uncertain, as Rava's dilemma 
stands unresolved (Rambam Sefer Tahara, Hilkhot Tumat 
Met 22:8). 


If one robbed another of leavened bread and Passover 
elapsed over it - nba voy yay yan by: If one robbed 
another of leavened bread and Passover then elapsed over 
it, the robber may return it to the victim as is, despite the 
fact that the victim now has no use for it (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 3:4; Shulhan Arukh, Hoshen 
Mishpat 3631). 
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Perek IX 
Daf105 Amudb 


HALAKHA 


He has denied a claim of a monetary matter to the 
robbery victim — mh 93 XP KIN: If one robbed another 
of bread that was later burned or lost, he is obligated to 
pay the owner the amount that the bread was worth at 
the time of robbery. Accordingly, if the robber takes a 
false oath that he did not rob another of the bread, he 
is obligated to pay the additional one-fifth payment and 
bring a guilt-offering even if his oath was taken after the 
bread had become forbidden. This is in accordance with 
the resolution of Rava’s dilemma (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 3:5). 


You stole my ox, etc. -= 13171423 11: If one steals anoth- 
er's ox and then takes a false oath that he is an unpaid 
bailee of it, he is liable to bring a guilt-offering for taking 
a false oath on a deposit, as, by doing so, he has exempted 
himself from liability for theft and loss. Similarly, if he took 
a false oath that he is a paid bailee he is also liable, since he 
has exempted himself from liability in cases of breakage 
and death. Even if he takes a false oath that he is a bor- 
rower he is liable, since he exempts himself from liability 
should the animal die or deteriorate due to ordinary labor 
(Rambam Sefer Hafla‘a, Hilkhot Shevuot 8:8-9). 


BACKGROUND 


Bailee - jw: A bailee is one who received an item from 
its owner and accepted responsibility for it. The extent 
of this responsibility depends on the status of the bailee. 
An unpaid bailee is held responsible for a deposit only if 
he is negligent or misappropriates the item (see Exodus 
22:6-8); a paid bailee is held responsible for theft and loss, 
but is exempt from paying for the item if was taken by 
force or was damaged due to circumstances beyond his 
control (see Exodus 22:9-12); and a borrower is obligated 
for all of these, but is exempt from liability where the item 
is destroyed or damaged due to the borrower's use of it in 
a conventional manner (see Exodus 22:13). A bailee who 
misappropriates an item is obligated to pay in all cases. 
Accordingly, when the robber claims to be one of these 
bailees, he is exempting himself from a certain degree of 
responsibility, and the Gemara cites these exemptions 
one by one. 


eT TYE BN a ATA Woy yaw 
xP xying - a> DW ova sn 
x APA KAWI KAYT ie.) DD 
103 NIL NWT NYE I M32 

again my 


RoE NAT? A? NYDN 
PRIR WO AB] wT TIT HY 
mana xo” TAK KIN 


y Dan niw” rpg ipy my” 
TPR YAY WP TY an — vy 
PIK 


nw Dn - yoy ag y w” 
TOA MAW YY ws 


we ay an = "yy ag Date” 
mara nana nnan iayy 


YD DNP NTT 33 Dy ax sab 
wa oa NT 
AN 1a 837] - 193 NP NIOD D) 
STPI NWT NUS TOY 20y 
sour KIIA MYDD ya D 

> 392 KP NOD I KAWI 


XIYDU NT? WNP) KI DN 
Ugay NIT? DIY 31 PNY 
Apya mid pip - "72 


NOTES 


If the robber took a false oath concerning the robbery of the 
leavened bread, what is the halakha? Do we say that since, if it 
were to be stolen from the robber, the robber would need to pay 
the initial value of the bread to the robbery victim, as he can no 
longer say: That which is yours is before you, and therefore he has 
denied a claim of a monetary matter to the robbery victim" and 
must consequently pay the additional one-fifth payment and bring 
a guilt-offering? Or perhaps we say that now, in any event, it is 
resting in the robber’s possession and it is considered as mere dust, 
since it is prohibited to derive benefit from it, and as such he has not 
denied a claim of a monetary matter, and the halakhot concerning 
a false oath do not apply. 


The Gemara comments: The matter that was a dilemma for Rava 
is obvious to Rabba, as Rabba says that in a scenario where one 
says to another: You stole my ox," and the other says: I did not 
steal it. 


The first asks: What is the nature ofits presence in your possession? 
The second responds: I am an unpaid bailee’ over it." If the defen- 
dant then takes a false oath to that effect, after which he confesses 
that he stole the ox, he is liable to bring a guilt-offering for denying 
a claim ofa monetary matter, as he exempted himself from liability 
in cases of theft and loss. 


If he responds instead: I am a paid bailee over it, and takes a false 
oath to that effect, after which he confesses that he stole the ox, he 
is liable to bring a guilt-offering for denying a claim of a monetary 
matter, as he exempted himself from liability in cases of breakage 
and death. 


If he responds instead: I am a borrower of it, and takes a false oath 
to that effect, after which he confesses that he stole the ox, he is liable 
to bring a guilt-offering for denying a claim of a monetary matter, as 
he exempted himself from liability in cases where the ox died due 
to ordinary labor. 


In all of these cases, the ox is in the possession of the one who took 
the false oath, and he admits that it belongs to the other. The Gemara 

analyzes Rabba’s statement: Apparently, Rabba holds that even 

though the ox is now extant and can be returned to its owner, since, 
if it were to be stolen, the robber would be found to be denying a 

claim ofa monetary matter, as according to his claim he would then 

be exempt from paying, he is now considered to be denying a claim 

of a monetary matter as well. Here, in the case of the bread also, 
even though it is considered mere dust, since, if it were to be stolen, 
he would be required to pay the robbery victim full-fledged mon- 
etary restitution, he is now considered to be denying a claim of a 

monetary matter as well. 


Rava sat and said this halakha, that one who protected himself 
from potential liability for payment by taking a false oath that he is 
a bailee is liable to pay the additional one-fifth payment and bring 
a guilt-offering. Rav Amram raised an objection to Rava from a 
baraita: The verse states concerning one who is liable for taking 
a false oath concerning a monetary matter: “And deals falsely with 
it” (Leviticus 5:22); this serves to exclude one who admits to the 
primary feature of a claim. 


I am an unpaid bailee over it — voy X DIM aW: In general, 
a robber would be liable to bring an offering for taking a false 
oath concerning a deposit if he attempted to keep the animal 
in his possession by taking the oath. Here he admits that the 
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ox belongs to its owner. Nevertheless, due to the fact that his 
claim carries with it the potential to save him money, he is 
considered as one who took a false oath on a deposit, and he 
is liable to bring an offering. Accordingly, the same would apply 


to one who takes a false oath concerning leavened bread over 
which Passover has elapsed, as in both cases the robber gains 
potential financial benefit. 
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The baraita continues: How is this so? In a scenario where one 
says to another: You stole my ox, and the latter says: I did not 
steal it. 


The first asks: What is the nature of its presence in your posses- 
sion? The second responds with any of the following replies: You 
sold it to me; you gave it to me as a gift; your father sold it to 
me; your father gave it to me as a gift; it chased after my cow 
and entered my domain; it came to me on its own; I found it 
straying on the road and I brought it home; I am an unpaid 
bailee over it; I am a paid bailee over it; or I am a borrower 
of it; and the second takes a false oath to that effect, and then 
admits that he had done so; one might have thought that he 
should be liable. The verse states: “And deals falsely with 
it,” which serves to exclude one who admits to the primary 
feature of a claim. The baraita states explicitly that one who 
takes a false oath that he is a bailee is not liable; how can Rava 
state otherwise? 


Rava said to him: Fool, when that baraita is taught, it is referring 
to a case where the robber said to the owner: Here you are," and 
presented the ox to him immediately, so that he did not profit by 
claiming that he was a bailee. When I spoke, I was referring to a 
case where the ox was standing in a different place, such as a 
swamp, and was not returned to the owner. 


Several examples of an oath in which the robber admits to the 
primary feature of a claim were cited in the baraita above. The 
Gemara analyzes some of these examples. When the robber says: 
You sold the ox to me, he has asserted that it belongs to him, so 
what admission to the primary feature of the claim is there? The 
Gemara explains: No, it is necessary to teach this in a case where 
he said to him: You sold the animal to me, but I did not give you 
the money," take your ox and go. 


When the robber says: You gave it to me, or: Your father gave it 
to me, he has asserted that it belongs to him, so what admission 
to the primary feature of the claim is there? The Gemara explains: 
It is a case where he said to him: It was given to me on the condi- 
tion that I will afford you satisfaction, and I did not do anything 
for you; take your ox and go. 


When the robber says: I found it straying on the road and I 
brought it home, let the owner say to him: You should have 
returned it" to me. Shmuel’s father said: The baraita is referring 
to a case in which he says: I take an oath that I found the ox as a 
lost item, and I did not know that it was yours so that I could 
return it to you. 


§ After discussing a false oath taken by a robber in which he 
admits to the primary feature of a claim, the Gemara discusses a 
false oath taken by witnesses. It is taught in a baraita: When a 
witness takes an oath that he has no knowledge of the status of 
a lost item, ben Azzai says that there are three possible false 
oaths, i.e., the oath may be false for one of three reasons: The 
witness may have recognized the lost item but did not recognize 
its finder, or he may have recognized its finder but did not recog- 
nize the item, or he may have recognized neither the item nor its 
finder. In each of these cases, the witness took a false oath that he 
had no knowledge of the lost item, when in fact he had limited 
knowledge of it. 


The Gemara asks: In the third case cited above, where the wit- 
nesses recognized neither the item nor its finder, he took his 
oath in truth when he claimed that he did not have knowledge of 
the lost item. Why is this cited as an example of a false oath? The 
Gemara emends the baraita: Say that the reference here is to a 
case where he recognized both the item and its finder. 


pTO pid - BAVA KAMMA ' PEREK IX -105B 


HALAKHA 


Where the robber said to the owner, here you are — 
on mh ‘WaxP: If one steals an ox from another and takes 
à false oath that he found it and did not know to whom 
it belongs, or that he purchased it from the owner but 
did not yet pay, or that he received it as a gift in return for 
some future favor that he did not yet perform, or that he 
is a borrower or a bailee, and then offers the animal to its 
owner, he is exempt from liability to bring a guilt-offering 
for taking a false oath on a deposit. He is liable to bring an 
offering for taking a false oath on an utterance (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 8:10—11). 


NOTES §=—WW—___—_—_ 
I did not give you the money — %2% p Kaat] x: In general, 
a sale cannot be nullified if one of the parties decides 
o renege on the sale. The Rashba discusses the legal 
mechanics by which this particular sale would be nulli- 
fied based on the robber'’s statement. One explanation 
is that the Gemara is referring to a case where he claims 
hat the sale agreement included a stipulation that the 
ransaction would be nullified if the money was not paid 
by a certain time. Therefore, since he did not pay, the sale 
is void. Alternatively, even if no stipulation was included, 
he sale may be canceled due to the fact that the owner 
denies having sold it. The Ramah learns from here that any 
sale that includes the assumption that payment will be 
provided is not fulfilled without payment. The same applies 
o a gift that is based on the stipulation that the recipient 
will perform a favor for the giver. 


You should have returned it - ata) È WDN: This 
question is unlike the Gemara'’s earlier inquiries, as it does 
not relate to Rava's interpretation of the baraita but to 
the actual ruling of the baraita. Therefore, the question 
is answered by Shmuel’s father, who preceded Rava by 
several generations. Some early commentaries note that 
it would be inaccurate to infer from the baraita that the 
finder of a lost item must pursue its owner to return it 
to him. Rather, the reference here is to a case where the 
owner was actively searching for his ox and inquired as 
to its location, and the finder did not respond (Ra’avad; 
Rashba). 
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NOTES 


To teach that there is an exemption — awa: Though 
the witness is exempt from bringing an offering for 
taking a false oath of testimony, he is nevertheless 
liable to bring an offering for taking a false oath on 
an utterance. 


An item that causes financial loss is considered to 
have monetary value — "7 i193 jan ovat 934: The 
commentaries offer different explanations of this dis- 
cussion. According to one understanding, the dispute 
between Rav Ami and Shmuel would apply only to a 
single witness, as the testimony of a single witness is 
considered only a matter that causes potential mon- 
etary benefit, since it cannot impose a direct financial 
obligation. There is potential monetary benefit, as the 
testimony of even one witness could encourage the 
finder to return the lost item to avoid opprobrium. If 
there were two witnesses, who are generally able to 
force a monetary payment, both Rav Ami and Shmuel 
agree that they would be liable for their false oath, 
since their testimony could have obligated the finder 
to return the animal. 

By contrast, the Rosh understands that the dispute 
may apply even to two witnesses in the first two cases 
mentioned by ben Azzai, i.e., where the animal was 
recognized but not the finder, or vice versa, because 
their testimony in these cases is not sufficient to force 
the return of the animal, but merely to encourage its 
return. Accordingly, the dispute between Rav Ami and 
Shmuel is limited to a single witness only in the case 
where both the finder and the lost animal were recog- 
nized, as in such a case two witnesses would be liable 
according to all opinions, since their testimony would 
have secured payment for the claimant. The Maharam 
of Rothenburg offers a third explanation, that both Rav 
Ami and Shmuel agree that a single witness is exempt 
in the first two cases cited by ben Azzai, as a single 
witness who offers partial testimony is considered to be 
an indirect cause of a mere loss of potential monetary 
benefit and is therefore certainly exempt. Accordingly, 
the question: For which halakha, refers exclusively to 
the third case mentioned by ben Azzai. 


To the punishment for taking a false oath - wiyh 
myw: Rashi understands that the punishment 
referred to here is the bailee’s responsibility to pay for 
accidental damage, as Rashi holds that this obligation 
is imposed only if he took a false oath. Others explain 
that the Gemara is referring to the punishment of hav- 
ing to bring an offering for taking a false oath (Josafot; 
Ra’avad). 


HALAKHA 


One who administers an oath to a single witness — 
‘INN IY WWAN: A single witness who took a false oath 
that he does not know of any testimony is exempt from 
bringing an offering for taking a false oath of testimony. 
This is because the testimony of a single witness cannot 
impose financial liability. The halakha is therefore in 
accordance with the opinion of the Rabbis (Rambam 
Sefer Hafla‘a, Hilkhot Shevuot 10:5). 


One who falsely denies a claim concerning a 
deposit — 1/1753 3937: A bailee who falsely denies 
in court having received a deposit is considered a rob- 
ber even if he did not take an oath (Sma), provided 
that there are witnesses who testify that they saw 
the deposit in his possession at the time of his denial. 
Accordingly, the bailee is held responsible even for 
accidental damage, and he is disqualified from bearing 
witness (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
3:14; Shulhan Arukh, Hoshen Mishpat 29471). 
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The Gemara asks: For which halakha did ben Azzai cite these 
examples? Rav Ami says that Rabbi Hanina says: They were cited 
to teach that there is exemption" in these cases from bringing an 
offering for taking a false oath of testimony. And Shmuel says that 
these examples were cited to teach that the witness incurs liability 
to bring an offering in these cases. 


The Gemara comments: And Rav Ami and Shmuel disagree with 

regard to the issue that is the subject of the dispute between these 

tanna’im, as it is taught in a baraita: With regard to one who admin- 
isters an oath to a single witness" and the witness takes a false oath 

that he has no awareness of the monetary matter at hand, the witness 

is exempt from bringing a sin-offering; and Rabbi Elazar, son of 
Rabbi Shimon, deems the witness liable to bring a sin-offering. 


The Gemara asks: With regard to what do they disagree? One Sage, 
Rabbi Elazar, son of Rabbi Shimon, holds that an item that causes 
financial loss is considered to have monetary value." Similarly, the 
potential monetary benefit that the witness can generate by causing 
the defendant to admit to the debt and pay the owner is considered 
to have monetary value. Therefore, the witness is considered to have 
taken a false oath with regard to a monetary matter. And one Sage, 
the first tanna, holds that an item that causes financial loss is not 
considered to have monetary value. Similarly, the potential mon- 
etary benefit that the witness can generate by causing the defendant 
to admit to the debt and pay the owner is not considered to have 
monetary value. Therefore, the witness is not considered to have 
taken a false oath with regard to a monetary matter. 


§ The Gemara discusses the halakha concerning a bailee who denies 
having a deposit in his possession. Rav Sheshet says: A bailee who 
falsely denies a claim concerning a deposit" becomes as a robber 
with regard to it, and he is therefore liable to pay even for damage 
that is the result of accidents. The Gemara notes that the tanna also 
taught this halakha in a baraita. The verse states: “And deals falsely 
with it” (Leviticus 5:22-24), and we learned from this verse the 
punishment for one who denies having a deposit. From where is 
the prohibition itself derived? The verse states: “Neither shall you 
deal falsely” (Leviticus 19:11). The Gemara explains: What, is the 
baraita not referring to the punishment of having to pay money 
due to his denial even for accidental damage, in accordance with the 
statement of Rav Sheshet? 


The Gemara rejects this: No, the baraita is referring to the punish- 
ment for taking a false oath," i.e., the additional one-fifth payment 
and the bringing of the offering. The Gemara challenges: From the 

fact that the latter clause of the baraita teaches a case where he 

took an oath, it may be inferred that the first clause teaches a case 

where he did not take an oath, and the punishment referred to by 
the baraita is the imposition of liability for accidental damage. As 

the latter clause teaches that the verse states: “And swear to a lie” 
(Leviticus 5:22), and we learned from this that there is a punish- 
ment for taking a false oath. From where is the prohibition itself 
derived? The verse states: “Nor lie” (Leviticus 19:11). And from the 

fact that the latter clause teaches the halakha where he took an 

oath, the first clause must be teaching the halakha in a case where 

he did not take an oath. 


The Gemara answers: The Sages say in response that both this clause 
and that clause are referring to a case where he took an oath, but 
here, in the latter clause, it is where the bailee admitted his false 
oath, while there, in the first clause, it is where witnesses came 
and testified that the deposit is in his possession. Where witnesses 
came, he is liable only for damage that is a result of accidents, 
and where he admitted his false oath, he is obligated to pay for 
the principal and an additional one-fifth payment, and to bring 
a guilt-offering. Since the baraita is referring in both clauses to a 
case where the bailee took an oath, it offers no support for Rav 
Sheshet’s statement. 
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After dismissing the attempted proof for Rav Sheshet’s statement 
that a bailee who denies possession of a deposit is considered a 
robber even without having taken a false oath, the Gemara now 
attempts to disprove the statement itself. Rami bar Hama raises 
an objection to Rav Sheshet’s statement: Though it is usually the 
defendant who is required to take an oath in order to avoid having 
to pay a claim, there are cases in which the plaintiff takes an oath 
to receive payment. The mishna in Shevuot (44b) lists these cases: 
And one such case is where the plaintiffs opponent, i.e., the 
defendant, is suspect with regard to an oath, i.e., there is reason 
for the court to believe that he would take a false oath. How would 
the defendant have become suspect? It would be by having taken 
a false oath with regard to either an oath of testimony" or an 
oath on a deposit, or even for an oath taken in vain. 


The Gemara comments: Since the mishna states that he becomes 
suspect only as a result of having taken a false oath, it can be 
inferred that he does not become suspect by virtue of denial of a 
claim alone. And if it is so that a bailee who denies having taken 
the deposit is considered a robber even without having taken an 
oath, then it is with his denial that he ought to be disqualified, 
as a robber does not have the credibility to take an oath. 


The Sages say in defense of Rav Sheshet’s opinion: With what are 
we dealing here, in the case of the mishna in Shevuot? We are 
dealing with a case where the deposit stands in a place not in the 
bailee’s possession, e.g., a swamp, as in this case his statement is 
not considered a complete denial, because he thinks to himself: 
I will evade the owner by claiming that I never took the deposit 
until I go and bring it to him. Therefore, he is not considered to 
be arobber. By contrast, Rav Sheshet is referring to a case where 
the bailee denied responsibility for the item while it was in his 
possession, as he intended to keep it for himself. 


The Gemara adds: Know that one who denies possession of an 
item only so that he may later return it is not considered a robber, 
as Rav Idi bar Avin says: One who denies a claim concerning 
having taken a loan‘ is fit to bear witness, 


but one who denies a claim concerning having taken a deposit" 
is disqualified from bearing witness, because if it is clear that 
the deposit is in his possession, yet he denies it, he must be 


lying. 


The Gemara raises a further difficulty with regard to Rav Sheshet’s 
opinion: But didn’t Ilfa say that an oath effects acquisition, 
meaning that once he testified falsely that he did not become a 
bailee, the item in question becomes his property, rendering him 
liable as a robber even for damage or loss resulting from accidents? 
The Gemara infers: It is the taking of an oath that effects acquisi- 
tion, but mere denial of having become a bailee does not effect 
acquisition. The Gemara rejects this distinction: Here too, Ilfa 
must be referring to a case where the deposit stands in a place 
not in the bailee’s possession, e.g., a swamp, and as long as he does 
not take an oath, it can be assumed that his intention is simply to 
be evasive. But if the animal was standing in his house, then he 
acquires it as soon as he denies the claim. 


HALAKHA 
Either an oath of testimony, etc. — "31 nwa MAW INN: 
One who takes a false oath, whether an oath of testimony, an 
oath on an utterance, or an oath on a deposit, assumes the 
status of one who is suspect with regard to the concern that 
he may take a false oath (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 2:2; Shulhan Arukh, Hoshen Mishpat 92:2). 


One who denies a claim concerning having taken a loan - 
mbna pid: One does not become suspect with regard 

to the concern that he may take a false oath unless he has 

taken a false oath in the past. Accordingly, one who denies 

having taken a loan and is contradicted by witnesses does 

not assume the status of one who is suspect with regard to 

the concern that he may take a false oath (Rambam Sefer 
Mishpatim, Hilkhot Toen VeNitan 2:12; Shulhan Arukh, Hoshen 

Mishpat 92:4). 


BACKGROUND 

Oath of testimony — nyy naw: The halakhot concerning 
an oath of testimony are mentioned in the Torah (Leviti- 
cus 5:1) and are explored in depth in the fourth chapter of 
tractate Shevuot. If a plaintiff claims that witnesses have 
information supporting his case and he requests that they 
testify on his behalf, and they refuse to testify and deny that 
they have this information, they are required to take an oath 
to that effect. If the oath of testimony was taken falsely, they 
are required to bring a sin-offering as atonement. 


HALAKHA 


One who denies a claim concerning a deposit - 15157 
{itp5a: If one denies a claim concerning a deposit, even 
without taking a false oath, he is considered suspect with 
regard to the concern that he may take a false oath. This 
applies provided that there are witnesses who saw the 
deposit in his possession at the time he denied having it, or 
in any other case in which there is no plausible basis to claim 
that he was merely being evasive to buy time but intended 
to return the deposit (Shulhan Arukh, Hoshen Mishpat 92:4 
and Sma there). 
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HALAKHA 


He took an oath, and later witnesses came - 3 0X8) yaw 
DW axa: If one denies a claim lodged against him and takes 
an oath to that effect, and witnesses then testify that his oath 
had been false, he must pay the principal and an additional 
one-fifth of the principal, and he is henceforth considered sus- 
pect with regard to the concern that he may take a false oath. 
This is not in accordance with the opinion of Rav, but rather 
that of Rav Nahman, whose rulings are followed in matters of 
monetary law (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
2m; Shulhan Arukh, Hoshen Mishpat 87:30). 


NOTES ———____—_——_- 
Once the owner received an oath - myiaw pyar bape w2: 
One explanation of this ruling is that once he takes an oath 
denying possession, the owner no longer has any legal claim 
against him. Since his oath was false, he receives the relevant 
punishments, by both human laws and the laws of Heaven. 
These punishments are more severe than monetary redress, 
and there is a halakhic principle that when subject to two 
punishments, one lesser and one greater, one receives only 
he greater punishment; therefore, he is given only the punish- 
ments for taking a false oath. 


Which is intended for expenditure - 71373 meyits: Since 
people borrow money in order to spend it, there is a presump- 
ion that loan money might be spent immediately following 
he loan. Even if the actual money lent is still in the debtor's 
possession, the loan money is not considered to be extant, as 
other money will be used to repay the loan, and the debtor 
pays restitution. By contrast, the actual deposit is given back to 
the owner as is, so the verse: “And he shall not make restitution” 
(Exodus 22:10) does not apply to it. 


Where one takes an oath outside of court - mab yin yaurt 
pt: Rashi explains that such an oath is not significant enough 
to exempt one from paying restitution. 
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And if you wish, say instead: What is the meaning of IIfa’s 
statement that an oath effects acquisition? It is in accordance 
with the statement of Rav Huna, as Rav Huna says that Rav said 
that if one party says: I have one hundred dinars in your posses- 
sion, and the other party says: You do not have any money in 
my possession, and the latter took an oath to that effect, and 
later, witnesses came" and testified that his oath was false, he is 
exempt, as it is stated: “The oath of the Lord shall be between 
them both, to see whether he has not put his hand unto his 
neighbor’s goods; and the owner thereof shall accept it, and 
he shall not make restitution” (Exodus 22:10); teaching that 
once the owner received an oath," the one who took the oath 
no longer pays monetary restitution. Ilfa’s statement that an 
oath effects acquisition means that the bailee will no longer 
have to pay monetary restitution, and it does not relate to Rav 
Sheshet’s statement that the bailee becomes responsible for 
damage resulting from accidents as soon as he denies the claim. 


§ Having mentioned Rav’s ruling, the Gemara addresses the 
matter itself: Rav Huna says that Rav says that if one party 
says: I have one hundred dinars in your possession, and the 
other party says: You do not have any money in my possession, 
and the latter takes an oath to that effect, and later, witnesses 
came and testified that his oath was false, he is exempt, as it is 
stated: “And the owner thereof shall accept it, and he shall not 
make restitution” (Exodus 22:10); teaching that once the owner 
received an oath, the one who took the oath no longer pays 
monetary restitution. 


Rava said: Rav’s statement is reasonable in the case of one who 
denies having taken a loan, which is intended for expenditure." 
Since the money is no longer in his possession, the Torah exempts 
him from monetary restitution once he takes an oath. But in the 
case of one who denies having accepted a deposit, it remains in 
the owner’s possession and must be returned intact, and it is not 
considered to be monetary restitution. Rava continues: But, by 
God, Rav said his statement even in the case of one who denies 
having accepted a deposit, as when this verse exempting him 
from payment is written, it is written in the case of one who 
denies having accepted a deposit. 


§ The Gemara relates that Rav Nahman was sitting and saying 
this halakha. Rav Aha bar Minyumi raised an objection to Rav 
Nahman from that which was taught in a mishna (108b): If the 
owner asked the bailee: Where is my deposit, and the bailee said 
to him: It is lost, and the owner said: I administer an oath to 
you, and the bailee said: Amen, thereby accepting the oath, and 
the witnesses testify about the bailee that he consumed the 
deposit, then he must pay the principal. If he admitted of his 
own accord that he had taken a false oath, then he must pay the 
principal and the additional one-fifth payment, and bring a 
guilt-offering. This indicates that one is required to pay monetary 
restitution for a deposit even after taking an oath. 


Rav Nahman said to him: With what are we dealing here? We 

are dealing with a case where one takes an oath outside of 
court," which does not exempt him from paying restitution. Rav 
Aha bar Minyumi said to him: If so, say the latter clause of the 

mishna: If the owner asked the bailee: Where is my deposit, and 

the bailee said to him: It was stolen, and the owner said: I admin- 
ister an oath to you, and the bailee said: Amen, thereby accept- 
ing the oath; and the witnesses testify about the bailee that he 

stole it, he must pay the payment of double the principal. Ifhe 

admitted of his own accord that he had taken a false oath, then 

he must pay the principal and the additional one-fifth payment, 
and bring a guilt-offering. And if it enters your mind that this 

oath was taken outside of court, is there an obligation of double 

payment in such a circumstance? 
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Rav Nahman said to him: I am able to answer you by saying that 
the first clause of the mishna is referring to one who took an oath 
outside of court, and the latter clause of the mishna is referring 
to one who took an oath in court, but we will not answer you with 
a forced answer." Instead, I will explain it in this manner: Both this 
clause and that clause are referring to an oath taken in court, and 
it is not difficult. Here, the ruling of the first clause is with regard 
to one who leaped" to take an oath as soon as the other litigant 
stated his claim, even though the court had not yet required him to 
do so, which is not considered a full-fledged oath. There, the ruling 
of the latter clause is with regard to one who did not leap but 
took an oath only when required by the court. 


Rami bar Hama said to Rav Nahman: After all, you do not hold 
in accordance with the statement of Rav; why are you pledging 
yourself to explain the statement of Rav so that it not be contra- 
dicted by the mishna? Rav Nahman said to him: I said this not to 
justify Rav’s ruling but to clarify the statement of Rav, as Rav 
would explain the mishna in this manner, as I did. 


The Gemara asks: But Rav quoted a verse, so how could Rav 
Nahman not agree with his statement? The Sages said in response: 
This verse was not written to teach the ruling of Rav; rather, it 
comes to teach the halakha that all those discussed in the Torah 
who are required to take oaths," take oaths and do not pay; as the 
verse should be interpreted as follows: “And the owner thereof 
shall accept it, and he shall not make restitution” (Exodus 22:10), 
teaching that one who has the obligation to pay" is the one who 
takes an oath, and not the one demanding payment. 


Rav Hamnuna raises an objection to Rav’s statement from a 
different mishna (Shevuot 36b), which states: Ifan owner requested 
the return of his deposit and the purported bailee denied having 
received it, and the owner administered an oath to the bailee 
about the deposit five times," whether before the court or not 
before the court, and the bailee denied the claim each time, he 
is liable for each and every one of the oaths and must pay the 
additional one-fifth payment and bring a guilt-offering for each 
one. And Rabbi Shimon says: What is the reason? Since he is 
able to retract and admit after each oath, at which point he would 
be liable to pay, therefore each subsequent false oath is a denial of 
that liability. It can be seen from this mishna that one who admits 
liability after having taken a false oath is liable to pay, counter to 
the statement of Rav. 


And here, you cannot say that the mishna in Shevuot is referring 
to a case where the bailee leaped to volunteer his oath, because 
it teaches explicitly that the owner administered an oath to the 
bailee about the deposit. And you cannot say that the mishna 
in Shevuot is referring to a case where the bailee took his oath 
outside of court, because it teaches explicitly that the halakha 
applies whether the oath was taken before the court or not before 
the court. 


HALAKHA 


All those in the Torah who are required to take oaths, etc. - 
“DMNA praw bs: All oaths mandated by Torah law are 
taken by the one against whom a claim has been lodged, in 
order to exempt himself from payment. The Sages instituted 
additional oaths, some of which are taken by the plaintiff to 
enable him to collect the debt he claims he is owed. The cir- 
cumstances in which these oaths are taken include cases of 
employees who claim that they are owed wages; one who 
hief does not know what 
he stole; a victim of physical assault; storekeepers with record 
books; and cases where the one against whom a claim has 
been lodged is considered suspect with regard to the concern 


claims to have been robbed but the 


Administered an oath to the bailee about the deposit five 
times - DynyS mwN voy wawy: One who falsely denies 
another's monetary claim and takes multiple oaths to that 
effect is liable to bring a separate guilt-offering for each false 
oath, whether he took the oaths of his own accord or because 
the claimant had him do so, and whether or not the oath was 
taken in court. The reason he is liable for a separate offering for 
each false oath is that had he admitted his liability after any 
individual denial, he would thereby have been required to pay; 
therefore, each denial with a false oath has the potential result 
of exempting him from payment, and it is monetarily significant 
in its own right (Rambam Sefer Hafla'a, Hilkhot Shevuot 7:9). 


that he may take a false oath (Rambam Sefer Mishpatim, Hilkhot 
Toen VeNitan 1:4; Shulhan Arukh, Hoshen Mishpat 89:1). 


NOTES 

A forced answer — Xn Kaag: Rashi explains that Rav 
ahman finds it more forced to read the two clauses of 
he mishna as referring to two different locations than to 
read them as referring to one location, the court, but with 
wo different types of legal proceedings: One in which the 
bailee taking the oath did so of his own accord without it 
being administered, and the other in which the oath was 
administered to him. 


Here, with regard to one who leaped — 7373 X3: Just as 
he oath must take place in court in order to exempt him, 
it must also be administered by the court, as opposed to a 
case where the bailee takes an oath of his own volition or 
in response to the owner's request. Some early commen- 
taries explain that an oath taken of one’s own accord and 
not administered by the court is entirely irrelevant in terms 
of monetary law, and is viewed as nothing more than a 
personal vow that one takes in order to lend credence to his 
statement (Rabbeinu Hananel; see Ramah). By contrast, the 
Rashba explains that such an oath does have legal signifi- 
cance with regard to other cases of monetary liability, but it 
is not sufficient to exempt the defendant from the obligation 
0 pay restitution or double payment for theft. 


One who has the obligation to pay, etc. — ow vyw ” 
"131: The oath is not considered proof of one's claim, since if 
hat were to be the case, either party could take the oath. 
Rather, it serves either to add gravity to the proceedings 
so that the defendant, fearful of taking a false oath, will not 
defend himself with a false claim, or to convince the other 
party of his sincerity, so as to appease him. By rabbinic law, 
there are certain situations in which a plaintiff takes an oath 
to collect what he claims is owed to him, e.g., if the defen- 
dant is not trusted by the court, or in a case where the court 
assesses that the defendant is not sufficiently clear in his 
claim. The Sages also instituted a plaintiff's oath in certain 
cases where the defendant was a suspected criminal and 
they wished to penalize him by enabling the plaintiff to 
collect from him. 
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The Gemara explains: He, Rav Hamnuna, raised the objection and 
he resolved it: The tanna teaches it disjunctively, i.e., the rulings of 
the mishna are stated with regard to different circumstances. Where 
it teaches that the owner administered an oath to the bailee about 
the deposit, that is referring to outside of court, and when it discusses 
an oath taken before the court, it is referring to a case where the bailee 
leaped and volunteered his oath. Therefore, the mishna does not 
discuss the case with regard to which Rav issued his ruling, where 
the bailee was forced to take an oath before the court. 


Rava raises an objection to Rav’s statement from a baraita: In the case 
ofa homeowner acting as a bailee who falsely claimed, with regard to 
a deposit, that a thief stole it, and he took an oath to that effect and 
subsequently admitted that he was lying and that in fact he took the 
item himself, and witnesses came and testified that the bailee himself 
indeed took the item, then ifhe admitted his guilt before the witnesses 
came and testified, he pays the principal value of the item and the 
additional one-fifth payment, and he must also bring a guilt-offering. 
But if he admitted his guilt after the witnesses came and testified, he 
pays the double payment and brings a guilt-offering. This baraita rules 
that one who takes an oath is not exempt from payment, counter to the 
statement of Rav. 


And here, in this baraita, you cannot say that it is referring to an oath 
taken outside of court or that he leaped and volunteered his oath, 
because double payment is taught in the baraita, and one is obligated 
to pay double payment only when the accused has an oath administered 
to him before the court. 


The Gemara cites a new version of Rava’s statement. Rather, Rava said: 
In any case where one admits to having taken a false oath, there is 
no difference whether one falsely states the claim that the deposit 
was lost, and there is no difference whether one falsely states the 
claim that a thief stole the deposit as well; in these cases, Rav did not 
say that taking an oath exempts the bailee from restitution, because 
it is written in the Torah portion discussing a false oath taken with 
regard to a deposit: “And they shall confess the sin that they performed, 
and he shall return the principal for his guilt, and he shall add to it 
one-fifth, and he gives it to the one with regard to whom is guilty” 
(Numbers 5:7), teaching that anyone who admits to a false oath con- 
cerning a deposit is required to pay the principal and the additional 
one-fifth payment. 


The Gemara continues the new version of Rava’s statement: Addition- 
ally, in a case where one falsely states the claim that a thief stole the 
deposit and takes an oath to that effect and witnesses come and 
say that he had stolen it, as well, Rav did not say that taking an oath 
exempts the bailee from restitution, because double payment is writ- 
ten in the Torah (see Exodus 22:8). When he says that taking an oath 
exempts the bailee from restitution, it is in a case where one falsely 
states the claim that the deposit was lost and takes an oath to that 
effect, and did not admit it, and witnesses come and testify that he 
had stolen it. 


The Gemara relates that Rav Gamda went and said that halakha before 

Rav Ashi. Rav Ashi said to him: Now consider: And even Rav Ham- 
nuna, who was Rav’s student and knew that Rav says that one who 

takes a false oath is exempt from paying restitution even in a case where 

he admitted it; and Rav Hamnuna therefore challenged him from a 

mishna that teaches that one is not exempt in a case where he admitted 

it. And you say that Rav did not say his halakha in a case where one 

admitted that he tooka false oath? Presumably, Rav Hamnuna, as Rav’s 

student, was aware of the scope of his teacher’s ruling. How, then, can 

you limit it as being narrower than Rav Hamnuna’s interpretation? 


Rav Aha the Elder said to Rav Ashi: Rav Hamnuna did not raise a 
difficulty against Rav with regard to the case of one admitting to having 
taken a false oath, rather, with regard to the case where witnesses came 
after he took the oath, and this is what is difficult for him: 
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Granted, if you say that when one takes a false oath and 
then witnesses come, he is liable to pay, that is why we hold 
him liable for a guilt-offering for the final oath, since he can 
still retract and admit" his liability and incur an obligation 
to pay. Consequently, the fact that he took another false oath 
constitutes an additional false denial of his monetary liability. 


But if you say, as Rav did, that even when witnesses come he 
is exempt from paying, then the mishna’s ruling is difficult, as 
is there any similar case where if witnesses come and testify 
with regard to it, he would be exempt, and yet we would stand 
and obligate him to bring a guilt-offering for a later oath, for 
no reason other than since he can still retract and admit his 
liability? As of now, in any event, he has not admitted" to any 
liability and has no extant debt, and any further oaths that he 
takes are not denials of monetary liability. It follows, then, that 
Rava’s explanation of Rav’s opinion cannot be undermined by 
Rav Hamnuna’s challenge. 


§ The Gemara cites another ruling concerning the topic of a 
bailee who claims that a deposit in his possession was stolen. 
Rabbi Hiyya bar Abba says that Rabbi Yohanan says: One 
who falsely states the claim, with regard to a deposit, that a 
thief" stole it, and it becomes clear that he stole it himself, pays 
double payment. If he slaughtered or sold it, he must pay 
fourfold or fivefold payment. 


He explains his ruling by means of a comparison: Since a thief 
pays double payment, and one who falsely states the claim that 
a thief stole the deposit also pays double payment, it follows 
that just as a thief, who ordinarily pays double payment, and 
if he slaughtered or sold an animal he stole pays fourfold or 
fivefold payment, so too, one who falsely states the claim that 
a thief stole a deposit, who ordinarily pays double payment, if 
he slaughtered or sold the animal he received as a deposit pays 
fourfold or fivefold payment. 


The Gemara asks: What is notable about the halakha of a 
thief? It is notable in that he pays double payment even with- 
out having taken a false oath; will you say that this stringency 
should apply with regard to one who falsely states the claim 
that a thief stole the deposit, who pays double payment only 
upon taking a false oath? Therefore, one cannot derive from 
the obligation of a thief to pay fourfold or fivefold payment to 
the case of one who falsely states the claim that the deposit 
was stolen. 


The Sages say in response: Rabbi Yohanan did not base his ruling 
on a logical inference; rather, it is a derivation based upon a 
juxtaposition," as the verses discussing a thief and one who 
falsely states the claim that a deposit was stolen are juxtaposed, 
and one cannot refute through analysis a derivation based 
upon juxtaposition.® 


The Gemara asks: This works out well according to the one 
who says that one verse is stated with regard to a thief and 
one verse is stated with regard to one who falsely states the 
claim that a thief stole the deposit. According to him, there is a 
juxtaposition, and one can well derive one from the other. But 
according to the one who says that both this verse: “If the thief 
shall be found, he shall pay double” (Exodus 22:6), and: “If 
the thief shall not be found” (Exodus 22:7), are referring to 
one who falsely states the claim that a thief stole the deposit, 
and neither verse is referring to a thief, what is there to say? 
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Since he can still retract and admit - sinh bian Dygir 
nitin: The mere fact that he repeated his false oath is not 
sufficient to render him liable to bring another offering, as 
one oath does not take effect when another is already in 
effect. The obligation resulting from the second oath must 
be due to the fact that it also served the legal function of 
denying a monetary claim. Since an admission would have 
been sufficient for the court to require him to pay, each suc- 
cessive oath is considered, according to this opinion, a new 
denial of a monetary claim (Rashi). The Ra'avad notes that 
the reason that the Gemara specifies his retraction, and not 
witness testimony, as the potential cause for his obligation is 
because only through a retraction would he be liable to bring 
an offering and pay the additional one-fifth payment as well. 


Now, in any event, he has not admitted — xb NPA KAWI 
Tix: If there has been no actual admission, there is no actual 
monetary obligation. Therefore, each subsequent oath is 
merely a repetition of the first oath (Rashi). 


It is a juxtaposition — x7 xW: The Gemara notes earlier 
(63b) that some explain that the verse: “If the thief shall be 
found, he shall pay double” (Exodus 22:6), is referring to an 
actual thief, and the following verse: “If the thief shall not be 
found” (Exodus 22:7), is referring to a bailee who claims that 
the deposit was stolen and was found to have stolen it himself. 
The juxtaposition of these two clauses teaches that all the 
halakhot stated in the case of a thief apply equally to one who 
makes a false claim that a deposit was stolen, including the 
obligation to pay the fourfold or fivefold payment for selling 
or slaughtering a stolen animal (see Exodus 21:37). 


HALAKHA 


One who states the claim with regard to a deposit that a 
thief, etc. — ^3) 77753 433 nwy wiw: If one claims that a 
deposit in his possession was stolen and took an oath to that 
effect, and witnesses testify that the deposit had been in his 
possession the entire time, he is considered a thief and is liable 
to pay double payment. If the deposit was an animal and he 
had slaughtered or sold it after taking the false oath, he is liable 
to pay fourfold or fivefold payment (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:1; Tur, Hoshen Mishpat 352). 


BACKGROUND 


One cannot refute a juxtaposition — KWR by ppwn pr: 

The reason for this is that the halakhot derived from a juxta- 
position are considered to be explicitly stated in the Torah and 
therefore no analysis can refute them. A derivation by analogy 
or by verbal analogy can be refuted unless the verbal analogy 
is based on a word that is superfluous in both verses. 
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NOTES 


Ben pekua — 7¥3p8 ja: A ben pekua is an animal fetus removed 
alive from its mother’s womb after the mother underwent 
ritual slaughter. If this occurred in the case of a large mammal, 
such as a cow, during the first eight months of pregnancy, the 
offspring is considered as though it was a limb of its mother’s 


ore permitted for consumption without being slaughtered 
itself. There is a dispute among the Sages with regard to a 
etus removed in the ninth month of pregnancy. Rabbi Meir 
holds that in that case, it is considered an independent entity, 
and one may not eat it without first slaughtering it, like any 
other animal. Rabbi Shimon Shezuri holds that a ninth-month 
etus is no different than an earlier-term one. The halakhot 
of this topic are discussed at length in the fourth chapter of 
ractate Hullin. 


BACKGROUND 

Ben pekua — nypa ja: Like humans, animals can be born 
either by vaginal birth or by Caesarean section. When the 
surgical incision for a Caesarean section is made while the 
mother is alive, the offspring is termed: An animal delivered 
through the abdominal wall [yotzei dofen]. Even if the mother 
is slaughtered, the fetus does not die immediately when its 
mother dies; therefore, if the mother’s womb is cut open 
within a short time after she is slaughtered, it is possible to 
extract the offspring, who can live like any other animal. 


LANGUAGE 
Ben pekua — Typa Ja: As the letters peh and beit are both 
bilabial plosives, i.e., letters pronounced by bringing the lips 
together and expelling air in a burst, with the difference being 
that the beit is voiced while the peh is not voiced, the word 
paka is related to baka, which means to cut open. Here, it 
refers to an animal born via the cutting open of the mother 
animal's womb in order to remove it. 
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The Sages say in response: Rabbi Yohanan’s ruling is derived from 
an amplification indicated by the verse not employing the term 

“thief [ gannav],’ and instead employing the expanded term “the 
thief [hagannav].” This teaches that the halakha of the fourfold 
and fivefold payment applies to one who falsely states the claim 
that the deposit was stolen, as well. 


Rabbi Hiyya bar Abba raised an objection to the statement of 
Rabbi Yohanan from a baraita: In a scenario where one said to 
an unpaid bailee: Where is my ox? Then the bailee responded: 
It was stolen. And the owner said: I administer an oath to you, 
and the bailee said: Amen. And the witnesses testify about the 
bailee that he ate it, he pays double payment. But here, the 
halakha is that it is impossible to eat even an olive-bulk of meat 
without slaughtering the animal first, indicating that it must 
have been slaughtered, and nevertheless it teaches that he pays 
double payment. It can be inferred that double payment, yes, 
he pays; but fourfold or fivefold payment, no, he does not pay. 


Rabbi Yohanan answers: With what are we dealing here? We 
are dealing with a case where he ate it as an unslaughtered 
animal carcass. Since it was not killed according to the halakhot 
of ritual slaughter, the thief does not pay the fourfold or fivefold 


payment. 


The Gemara asks: And let Rabbi Yohanan answer Rabbi Hiyya 

bar Abba by saying that it is a case such as where he ate it as an 

animal with a wound that will cause it to die within twelve 

months [tereifa], in accordance with Rabbi Shimon’s opinion 

that the legal status of an act of slaughter that is not fit for accom- 
plishing its full ritual purpose is not considered an act of slaugh- 
ter for which the thief must pay the fourfold or fivefold payment. 
The Gemara responds that Rabbi Yohanan holds in accordance 

with the opinion of Rabbi Meir, who says that the legal status 

of an act of slaughter that is not fit for accomplishing its full 
ritual purpose is considered an act of slaughter, and the thief 
would pay the fourfold or fivefold payment. 


The Gemara further asks: And let Rabbi Yohanan answer Rabbi 
Hiyya bar Abba by saying that the ruling of the baraita is stated 
with regard to an animal removed from its mother’s womb 
after the mother was ritually slaughtered [ben pekua ],"®™! which 
is permitted for consumption without slaughter, so that there is 
a possibility that the thief ate it without first slaughtering it. The 
Gemara responds that Rabbi Yohanan holds in accordance with 
the opinion of Rabbi Meir, who says that a ben pekua requires 
slaughter. 


The Gemara further asks: And let Rabbi Yohanan answer Rabbi 
Hiyya bar Abba by saying that it is a case where the bailee 
stood in judgment in court, and the judges said to him: Go 
out and give him the stolen animal, and he did not do so, and 
subsequently slaughtered or sold it? In this case he would not 
pay the fourfold or fivefold payment, as doesn’t Rava say that 
if the judges instruct a thief: Go out and give him the stolen 
animal, and he instead slaughtered or sold it, he is exempt from 
paying the fourfold or fivefold payment. What is the reason 
for this? Once the court ruled on his matter, requiring him to 
give the animal to the owner, and he did not heed the court’s 
ruling but slaughtered or sold the animal, he is considered a 
robber, and not a thief; and a robber does not pay fourfold or 
fivefold payment. 


Rava continues: But if the judges say only: You are obligated to 
give the animal to him, and he did not heed the court’s statement 
but slaughtered or sold the animal, then he is obligated to pay 
the fourfold or fivefold payment. What is the reason for this? 
Since the court has not issued a definitive ruling in this matter, 
he is still considered a thief rather than a robber. 
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The Sages say in response: And according to your reasoning, let 
Rabbi Yohanan answer Rabbi Hiyya bar Abba by saying that the 
ruling of the baraita is stated with regard to a partner who slaugh- 
tered an animal stolen by him and his partner without the other 
partner’s knowledge," as the halakha is that in such a case, the thief, 
i.e. the partner who slaughtered the animal, does not pay fourfold 
or fivefold payment. Rather, Rabbi Yohanan selected one of two 
or three possible answers but did not mean to say that it was the 
only possible answer. 


§ The Gemara cites a related ruling: And Rabbi Hiyya bar Abba 
says that Rabbi Yohanan says: With regard to one who falsely 
states the claim, with regard to a lost item, that a thief" stole it, 
i.e., he found a lost item, and when the owner requested its return, 
he claimed that it had been stolen from him, and it became known 
that he lied and had taken the item himself, he pays double pay- 
ment. What is the reason for this? As it is written in the verse 
concerning double payment for a thief: “For any matter of trespass, 
from an ox, for a donkey, for a sheep, for a garment, or for any lost 
item about which one shall say: This is it, the claims of both of 
them shall come before the judges; the one whom the judges con- 
vict shall pay double to his neighbor” (Exodus 22:8). It can be seen 
from here that double payment applies to a false claim of theft even 
with regard to a lost item. 


Rabbi Abba bar Memel raised an objection to Rabbi Hiyya bar 
Abba from a baraita: The verse states: “Ifa man gives his neighbor 
money or vessels to safeguard, and it was stolen from the house of 
the man, if the thief shall be found, he shall pay double” (Exodus 
22:6). The use of the word “man” indicates that the giving of a 
deposit by a minor is nothing." And I have derived only a case 
where he gives the deposit when he is a minor and lodges the 
claim concerning it against the bailee when he is still a minor. 
From where is it derived that the halakha would be the same in a 
case where he gives the deposit when he is a minor and lodges 
the claim concerning it against the bailee when he is an adult? 
The verse states: “The claims of both of them shall come before 
the judges” (Exodus 22:8), i.e., the claim is valid only when the 
giving of the deposit and the claim are equal, both done when he 
is an adult. 


Based on the ruling of this baraita, Rabbi Abba bar Memel raises 
his objection: And ifit is so that even one who finds a lost item pays 
double payment for claiming falsely that it was stolen, indicating 
that the giving of the item as a deposit by the owner is not an essen- 
tial condition to render the thief liable for double payment, then 
the claim ofa minor should be like a lost item as well, and one who 
received a deposit from a minor should be liable for double pay- 
ment. Rabbi Hiyya bar Abba said to him: With what are we deal- 
ing here? We are dealing with a case where the bailee consumed 
the deposit when the owner was still a minor, so that at the time it 
was consumed, the owner had no legal standing. Therefore, the 
bailee is not obligated to pay. 


HALAKHA 


One who falsely states the claim with 


that a thief, etc. — ^3) TPA% 233 Navy yiv: 
ost item and then claims that it was stolen from 
an oath to that effect, and witnesses testify that i 
his possession the entire time, he is considered a thief and is 
iable to pay double payment. If the lost item was an animal 


and he had slaughtered or sold it after 


he is liable to pay fourfold or fivefold payment. 
he Rambam, this is the halakha only if he had c 


Giving of a deposit by a minor is nothing - op PRYM px: 
If one claims that a deposit he was safeguarding for a minor was 
stolen and took an oath to that effect, and witnesses testify that 
the deposit had been in his possession the entire time, he is not 
liable to pay double payment, even if the owner was already 
an adult by the time he lodged the claim for his deposit to be 
returned, as the giving of a deposit by a minor is nothing in 
terms of rendering one liable to pay double payment (Rambam 
Sefer Nezikin, Hilkhot Geneiva 4:9). 


regard to a lost item 
f one finds a 
him and took 
had been in 


taking the false oath, 
According to 
aimed that it 


had been stolen from him by armed bandits, which is a case of 
duress. By contrast, the Tur holds that this is the halakha even 
if he had claimed that it was a standard theft (Rambam Sefer 
Nezikin, Hilkhot Geneiva 4:4; Tur, Hoshen Mishpat 352). 


NOTES 

Who slaughtered without the other partner's knowl- 
edge- ivan nym sow navwW: The penalty of paying four or 
five times the principal is imposed only when this amount is 
paid in full. In this case, he would be liable to pay only four 
or five times the value of half the principal, as his partner is 
liable for the other half of the principal. Therefore, there is 
no fourfold or fivefold payment. 
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PERSONALITIES 

Rabbi Hiyya bar Yosef — Abi 1a xm +a: Rabbi Hiyya bar 
Yosef was a second-generation Babylonian amora who 
ascended to Eretz Yisrael. During his residence in Babylonia 
he assumed the title of Rav, which was customarily used 
in Babylonia, and after he immigrated to Eretz Yisrael he 
assumed the title of Rabbi, which was customarily used 
in Eretz Yisrael. 


Perek IX 
Daf107 Amuda 


HALAKHA 

It is written concerning a loan - 2137 17 max: If 
Reuven claims that Shimon owes him money or movable 
property, and Shimon has the legal ability to absolve him- 
self of any monetary obligation to Reuven by claiming to 
have purchased or returned the money or property, or by 
completely denying having taken it in the first place, bu 
in fact Shimon admits to part of the claim, he is obligated 
to pay the amount he admits to owing, and by Torah law 
he takes an oath with regard to the rest of the claim and 
is exempt from paying the remainder. If a bailee or one 
who rented or borrowed an item denies a claim, he takes 
an oath by Torah law to exempt himself from paymen 
whether he admitted to a part of the claim or denied i 
entirely. This is in accordance with the ruling of Rabbi Hiyya 
bar Yosef that the verse is written with a merging of Torah 
portions (Rambam Sefer Mishpatim, Hilkhot Sekhirut 2:8 and 
Hilkhot Toen VeNitan 1:1; Shulhan Arukh, Hoshen Mishpat 
87:1, 295:3). 
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Rabbi Abba bar Memel questions this answer: But had the bailee 
consumed it when the owner was already an adult, what is the 
halakha; indeed, would the halakha be that the bailee pays? If 
so, rather than teaching: The claim is valid only when the giving 
of the deposit and the claim are equal, let the baraita teach: The 
claim is valid only when the consumption of the deposit and the 
claim are equal, which would be a more precise ruling. Rabbi Hiyya 
bar Abba said to him: Emend the baraita and teach: The claim is 
valid only when the consumption of the deposit and the claim are 
equal. 


Rav Ashi said a different answer to Rabbi Abba bar Memel’s objec- 
tion: The two cases are not comparable, so an objection to Rabbi 
Hiyya bar Abba’s statement concerning a lost item cannot be derived 
from the case of a minor giving a deposit, because the lost item 
came into the possession of the finder by the power of one who is 
mentally competent, as the one who lost it is presumed to be an 
adult, though he did not personally give it to the finder; but this 
deposit given by a minor did not come into his possession by the 
power of one who is mentally competent, as from a halakhic per- 
spective, a minor is not considered mentally competent. Therefore, 
he has no grounds for a claim. 


§ The Gemara quotes a related ruling: And Rabbi Hiyya bar Abba 
says that Rabbi Yohanan says: With regard to one who falsely 
states the claim, with regard to a deposit, that a thief stole it, he 
is not obligated to take an oath, nor to pay double payment, until 
he denies part of the claim and admits to part of the claim. What 
is the reason for this? As the verse states: “About which one shall 
say: This is it” (Exodus 22:8), indicating an admittance of only this 
part, but no more. The Gemara notes: And this disagrees with the 
ruling of Rabbi Hiyya bar Yosef,’ as Rabbi Hiyya bar Yosef says: 


A merging of Torah portions is written here," and the halakha 
written in this passage is in fact meant to be applied to a different 
passage. And when it is written: “This is it,’ from which the halakha 
of a partial admission is derived, it is written concerning a loan," 
nota deposit. The Gemara asks: And what is different about aloan" 
that this halakha would apply only there? 


NOTES 
to take an oath applies only when one admitted to a part of the 


A merging of Torah portions is written here — niwa apy 
JB ina: There is a dispute among the early commentaries as 
to the correct understanding of this idea, which then informs 
their understanding of the discussion on this amud. The most 
straightforward understanding, held by Rashi and some of the 
geonim, is that a detail stated in one passage in fact applies to a 
different passage. In this case, the clause: “This is it” (Exodus 22:8), 
which is the source for the principle that one is obligated to take 
an oath only when admitting to a part of a claim, is referring not 
to a deposit, which is the subject of this passage, but to a loan. 

By contrast, Tosafot, citing Rabbeinu Tam, understand the 
merging of Torah portions to mean that the halakha written in 
the context of deposits also extends to loans. They therefore hold 
that one is obligated to take an oath with regard to a deposit 
only when one's claim that the deposit was lost or stolen, or that 
he never received it, is associated with an admission that one 
still owes some other part of the deposit. 

Other early commentaries explain that the Gemara is not 
differentiating between a loan and a deposit; rather, within the 
domain of deposits it is differentiating between a claim that is 
also applicable to a loan and a claim that is not. The halakha 
derived from the merging of Torah portions, that the obligation 
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claim, would apply to deposits when the exculpatory claim is 
one that could also be stated with regard to a loan, e.g., that the 
exchange never occurred, but not those claims specific to the 
domain of deposits, e.g., that the item was lost in circumstances 
beyond the bailee’s control. Consequently, if a bailee states a 
claim with regard to a deposit that could be stated only with 
regard to a deposit, he is obligated to take an oath even when 
denying his liability entirely, but if the claim is one that could 
be stated with regard to a loan, then the bailee is obligated to 
take an oath only when he admits to part of his liability (Tosafot, 
citing Riva; Rashba; Meiri; see Sefer HaYashar). 


And what is different about a loan — mn aw ~a: Rashi 
explains that the question is why this principle applies to loans 
and not deposits. Josafot, citing Rabbeinu Tam, explain that the 
question is why one who admits to part of a claim is liable. The 
Riva, in accordance with his understanding of the previous stage 
of the discussion, explains that the question is why this halakha, 
when applied to deposits, is stated only with regard to claims 
when it could be stated in the case of a loan as well. 
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The Gemara answers: It is in accordance with the statement of 
Rabba, as Rabba says: For what reason did the Torah say that one 
who admits to a part of the claim must take an oath? It is because 
there is a presumption that a person does not exhibit insolence" 
by lying in the presence of his creditor, who had done him a favor 
by lending money to him. And this person who denies part of the 
claim actually wants to deny all of the debt, so as to be exempt, and 
this fact that he does not deny all of it is because a person does 
not exhibit insolence. 


Rabba continues: And in order not to exhibit insolence, he wants 
to admit to the creditor with regard to all of the debt, and this fact 
that he denies owing him in part is because he reasons: If I admit 
to him with regard to all of the debt, he will lodge a claim against 
me with regard to all of it, and right now I do not have the money 
to pay. I will evade him at least for now until I have money, and 
then I will pay him all of it. This rationalization enables one to falsely 
deny part ofa claim. Therefore, the Merciful One imposes an oath 
on him, in order to ensure that he will admit to him with regard 
to all of the debt. 


The Gemara completes its answer: And it is with regard to a loan 
that this can be said, as the basis for this explanation is that one will 
not exhibit insolence before his creditor, who did him a favor by 
lending him money; but with regard to a deposit, one will cer- 
tainly exhibit insolence," as the claimant did him no favor. There- 
fore, there is no reason to say that one who completely denies a 
claim concerning a deposit is deemed credible any more than one 
who admitted to part of it, and he is obligated to take an oath in 
either case. 


§ Rami bar Hama teaches this baraita: All four types of bailees 


require denial of a part" of the claim and admittance of a part of 
the claim in order to be obligated to take an oath when someone 
claims to have given them an item as a deposit, and these are they: 
An unpaid bailee, and a borrower," a paid bailee, and a renter. 


The Gemara quotes the source for this statement. Rava said: What 
is the reasoning for the statement of Rami bar Hama? Concerning 
an unpaid bailee, it is explicitly written with regard to him: “This 
is it,’ as explained earlier. Concerning a paid bailee, Rami bar Hama 
learns by means of a verbal analogy to the term giving used with 
regard to a paid bailee from the term giving used with regard to an 
unpaid bailee, since the verses about both a paid and an unpaid 
bailee begin: “Ifa man gives his neighbor” (Exodus 22:6, 9). 


Rava continues: Rami bar Hama learns the halakha concerning a 
borrower from the verse: “And if [vekhi] a man borrow” (Exodus 
22:13). There is a principle that the conjunction “and,” represented 
by the letter vav, adds to the previous topic. Based on this principle, 
the halakhot of a borrower are connected to those of the subject of 
the previous verse, the bailee. Concerning a renter, if Rami bar 
Hama is stating his ruling according to the one who says that a 
renter is like a paid bailee, this is the same as a paid bailee; ifhe is 
stating his ruling according to the one who says that a renter is like 
an unpaid bailee, this is the same as an unpaid bailee. 
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NOTES 


A person does not exhibit insolence, etc. — DIK px 
"131 Py: Here too, the commentaries provide different 
explanations. Some understand this to mean that one 
would not exhibit insolence before his creditor, who did 
him a favor by lending him money without charging 
interest or deriving any other financial advantage. This 
interpretation applies specifically to loans, but not to 
deposits, where no favor has been done for the bailee 
(Rashi; Rabbeinu Hananel; Rabbeinu Barukh). 

Other early commentaries cited above explain it to 
mean that one would not be so insolent as to deny a 
matter outright, having the knowledge that the other 
party knows for a fact that he is lying, which applies to 
all of the claims that could be stated both with regard 
to loans and deposits. For example, if one denies having 
borrowed money or having received a deposit, or claims 
to have returned it, the other party knows for a fact that 
his statement is not true. That is not the case for those 
claims that are unique to deposits: If one claims that it 
was stolen or lost from one's possession, or broken, the 
owner does not know whether that is true or false (Riva; 
Ramah; Rashba; Rosh; Meiri). 


But with regard to a deposit one will certainly exhibit 
insolence — pyr pyr [TP as bax: According to the 
explanation of Rashi, one is obligated to take an oath 
even after denying all liability with regard to a deposit. 
According to the explanation of the Riva, one is obli- 
gated to take an oath after stating any claim with regard 
to a deposit, as the owner cannot know for certain 
whether it is a lie. Rabbeinu Tam holds that this line 
should be deleted from the Gemara text, in accordance 
with his explanation that this halakha applies both to a 
loan and to a deposit (see Josafot). 


NOTES 


Denial of a part, etc. — 3) Nyaa P93: According to 
this baraita, bailees are not obligated to take an oath if 
they state a full denial, nor if they state a partial admis- 
sion without a denial, but only when they state claims 
that include both a partial denial and a partial admis- 
sion. The Gemara in Bava Metzia (98a) explains that this 
can transpire when a bailee receives multiple items or 
animals to safeguard and denies having received one 
of them, admits his obligation with regard to another, 
and states a claim justifying why he is not returning 
the third, e.g., an unpaid bailee claiming it had been 
stolen, or a paid bailee claiming that it was damaged by 
accident. This baraita apparently contradicts Rabbi Hiyya 
bar Yosef’s statement that there is no need for a partial 
admission to render a bailee obligated to take an oath. 


And a borrower - byiwmn: Though most claims are 
not exculpatory with regard to borrowers, as they are 
liable even for accidental damage or loss, they are nev- 
ertheless included here, because they can claim that the 
animal died due to ordinary labor (Penei Yehoshua). 
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NOTES 

And an oath is not effective for him - ma Kama xb TIW: 
Rashi explains that by misappropriating the animal the bailee 
is considered like a robber, and from that point onward he is 
liable for any damage that may befall it, even by accident. 
Therefore, there is no longer any efficacy to the bailee’s claim 
that it was stolen, because it now belongs to him and any 
claim or denial is a statement about his own property. Rabbi 
Akiva Eiger explains (responsum 192) that the point of the 
Gemara is that one who falsely claims that the item was stolen 
and takes an oath to that effect is liable only when that oath 
would exempt him from payment, but in a case where he 
had misappropriated the animal, he is liable in any event, and 
therefore this claim is not included in the category of one who 
claims an item was stolen. 


Due to the fact that he already acquired the item with the 
first oath — mixy mawa 1377 Own: As Rav Sheshet stated 
earlier (105b), once a bailee falsely denies responsibility for a 
deposit, he is considered to be a robber. Similarly, in denying 
responsibility for the deposit by claiming that it was lost, and 
all the more so in taking a false oath to that effect, the bailee 
is seen as a robber vis-a-vis the deposit, and he cannot be 
subsequently held liable for its theft or a false claim about its 
heft. The halakha would be the same in the case of a bailee 
who misappropriates the deposit, thereby acquiring it just as 
he robber does. 


Since it left the owner's possession — owa P RYN Dyin: 
Rashi understands that by taking the first oath, the bailee 
has released himself from any obligation to the owner, and 
he court cannot require him to take another oath. Therefore, 
his subsequent claim that the deposit was stolen has no 
effect, neither strengthening nor weakening his case, and 
he second oath is not considered a court-mandated oath but 
a personal guarantee to the owner. Tosafot add that even if 
he bailee were to admit to having lied and were to be sum- 
moned to a different court, he still would not be required to 
ake another oath, and if the second court were to administer 
an oath to him, that oath would not render him liable. 
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§ And Rabbi Hiyya bar Yosef says: With regard to an unpaid 
bailee who falsely states the claim, with regard to a deposit, that 
a thief stole it, and is discovered to have lied, he is not liable to 
pay double payment unless he misappropriates it, i.e., uses it for 
his own needs, before taking his oath. What is the reason for this? 
The verse states: “If the thief shall not be found, the owner of the 
house shall approach the judges to determine ifhe misappropri- 
ated his neighbor’s goods” (Exodus 22:7), and the following verse 
concludes: “The one whom the judges convict shall pay double to 
his neighbor.’ By inference, one can learn that ifhe misappropri- 
ated it, he is liable for double payment; that is to say that we are 
dealing only with a case where he misappropriates it. 


Rabbi Hiyya bar Abba said to his students: This is what Rabbi 
Yohanan says: They taught this halakha that one who falsely 
claims that the deposit was stolen is liable for double payment 
with regard to an animal still standing over its feeding trough, 
i.e., the bailee is still safeguarding it for its owner. Rabbi Zeira said 
to Rabbi Hiyya bar Abba: Is he stating his ruling specifically 
with regard to an animal standing over its feeding trough, but 
if the bailee misappropriated it before taking an oath, he has 
acquired it, and an oath is not effective for him" at all, not even 
to cause him to be liable to pay double payment? Or perhaps 
he is stating his ruling even with regard to an animal standing 
over its feeding trough, in addition to an animal that the bailee 
misappropriated? 


Rabbi Hiyya bar Abba said to him: I did not hear this ruling, 
so I cannot transmit Rabbi Yohanan’s opinion, but I did hear 
something similar to it, as Rabbi Asi says that Rabbi Yohanan 
says: With regard to an unpaid bailee who falsely states the claim 
that the deposit was lost and takes an oath to that effect, and 
retracted and falsely states the claim that a thief stole the deposit 
and takes an oath to that effect, and witnesses came and testified 
that he lied, he is exempt from double payment for the second 
claim. What is the reason; is it not due to the fact that he already 
acquired the item with the first oath," and therefore the second 
oath is disregarded, which is why he is not liable for double pay- 
ment for a false claim of theft? So too, one who misappropriates 
the deposit thereby acquires it and is no longer obligated to take 
an oath. 


Rabbi Zeira said to him: No, there is no proof from there, because 
one could argue that the reason is not because he acquired the item 
with the first oath; rather, since it left the owner’s possession" 
with the bailee taking the first oath, he is exempt from taking an 
additional oath with regard to the same claim, but his oath will be 
significant even after having misappropriated the item. 


It was also stated: Rabbi Avin says that Rabbi Ile’a says that 
Rabbi Yohanan says: With regard to one who falsely states the 
claim, with regard to a deposit, that it is now lost," and takes an 
oath to that effect, and retracts and falsely states the claim that 
the deposit was taken through theft and takes an oath to that 
effect, and witnesses come and testify that he lied with regard to 
the claim of theft, he is exempt from double payment for the 
second claim, since it left the owner’s possession with the bailee 
taking the first oath. 


HALAKHA 


ap AT’ pa 


One who falsely states the claim with regard to a deposit 
that it is now lost, etc. — ^3) pj1p33 MPIX nwy pit: Ifa 
bailee claims that a deposit was lost and takes an oath to 
that effect, and subsequently he claims that it was stolen and 
takes an oath to that effect, and then witnesses contradict 


his claim, he is exempt from paying double payment usu- 
ally incumbent on thieves, as the deposit is considered to 
have departed the owner's possession upon the bailee taking 
the first oath (Rambam Sefer Nezikin, Hilkhot Geneiva 4:3; Tur, 
Hoshen Mishpat 352). 


This file may not be reproduced or distributed in any form without express permission from the publisher 


MPO aaa ayy pws NDV NNN 
ANIOYY NID Nba - T ia NDW (Y3 
man bya spay’ Lam Np 27 
xT re xo ox ott bx 

aye - ip bw 


mysaw why xdm yom aia vox 
yw. NOW TIW” “Inte pawn 
yp aanbe xbw maw” aa 
IKD OND NWI ADKW NIW” 
oni“) A nny KOW naw” 
TAW TA DWA TYKO TIW” 
NIP when 3 OMOTA PNY 
TAW” JY IIN - PNA MINT 
NIPA NDD 9) ADNI NOW 

aE ar 


andy xbw myraw’ x mh ag 
TA "ma mywS wow roy Aa 
why | 3 "Ma TYWI soy maw” 
aX bosn 7109 - AD pwDt xob 
when 3,972 andy ov maw’ 

Sapna 9 - V A2 nhw Kom 


bap Jayna pan MOM Wa 1 YA 
maaw by Ix ,wnind ya jis 
Pwrin jr impis bps Var uaan 


PION AA NYY Yow A- 197137 
YAWN TAK NW [YoY WM 


The Gemara cites an amora who disputes the ruling of Rabbi 
Hiyya bar Yosef. Rav Sheshet says: With regard to an unpaid 
bailee who falsely states the claim, with regard to a deposit, that 
a thief stole it, and is discovered to have lied, once he misap- 
propriated it" before he took an oath he is exempt. What is the 
reason for this? This is what the Merciful One is saying, i.e., this 
is how the verse is to be understood: “If the thief shall not be 
found, the owner of the house shall approach the judges if he 
has not misappropriated his neighbor’s goods” (Exodus 22:7), 
indicating that this verse speaks specifically with regard to a case 
where he did not misappropriate the deposit; consequently, if 
he misappropriated it, he is exempt from double payment. 


Rav Nahman said to Rav Sheshet: But aren’t three oaths admin- 
istered" by the court to any unpaid bailee who claims that the 

deposit was stolen from him? The first is: An oath that I was not 

negligent in safeguarding it," thereby enabling it to be stolen; the 

second is: An oath that I did not misappropriate it; the third 

is: An oath that it is not in my possession." What, is it not so 

that: An oath that I did not misappropriate it, is similar to: An 

oath that it is not in my possession, in the following manner: 

Just as with regard to: An oath that it is not in my possession, 
when the matter becomes revealed that it is in his possession, 
he is liable, so too, with regard to: An oath that I did not misap- 
propriate it, when the matter becomes revealed that he did 

misappropriate it, he should be liable? 


Rav Sheshet said to him: No, there is no proof from there, 
because one could say that the halakha of: An oath that I did not 
misappropriate it, is similar to the halakha of: An oath that I 
was not negligent in safeguarding it, in the following manner: 
Just as with regard to: An oath that I was not negligent in safe- 
guarding it, when the matter becomes revealed that he was 
negligent in safeguarding it, he is exempt from double payment, 
so too, with regard to: An oath that I did not misappropriate it, 
when the matter becomes revealed that he did misappropriate 
it, he is exempt from double payment. Since the comparison 
can be made between different pairings of the oaths to suggest 
opposite conclusions, none of these comparisons are definitive. 


§ The baraita quoted earlier (6sb) teaches that a bailee who 
would be liable for double payment if witnesses were to testify 
that he had in fact stolen a deposit about which he had taken 
an oath attesting to its theft does not pay the additional one- 
fifth payment normally imposed upon one who takes a false 
oath with regard to a monetary claim. The Gemara explores the 
reason for this halakha. Rami bar Hama raises a dilemma: Is it 
the monetary obligation that renders him liable for double 
payment which exempts him from the additional one-fifth 
payment, or perhaps is it the taking of the oath that renders 
him liable for double payment which exempts him from the 
additional one-fifth payment? 


The Gemara explains: What are the circumstances in which 
there is a practical difference between these possibilities? It is in 
a case where he falsely states the claim that a thief stole the 
deposit and takes an oath to that effect, and retracts and falsely 
states the claim that it was lost and takes an oath to that effect, 


That | was not negligent in safeguarding it - nywa xy 
ma: This oath is required since even unpaid bailees are liable 
for theft or loss if they were so negligent in safeguarding the 
deposit that the loss or theft could have reasonably resulted 


from their negligence. 


NOTES 
That it is not in my possession — mwa AYXW: This vow is 
required because it is plausible that a deposit could be truly lost 
or stolen and then found by the bailee, and he might have the 
opportunity to say, deceptively, but technically truthfully, that 
it was lost or stolen, and keep it for himself. Therefore, the oath 
must not only state that it was lost or stolen, but that it is still 
not in the bailee’s possession. 


HALAKHA 


One who falsely states the claim with regard to a deposit 
that a thief stole it, once he misappropriated it — viva 
Tia Mowe Papp 23 may: If a bailee claims that the 
deposit was stolen, but takes an oath to that effect only 
after misappropriating it, and after he takes the oath it is 
contradicted by witness testimony, he is not required to 
pay double payment, in accordance with Rav Sheshet’s 
ruling (Maggid Mishne). The Ra'avad and the Rosh rule that 
he is required to pay double payment, following Rabbi 
Zeira’s inference from Rabbi Yohanan’s opinion, and noting 
that this is also Rav Nahman’s opinion, as he challenges 
Rav Sheshet (Rambam Sefer Nezikin, Hilkhot Geneiva 4:2; 
Tur, Hoshen Mishpat 352). 


Three oaths administered - pwawn niyiaw wow: The 
oath of a bailee includes three elements: That the bailee 
safeguarded the item in the standard manner; that the 
circumstance that he claimed to have occurred did actually 
transpire, whether theft, loss, or death, such that the item is 
not presently in the bailee’s possession; and that the bailee 
did not misappropriate the item prior to its loss (Rambam 
Sefer Mishpatim, Hilkhot Sheela UFikadon 6:1; Shulhan Arukh, 
Hoshen Mishpat 295:2 and Sma and Taz there). 
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HALAKHA 


A monetary obligation that renders him liable for 
double payment, etc. - 151 bes inaran pian: If a 
bailee claims that a deposit was stolen and takes an 
oath to that effect, and then retracts and claims that 
it was lost and takes an oath to that effect, and then 
witnesses testify that it was not stolen and the bailee 
admits that it was not lost, he is not required to pay the 
additional one-fifth payment for the latter false oath, 
since he is required to pay double payment as a result of 
the witness testimony. This ruling is in accordance with 
the conclusion of the Gemara (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:6; Tur, Hoshen Mishpat 352). 


Transferred his ox to two people, etc. — wh fiw Iba 
"31 DT 24: If one transferred his ox to two people to act 
as bailees together, and they subsequently claimed that 
the ox had been stolen and took oaths to that effect, and 
then one of them admitted that their claim was false, 
and witnesses testified that their claim was false as well, 
invalidating the second bailee’s claim, the two of them 
are required to pay only the principal, but not double 
payment. If the owner seizes double payment from the 
second bailee, the court does not intervene to return it 
to the bailee, as there is an uncertainty with regard to 
the halakha in this case. 

The Ra’avad holds that in cases of uncertainty with 
regard to the imposition of a fine, such as double pay- 
ment, the court does intervene to return the money to 
the one from whom it had been seized (Maggid Mishne). 
The Tur holds that the second bailee is obligated in 
double payment, as he had a different understanding 
of the unresolved dilemma of the Gemara (see Beit Yosef, 
Bah, and Gra). The bailee who admitted that his oath was 
false pays the additional one-fifth payment, as in any 
case of one who takes a false oath about deposits and 
admits to it of his own accord (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:7; Shulhan Arukh, Hoshen Mishpat 352:1). 


NOTES 


Or perhaps an oath, etc. — ^2) TyIaw xt ix: Rashi 
explains that had the bailee admitted that his first 
oath, that the deposit was stolen, had been false, after 
witnesses already testified to that effect, he certainly 
would have been exempt from the additional one-fifth 
payment, since the testimony had already negated his 
oath and rendered him liable to pay double payment. 
In this case, he admitted that his oath was false only 
concerning his second oath, that the deposit was lost. 
There is no double payment for this claim. Therefore, per- 
haps he should be required to pay the additional one- 
fifth payment, in addition to bringing a guilt-offering. 
Rashi further notes that the logic of: It left the owner's 
possession with the bailee taking the first oath, affects 
neither his obligation to pay the additional one-fifth 
payment nor his obligation to sacrifice a guilt-offering, 
as is explained in the mishna in tractate Shevuot (36b), 
cited earlier in this chapter (106a). 


Someone from the marketplace — pw pa IM: Rashi 
emphasizes that this person from the marketplace was 
not a bailee, and his obligation to pay double payment 
is as a thief, not as a bailee who took a false oath stating 
that a thief stole the deposit. His oath was therefore 
not one of a bailee but one of a person who has had 
a monetary claim lodged against him, which, if taken 
falsely, renders him liable to bring a guilt-offering and 
pay the additional one-fifth payment. 
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and witnesses come and testify with regard to his first claim that 
at the time he took an oath that the deposit had been stolen, it was 
actually in his possession; and he admits with regard to his second 
claim that it had been a lie and that it had not actually been lost, 
what is the halakha: Is he obligated to pay the additional one-fifth 
payment? 


The Gemara explains the two possibilities: Is it being obligated in a 
monetary obligation that renders him liable for double payment" 
which exempts him from the additional one-fifth payment, and in 
this case he is liable for the double payment for the deposit due to 
the witness testimony and would therefore be exempt from the addi- 
tional one-fifth payment? Or perhaps is it admitting to a false oath" 
that renders him liable for double payment which exempts him 
from the additional one-fifth payment, and with regard to this latter 
oath that the item was lost, since it does not render him liable for the 
double payment, as he took an oath that it had been lost, not stolen, 
will it render him liable for the additional one-fifth payment? 


Rava said: Come and hear a solution to this dilemma from a mishna 
(Shevuot 49b): In a scenario where one said to someone from the 
marketplace: Where is my ox that you stole? And the accused says 
in response: I did not steal it; whereupon the owner of the ox said: I 
administer an oath to you, and the accused said: Amen, accepting 
the oath; and the witnesses testify about the accused that he stole it, 
he must pay double payment. And if he admitted of his own accord 
that he stole it, then he must pay the principal and the additional 
one-fifth payment, and bring a guilt-offering. 


Rava explains the proof: But here, it is witnesses who render him 
liable for the double payment, as since the accused was not a bailee, 
the oath does not render him liable, and yet the mishna teaches that if 
he admitted of his own accord that he stole it, then yes, he must pay 
the additional one-fifth payment, but if he admitted after witnesses 
testified, then no, he is not required to pay the additional one-fifth. 


Rava continues: And if it enters your mind to say that it is an oath 
that renders him liable for double payment which exempts him 
from the additional one-fifth payment, why does he not pay the 
additional one-fifth payment if he admitted that it was a false oath 
after witnesses testified? After all, this oath does not render him 
liable to pay the double payment, as the halakha that one who falsely 
takes an oath that the item was stolen pays double payment applies 
only in the case of a bailee; therefore, the oath should render him 
liable to pay the additional one-fifth payment, as does any false oath 
taken with regard to a monetary claim. 


Rava completes the proof: Rather, must one not conclude from this 
mishna that it is the monetary obligation that renders him liable to 
pay the double payment which exempts him from the additional 
one-fifth payment? The Gemara affirms: Conclude from the mishna 
that the additional one-fifth payment is dependent upon the type of 
monetary obligation, and not an oath, resolving Rami bar Hama’s 
dilemma. 


§ Concerning the additional one-fifth payment, Ravina raises a 
dilemma: If the additional one-fifth payment and the double pay- 
ment are split among two men, what is the halakha? The Gemara 
explains the dilemma: What are the circumstances? This is referring 
to a case where one transferred his ox to two people" to safeguard, 
and they stated the claim that a thief stole it from them; one of them 
took an oath that it had been stolen and subsequently admitted of his 
own accord that he had lied, and one of them took an oath that it had 
been stolen and subsequently witnesses came and testified that he 
had lied. What is the halakha in this case? 
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Ravina clarifies the possibilities: Do we say that the Merciful 
One is particular with regard to one man that he does not pay 
both the additional one-fifth payment and the double payment, 
whereas in this case, this one about whom the witnesses testified 
will pay the double payment and that one who admitted of 
his own accord will pay the additional one-fifth payment? Or 
perhaps the Merciful One is particular that the additional one- 
fifth payment and the double payment will not be paid for one 
monetary obligation, and here too, it is one monetary obligation? 
The Gemara comments: The dilemma shall stand unresolved. 


§ Concerning the additional one-fifth payment, Rav Pappa raises 
a dilemma: In a case of two additional one-fifth payments or two 
double payments with regard to one man, what is the halakha; 
must he pay twice for the same monetary obligation? The Gemara 
explains: What are the circumstances? This is referring to a case 
where one stated the claim that the deposit was lost and took an 
oath and then admitted" that it was not lost, and returned and 
again stated the claim that the same deposit was lost, and took 
another oath supporting this claim and again admitted that it was 
not lost. Alternatively, this is referring to a case where one stated 
the claim that a thief stole the deposit and took an oath and then 
witnesses came and testified that he had taken it, and he returned 
and again stated the claim that a thief stole the same deposit and 
again took an oath and then witnesses came and again testified 
that he had taken it; what is the halakha? 


Rav Pappa clarifies the possibilities: Do we say that the Merciful 
One states concerning two types of monetary restitution, e.g. 
double payment and the additional one-fifth payment, that they 
will not be paid for one monetary obligation, but here, it is only 
one type, merely doubled; or perhaps the Merciful One states 
concerning two payments of monetary restitution that they will 
not be paid for one monetary obligation, and here too, they are 
two payments of monetary restitution," whether in the case of two 
additional one-fifth payments or two double payments? 


The Gemara suggests resolution to Rav Pappa’s dilemma. Come 
and hear, as Rava says: The verse states: “Or anything about which 
he has sworn falsely, he shall restore it in full, and shall add the fifth 
part [hamishitav] more thereto” (Leviticus 5:24). By employing 
a plural term, hamishitav, and not the singular hamishito, the Torah 
added many additional one-fifths for one principal," meaning 
that one can become obligated in multiple one-fifth payments for 
the same principal. The Gemara affirms: Conclude from Rava’s 
statement that this is the halakha. 


§ The Gemara discusses an amoraic dispute concerning a similar 
case: If an owner demanded of an unpaid bailee that he return a 
deposit, and he claimed that it had been stolen from him and took 
an oath to that effect, and despite being exempt from payment, 
he paid of his own volition, and subsequently the thief was 
identified," to whom is double payment paid, the owner or the 
bailee? Abaye says: To the owner of the deposit. Rava says: To 
the one in whose possession the deposit was when it was stolen, 
i.e., the bailee. 


Two payments of monetary restitution, etc. — ^3) K302 Ih: 
one took a false oath stating the claim that a deposit was lost, 
en admits that itis still in his possession, and then takes another 
alse oath stating the claim that it was lost, and once again admits 
at itis still in his possession, he must pay an additional one-fifth 
payment for each false oath. Similarly, if a bailee took a false oath 
stating the claim that a thief stole a deposit, and then witnesses 
estified that it was still in his possession, and the bailee then 
claimed in a different court (Maggid Mishne) that a thief stole it, 
and witnesses again testified that the deposit is in his possession, 
he bailee is liable to pay a separate double payment for each 


HALAKHA 


false claim, no matter how many times this occurs, in accordance 
with the ruling of Rava (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 7:13; Tur, Hoshen Mishpat 352). 


He paid and the thief was identified, etc. — 3) 23371 13171 ow: 

If an owner requests that his unpaid bailee return a deposit and 
the bailee takes an oath that it had been stolen but pays despite 
not being obligated to do so, and then the thief is apprehended, 
the thief pays double payment to the bailee, since the latter paid 
the owner of his own volition, in accordance with the ruling of 
Rava (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 8:4). 


NOTES 


And admitted — iim: Tosafot posit that he did not in 
fact admit that he had lied until he had already taken 
the second oath, and the text of the Gemara should 
be emended to reflect this. The reasoning of Tosafot is 
that as soon as he admits that it had not been lost, he is 
obligated, due to his false oath, to pay the owner regard- 
less of what would occur to the deposit, and his second 
claim that it had been lost would not exempt him. The 
Torat Hayyim suggests that the text of the Gemara can 
be maintained, and it can be referring to claims lodged 
in two different courts. Since each court hearing stands 
on its own, his second claim that it was lost would have 
exempted him in the second court. 
Tosafot question what the dilemma of Rav Pappa is, 
as the mishna in Shevuot (36b) explicitly teaches that 
one who takes a false oath multiple times in response 
to one claim is liable for each one. Tosefot HaRosh 
answers that the mishna is referring to a case where 
the bailee admitted to his deceit only at the end, after 
having taken five false oaths. Since at the point when 
his liability was established, his obligation had been to 
pay the principal, this meets the qualification (see 65b) 
that when monetary restitution is paid exactly according 
to the principal, the additional one-fifth payment can be 
added. By contrast, Rav Pappa is asking with regard to a 
case where he became liable to pay the principal and 
an additional one-fifth payment after the first oath, by 
admitting the oath was false. Therefore, when he takes 
his second oath, his obligation is to pay more than the 
principal. Torat Hayyim suggests that the mishna could 
be understood as referring to liability to bring multiple 
guilt-offerings, not multiple one-fifth payments. 


The Torah added many one-fifths for one principal, 
etc. — ADV NINN pp MATT nwan AND minn: Rashi, 
the Ramah, and the Rambam understand this to answer 
both parts of Rav Pappa’s dilemma, affirming that one 
may be required to pay the additional one-fifth payment 
twice and one may also be required to pay the double 
payment twice. Rabbeinu Hananel and the Ra’avad 
disagree, holding that Rava answers the dilemma con- 
cerning the additional one-fifth payment, but leaves 
the dilemma concerning double payment unresolved. 
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NOTES 


Not willing to grant acquisition of the double payment 
to the bailee - sa a apa xb: The Rid explains that 
the bailee’s payment to the owner ‘does not in and of itself 
transfer ownership of the stolen item to the bailee, since 
if the item is found in the thief’s possession, it is returned 
to the owner and the owner returns the bailee’s payment. 
What the Gemara is saying here is that in appreciation for 
the bailee’s decision not to inconvenience the owner and 
instead to pay for the loss despite not being obligated to do 
so, the owner is willing to grant acquisition of the potential 
double payment to the bailee. Therefore, in a case where the 
bailee inconvenienced the owner to come to court for the 
imposition of the oath, the owner might not be willing to 
grant acquisition of the potential double payment. 


HALAKHA 


One who deposits with another an animal, etc. - 7527 
^D maga ivan byy: If one deposits an animal or vessels 
with an unpaid bailee and they were stolen or lost, and the 
bailee opted to pay rather than take an oath that they were 
stolen or lost, and then the thief is apprehended, the thief 
pays the double, fourfold, or fivefold payment to the bailee. 
If the bailee took an oath to exempt himself from payment 
rather than pay, and then the thief is apprehended, the thief 
pays the double, fourfold, or fivefold payment to the owner 
of the deposit. In any event, the bailee must take an oath that 


o 


the deposit is not in his possession (Rambam Sefer Mishpatim, 


Hilkhot Sheela UFikadon 8:1; Tur, Hoshen Mishpat 295). 
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The Gemara explains their opinions: Abaye says that the double 
payment is paid to the owner of the deposit; since the bailee 
troubled him by taking an oath instead of paying immediately, 
the owner is not willing to grant acquisition of the double 
payment to the bailee," so it is paid to the owner. Rava says that 
the double payment is paid to the one in whose possession the 
deposit was when it was stolen; once he paid, the owner grants 
acquisition of the double payment to the bailee. 


The Gemara explains: And they disagree with regard to the 
deductive inference to be drawn from the wording of the 
mishna, as we learned in a mishna (Bava Metzia 33b): In 
the case of one who deposits with another, i.e., an unpaid 
bailee, an animal" or vessels, and they were stolen or lost, and 
the bailee paid the owner and did not wish to take an oath, 
which he may decide to do, as the Sages said that an unpaid 
bailee takes an oath that he is exempt and is released from the 
obligation to pay the owner, but may also opt to pay; in such a 
case the halakha is that if the thief was found he pays double 
payment, or if the deposited item was a sheep or an ox and the 
thief slaughtered or sold it he pays the fourfold or fivefold 
payment. To whom does the thief pay those payments? He 
pays them to the one in whose possession the deposit was 
when it was stolen or lost. When the bailee paid the owner for 
the stolen item, he acquired it and therefore is entitled to any 
payment of principal or fine paid by the thief. 


The mishna continues: If the bailee took an oath and did not 
wish to pay, and the thief was later found and was required to 
pay double payment, or he slaughtered or sold the sheep or 
ox and was required to pay the fourfold or fivefold payment, 
to whom does the thief pay the money? He pays it to the owner 
of the deposit, not to the bailee. 


The Gemara explains the dispute: Abaye inferred the halakha 
from the wording of the first clause, and Rava inferred the 
halakha from the wording of the latter clause. Abaye inferred 
it from the wording of the first clause, as it teaches: If the bailee 
paid the owner and did not wish to take an oath, the thief pays 
the double, fourfold, or fivefold payment to the bailee. Abaye 
infers from here that the reason the thief pays the bailee is 
specifically that he did not wish to take an oath, 


but if he took an oath, even though he subsequently paid, to 
whom does the thief pay double payment? To the owner of 
the deposit. 


Rava inferred the halakha from the wording of the latter clause. 
It teaches: If the bailee took an oath and did not want to pay, 
the thief must pay the penalty to the owner of the deposit. Rava 

infers from here that the reason the thief pays the owner is 

specifically that he did not want to pay, but if he did pay, even 
though he took an oath previously, to whom does the thief pay 
double payment? To the one in whose possession the deposit 
was when it was lost. 
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The Gemara notes: The inference from the latter clause is difficult 
for the opinion of Abaye. The Gemara explains. Abaye could have 
said to you: This is what the latter clause of the mishna is teaching: 
If the bailee took an oath and did not want to pay initially before 
taking the oath, but rather wanted to pay only after having taken the 
oath, in this case to whom does the thief pay double payment? To 
the owner of the deposit. Similarly, the Gemara notes: The inference 
from the first clause is difficult for the opinion of Rava. The Gemara 
explains. Rava could have said to you: This is what the first clause of 
the mishna is teaching: Ifhe paid, meaning he had taken an oath and 
did not want to stand by his oath, but instead paid in order to nullify 
the oath he had taken, to whom does the thief pay double payment? 
To the one in whose possession the deposit was when it was lost. 


§ The Gemara relates another dilemma concerning the status of a 
bailee and stolen deposits. If the owner of a deposit demanded from 
a bailee that he return their deposit, and he claimed that it had been 
stolen from him and took an oath" to that effect; and then the thief 
was recognized, and the bailee demanded of the thief to pay and 
he admitted to having stolen it; and then the owner demanded of 
the thief to pay and he denied the claim, and the owner brought 
witnesses that he had stolen it, did the thief become exempt" 
from double payment through his admission to the bailee, as is 
the halakha when one admits liability to a penalty? Does the bailee 
have standing vis-a-vis the thief despite having exempted himself 
by taking an oath to the owner, or did the thief not become exempt 
through his admission to the bailee? 


Rava says: If he took an oath truthfully, i.e., if it now becomes clear 
through the testimony of witnesses that the bailee’s oath was true, he 
is assumed to be someone the owner would rely on to collect the 
stolen item for him, and he remains a bailee. Therefore, the thief 
became exempt through his admission to the bailee. Ifhis oath was 
taken falsely, e.g., he took an oath that the animal given as a deposit 
died naturally and it is now clear that his oath was false, he is assumed 
to be someone whom the owner would not rely on to collect the 
stolen item for them, and he is no longer a bailee. In this case, the thief 
did not become exempt through his admission to the bailee. 


Rava raises a dilemma concerning the previous ruling: Ifa bailee rose 
to take a false oath but the owner did not let him," what is the 


halakha? Should he be considered as one who had taken a false oath, 


as that was his intention, and he is no longer a bailee; or, since he never 
actually took the false oath, he is still a bailee? The Gemara comments: 
The question shall stand unresolved. The Gemara notes that Rav 
Kahana would teach Rava’ question like this, as quoted above. Rav 
Tavyumei would teach Rava’s question differently: Rava raises a 
dilemma: If he actually took a false oath, what is the halakha?" Is he 
still a bailee or not? The Gemara comments: The question shall stand 
unresolved. 


NOTES 


HALAKHA 


If the owner demanded from a bailee and he took 
an oath, etc. - yawn waiw) oya mmya: A deposit 


was stolen 
its return. TI 
stolen, and 
demanded 
the thief ad 
demanded 
the thief de 


rom a bailee and the owner demanded 
he bailee took an oath that it had been 
hen the thief was recognized. The bailee 
hat the thief return the stolen item, and 
mitted having stolen it. The owner then 
hat the thief return the stolen item, and 
nied having stolen it; but then witnesses 


testified tha 


he had stolen it. If the bailee’s oath had 


been truthful, the thief is exempted from double pay- 


ment due to his admission 


had taken a 


o the bailee. If the bailee 
false oath, the court does not force pay- 


ment of the double, fourfold, or fivefold payment. If 
instead the owner seizes the item, the court does not 
intervene to restore it to the thief. This is the halakha 


concerning 


unresolved dilemmas concerning mon- 


etary matters, and in accordance with Rav Tavyumei’s 
version of Rava's statement (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:8). 


Did the thief become exempt, etc. — 3) 33377 993 12: This 
dilemma is based on the principle that admission of liability to 
pay a fine exempts one from paying only if it is stated in the 
presence of the other litigant. An admission stated in the pres- 
ence of a third party, even in court, does not exempt him (Rid). 
The dilemma here is whether the bailee still has standing as the 
itigant, such that an admission in his presence will exempt the 
hief. Similarly, in the following case, the dilemma is whether 
he owner has such standing. 


If he took an oath truthfully - yawa maya ors: If the oath that 
he bailee took that he did not misappropriate the deposit was 
aken truthfully, then the thief is exempt from the fine due to 
his admission to the bailee. The reason is that it is assumed that 
he owner would continue to allow the bailee to safeguard the 
property, and he still has standing. If the bailee lied it is assumed 
hat the owner would not continue to allow him to safeguard 


the property, and he had no standing as litigant when the thief 
admitted his liability to him (Rashi). 


But they did not let him - maman xd): Rashi, consistent with 
his position throughout the passage, explains the dilemma 
as follows: Is it assumed that as long as the bailee has not yet 
taken a false oath, the owner desires that he continue to act 
as bailee and therefore the bailee has standing when the thief 
admits liability? Alternatively, does the bailee’s intention to take 
a false oath undercut his reliability and, in turn, his standing 
as a bailee? 

The Ra’avad, following the text and explanation of Rabbeinu 
Hananel (see also Tosafot), explains Rava's dilemma as follows: 
Do we say that by the owner's not allowing the bailee to take 
an oath he has effectively absolved him of all liability, and his 
guardianship has been terminated, or not? Tosafot quote the 
opinion of the Halakhot Gedolot that even if the owner were 
to absolve the bailee from liability for the oath, this does not 
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mean that he forgives liability for payment as well, all the more 
so when he did not expressly absolve the bailee from liability for 
the oath but merely prevented him from taking one. 

The Ramah explains the dilemma as follows: Does the 
bailee’s willingness to take a false oath render him liable for 
even accidental damage, as a false oath would, which in turn 
means that he has standing with regard to the deposit; or is 
his liability engendered only by actually taking a false oath? 


If he took a false oath what is the halakha - 171 aw yav: 
Rashi explains the dilemma to be whether it should be assumed 
hat a bailee who takes a false oath will later regret it and pay 
or the item, in which case the false oath did not terminate his 
status as a bailee. The Ra'avad explains it differently: If a bailee 
estifies that he was not negligent, and plausibly believed, at 
he time of the oath, that he had not been negligent, is he still 
considered trustworthy by the owner? 
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If the owners demanded from a bailee that he return their 
deposit and he paid — bw) ani oywa smyan: A deposit 
was stolen from a bailee and the owner demanded its return. 
The bailee paid the owner but then the thief was recognized. 
The owner demanded that the thief return it and he admit- 
ed having stolen it. Then the bailee demanded of the thief 
hat he reimburse him and the thief denied having stolen it. 
Then witnesses testified that the thief did steal it. In this case, 
he court does not force payment of the double, fourfold, or 
fivefold payment. If the bailee seizes the double, fourfold, or 
fivefold payment, the court does not intervene to restore it 
o the thief. This is the halakha concerning unresolved dilem- 
mas with regard to monetary matters (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:8). 


Was stolen in circumstances beyond the control of the 
bailee and the thief was recognized — 1317) Ditka 7233) 
33x7: If a deposit was stolen in circumstances beyond the 
bailee’s control, e.g., by armed bandits (Tur), and then the 
hief was recognized, the bailee, whether he was paid or not, 
does not take an oath, but enters into judgment with the 
hief; this is in accordance with the opinion of Rava. If the 
bailee first took an oath before the thief was recognized, if 
he was an unpaid bailee he may choose whether to remain 
with his oath or to enter into judgment with the thief. If he 
was a paid bailee, then he must enter into judgment with the 
hief (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 8:6; 
Shulhan Arukh, Hoshen Mishpat 294:6). 
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The Gemara relates another dilemma concerning the status of a 
bailee and stolen deposits: If the owners of a deposit demanded 
from a bailee that he return their deposit and he paid" them 
instead of taking an oath, and then the thief was recognized, and 
the owners demanded of the thief to pay and he admitted to 
having stolen it; and then the bailee demanded of the thief to pay 
and he denied the claim, and the bailee brought witnesses that 
he had stolen it, did the thief become exempt from double pay- 
ment through his admission to the owners, as is the halakha when 
one admits liability to a penalty, or not? 


The Gemara explains: Do we say that the bailee can say to the 

owners: Once you took your money from me you removed your- 
selves from here and have no further connection to this deposit. 
Therefore, I am now considered the owner of the stolen item and 

the right to the double payment is mine, and the thief’s admission 

to you is meaningless. Or perhaps the owners can say to him: Just 
as you performed a service for us by paying us when you were not 
obligated, we performed a service for you as well. Instead of grant- 
ing acquisition of the double payment to you, to enable you to be 

repaid we took the trouble to search after the thief. We will take 

what is ours," i.e., the stolen item, and you take what is yours, the 

money you paid us. The Gemara comments: The question shall 
stand unresolved. 


§ It was stated: If an animal given as a deposit was stolen in cir- 
cumstances beyond the control of the bailee, who is therefore 
exempt from liability regardless of whether he was paid, and the 
thief was recognized," Abaye says: Ifhe is an unpaid bailee, then 
if he so desires he can choose to enter into judgment with the 
thief," i.e., the bailee will pay the owner and then get reimbursed 
by the thief; and if he so desires he can take an oath that he was 
not responsible and the owner can demand his money from the 
thief. Ifhe is a paid bailee he enters into judgment with the thief" 
and does not have the option to take an oath to become exempt, 
as the responsibility to collect payment from the thiefis part of his 
duty as a paid bailee. Rava says: Whether this unpaid bailee or 
that paid bailee enters into judgment with the thief, he does not 
have the option to take an oath. 


The Gemara suggests: Shall we say that Rava disagrees with the 
ruling of Rav Huna bar Avin? As Rav Huna bar Avin sent this 
ruling: Ifan animal given as a deposit was stolen in circumstances 
beyond the control of the bailee and the thief was recognized, if 
he is an unpaid bailee, then ifhe so desires he can choose to enter 
into judgment with the thief; and if he so desires he can take an 
oath that he was not responsible, and the owner can demand his 
money from the thief. And if he is a paid bailee, then he enters 
into judgment with the thief and does not have the option to 
take an oath. 


NOTES 


BAVA KAMMA ` PEREK IX: 108B -np ATV pd 


We will take what is ours — pp px bpw: That is, in this 
case we did not grant you the right to the double payment. 
Therefore, the owner has standing, and when the thief admits 
iability in his presence he is exempt (Ramah). 


Enter into judgment with him — p" tay Mvp: Rashi explains 
hat the bailee is sued by the owner and pays him. The Ra'avad 
writes similarly: The bailee and owner are instructed to reach a 
compromise; this enables the bailee to collect double payment 
rom the thief. The Ra’avad quotes an additional explanation, 
ound in other early commentaries, that the bailee sues the 
hief directly, which is an extra inconvenience. 


f he is a paid bailee he enters into judgment with the thief — 
PT tay Tip KIT TW wiw OX: Some commentaries explain 
hat this refers to a regular case of theft, which is referred to 
as a circumstance beyond the control of the bailee in that the 


bailee was not negligent in safeguarding the deposit. A paid 
bailee is liable for this type of theft, so an oath that he was 
not negligent would not exempt him, and he therefore does 
not take an oath (Shita Mekubbetzet, citing Geonim; Rabbeinu 
Barukh). According to this explanation, the bailee enters into 
judgment with the owner. 

Rashi understands that the theft described here is the type 
for which even paid bailees are exempt, e.g., by an armed 
bandit, and, as the Ra’avad explains, the bailee enters into 
judgment with the thief. The latter is obviously a difficult 
party to summon to court since he is presumed to be violent. 
Accordingly, Abaye holds that one of the responsibilities of 
a paid bailee is to repay the principal to the owner and to 
attempt to recover the item or obtain payment for its value 
from the bandit. 
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The Gemara responds: Rava could have said to you: With what are 
we dealing here? We are dealing with a case where it happened that 
first the bailee took an oath, before the thief was recognized. The 
Gemara questions this explanation: But Rav Huna bar Avin says: 
Ifhe so desires he can choose to enter into judgment with the thief; 
and ifhe so desires he can take an oath that he was not responsible, 
indicating that the bailee had not yet taken an oath. The Gemara 
answers: Rather, this is what Rav Huna bar Avin is saying: Having 
first taken an oath before the thief was recognized, if an unpaid 
bailee so desires he can remain with his oath and not pay the 


owner, and if he so desires he can choose to enter into judgment 
with the thief. 


Rabba Zuti’ raises the dilemma like this: If an animal given as a 
deposit was stolen in circumstances beyond the control of the 
bailee, and the thief returned" the animal to the place from where 
he had stolen it, and it is now in the house of the bailee, and it 
then died through the bailee’s negligence, what is the halakha? 
Do we say that once it was stolen in circumstances beyond the 
bailee’s control his guardianship is completed and he has no more 
responsibility for the animal, even for subsequent negligence? Or 
perhaps once it was returned, it returned to his guardianship, and 
an unpaid bailee is liable for loss resulting from negligence? The 
Gemara comments: The question shall stand unresolved. 


MI S HNA If the owner asked the bailee: Where is my 

deposit? And the bailee said to him: It was 
lost.” And the owner said: I administer an oath to you, and the 
bailee said: Amen, therefore accepting the oath; and the witnesses 
testify about the bailee that he consumed it, then he must pay 
the principal. Ifthe bailee admitted on his own" that he had taken 
a false oath, then he must pay the principal and the additional 
one-fifth payment, and bring a guilt-offering.* 


If the owner asked the bailee: Where is my deposit, and the bailee 
said to him: It was stolen;" and the owner said: I administer an 
oath to you, and the bailee said: Amen, therefore accepting the 
oath; and the witnesses testify about the bailee that he stole it, 
he must pay the payment of double the principal. If the bailee 
admitted on his own that he had taken a false oath, then he must 
pay the principal, the additional one-fifth payment, and bring a 
guilt-offering. 


HALAKHA 


Was stolen in circumstances beyond the control of the bailee 
and the thief returned, etc. — ^3) 23 VIN DXI 72: If an 
animal given as a deposit was stolen in circumstances beyond 
the bailee’s control, and the thief returned it to the bailee’s house, 
where it subsequently died through the bailee’s negligence, it is 
uncertain whether the bailee’s guardianship had been termi- 
nated. Therefore, the court does not force payment by the bailee, 
but if the owner seizes payment from the bailee the court does 
not intervene to restore it to the bailee. This is the halakha con- 
cerning unresolved dilemmas with regard to monetary matters 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 8:6). 


Where is my deposit and the bailee said to him it was lost - 
72% b ‘WAX 2257/7 J": If a bailee claims that a deposit was lost 


Pay the principal and the additional one-fifth and bring a 
guilt-offering - DW% win Ip obwn: The reason one does not 
give the additional one-fifth payment and bring a guilt-offering 
when he did not admit his guilt is because it is written: “And they 
will admit their transgression” (Numbers 5:7) in the context of one 
who stole from a convert. It is derived from there that one gives 


BACKGROUND 


and takes an oath to that effect, and then witnesses testify that 
he stole it, he is required to pay only the principal (Rambam Sefer 
Nezikin, Hilkhot Geneiva 4:3; Tur, Hoshen Mishpat 352). 


Admitted on his own — nyy 7117: A bailee who claims that a 
deposit was lost or stolen, takes an oath to that effect, and then 
admits on his own that he had in fact stolen it must pay the prin- 
cipal and the additional one-fifth payment, along with bringing 
a guilt-offering (Rambam Sefer Hafla‘a, Hilkhot Shevuot 1:8-9). 


Where is my deposit and the bailee said to him it was stolen — 
3) b WAX T27: If a bailee claims that a deposit was stolen, 
takes an oath to that effect, and then witnesses testify that itis, in 
fact, in his possession, he must pay double payment (Rambam 
Sefer Nezikin, Hilkhot Geneiva 4:1; Tur, Hoshen Mishpat 352). 


the additional one-fifth payment and brings a guilt-offering only 
through his own admission, not when witnesses testified against 
him. This is because the additional one-fifth payrnent and the 
guilt-offering serve as atonement, and one cannot fully atone 
for his transgression unless he himself admits to it. 


np 7’ pa: BAVA KAMMA - PEREK IX -10 8B 


PERSONALITIES 
Rabba Zuti — on a1: A colleague of Rav Ashi, Rabba 
Zuti was involved in editing the Talmud as well, citing 
proofs for various halakhot. He was known by this name, 
meaning Rabba the Small, to distinguish him from other 
amoraʻim with the same first name. 
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The mishna continues: In the case of one who robs his father" and 
the father demands that he return the stolen item, and he takes an 
oath to his father that he did not rob him; and then the father dies; 
and then the son admits that he robbed him and took a false oath, 
necessitating the return of the principal and the giving of the addi- 
tional one-fifth payment to his father’s heirs, of which he is either 
one of several or the only one; what should he do? This son pays 
the principal and the additional one-fifth payment to his father’s 
sons or brothers," and brings a guilt-offering and does not keep 
his own share. And if he does not want to forfeit his share or where 
he does not have sufficient funds to pay the other heirs while forfeit- 
ing his share, he borrows money in the amount of the value of the 
stolen item and the creditors come" and are repaid in part from 
his share in the stolen item. 


In the case of one who says to his son in a vow: It is forbidden like 
an offering [konam]," and for that reason you may not derive 
benefit from my property, if the father then dies the son inherits 
from him, because it is no longer the father’s property once he dies. 


HALAKHA 


One who robs his father, etc. — ^3) vats MX Sram: In the case 
of one who robs his father, then takes an oath that he did 
not do so, and then the father dies and the stolen item is no 
longer extant, the robber must pay his brothers, or his father’s 
brothers (Rema, citing Tur), for the value of the principal and 
the additional one-fifth payment. If the stolen item is extant, 
then the robber must give it to his brothers, along with the 
additional one-fifth payment, and then reach a financial settle- 
ment with them so as to receive his portion of the stolen item 
by other means (see Sma). Some commentaries say that the 
robber is not entitled to any inheritance from the value of the 
stolen item. 

If the robber is poor and cannot afford to give the value of 
even part of the stolen item, he should borrow from others, and 


they can collect repayment from what would have been his 
portion of the stolen item that he now returns to his brothers 
(Rema, citing Tur). If the robber has no sons or brothers, he 
should borrow from others and they can collect repayment 
from the stolen item, or he can donate the stolen item to char- 
ity (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 8:2; Shulhan 
Arukh, Hoshen Mishpat 367:5). 


If one says to his son konam, etc. - ^3) Djp i ‘wait: If one 
says to his son as a vow: It is hereby prohibited for you to derive 
benefit from me, or if one takes an oath that his son shall not 
derive benefit from him, and then dies, the son still inherits 
his estate (Rambam Sefer Hafla‘a, Hilkhot Nedarim 5:6; Shulhan 
Arukh, Yoreh De‘a 216:7, 223:2). 


NOTES 


And dies — max: Rashi is of the opinion that the son admits to 
the theft after his father’s death. The Rid states that this is not 
necessarily the case, and that the same halakha would apply 
even if the son admitted to the theft while his father was still 
alive, but did not manage to pay before his father died. 


To his sons or brothers — vay ix ma: Rashi and the Meiri 
explain that this refers to the ‘father's sons or, if he has no sons, 
to the father’s brothers. In other words, the robber-son must 
return the stolen item to the heirs, according to who has priority 
in terms of inheritance. By contrast, the Rambam explains that 
the robber-son gives the stolen item to his own sons or brothers, 
as the essential point is that he must not keep possession of the 
stolen item. The Ra’avad adds that this is not a basic requirement 
of the halakha but is done in order to fulfill one’s obligation with 
regard to the laws of Heaven. 

Tosafot combine these two opinions, explaining, like the 
Rambam, that the robber gives the stolen item to his own 
sons or brothers, but base this on the halakhot of inheritance, 
as they would stand in place of the robber-son in inheriting 
from his father, who was the victim of the robbery, were the 
robber to die. 


He borrows money and the creditors come, etc. — bya ab 
^D pga ain: Rashi explains that he borrows money from others 
for his own needs and pays the stolen item or its monetary 
equivalent to his brothers or uncles; the creditors can collect 
their debt from the stolen item. Tosafot explain that if the stolen 
item is not extant the robber borrows money using unspeci- 
fied land in his inheritance as collateral. If the stolen item is 
extant he sets it aside as designated repayment, from which 
the creditors are paid. 

The Meiri writes that this halakha demonstrates that in prin- 
ciple the son could have taken his portion in the inheritance 
by keeping the stolen item, as he inherits from his father, but 
in order to encourage repentance he is required to fulfill the 
mitzva to return the stolen item by transferring it to others, 
even though in practice he will ultimately share in its benefit. 


One who says to his son konam, etc. — 13) mip iad Wait: 

This halakha is taught here despite the fact that it is not con- 
nected to the topics of this tractate because a son who has been 
prohibited by a vow relates to his inheritance from his father in 
the same way that a son relates to an item that he stole from 
his father (Meiri). 
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The mishna continues: If the father stated in his vow that his son 
may not derive benefit from his property in his life and in his 
death," then even if the father then dies the son does not inherit 
from him," as the prohibition is still in effect. And instead of taking 
his inheritance, he returns his portion in the estate to his sons" or 
to his brothers. And if he does not have" sufficient funds to subsist 
without his inheritance, he borrows money in the amount of the 
value of his share in the inheritance and the creditors come and 
are repaid" from his share. 


G E M ARA With regard to the halakha written in the 


mishna that one who robs his father pays 
the principal and the additional one-fifth payment to the father’s 
heirs, Rav Yosef says: One may even put this money in a charity 
purse" if he so chooses. Rav Pappa says: And when giving the 
money he must say: This is what was robbed from my father. 


§ The Gemara questions the mishna’s ruling that one who robs his 
father must return the stolen item to others even if he is the sole 
heir. Why must he do this? Let him forgive the debt to himself; as 
the heir, to whom payment is due, he should be able to forgive it. 
Didn’t we learn in a mishna (103a) that in the case of a robber who 
took a false oath claiming to be innocent and later admitted his 
liability: If the owner forgave him concerning the principal, but 
did not forgive him concerning the additional one-fifth payment, 
he need not pursue him to repay the remaining debt. Apparently, 
even the principal is subject to forgiveness, so why doesn't he 
forgive the obligation to himself? 


Rabbi Yohanan said: This is not difficult. That mishna is in accor- 
dance with the opinion of Rabbi Yosei HaGelili, who says that this 
obligation can be forgiven, while this mishna, ruling that a son who 
robbed his father and is his sole heir cannot forgive the obligation 
to himself, is in accordance with the opinion of Rabbi Akiva, who 
holds that this obligation cannot be forgiven. 


NOTES 


In his life and in his death — inina wma: The Rid writes that 
this vow does not in fact prohibit the property after the death 
of the father, as he cannot create a prohibition that will survive 
him using this terminology. Nevertheless, the Sages ruled that 
the son should not directly violate the vow by deriving benefit 
from the late father’s property since the prohibition stated in 
the vow could instead be circumvented. By contrast, had the 
father made a more limited konam vow prohibiting specific 
items of his such that the wording of the vow is centered not 
on his ownership but on the items themselves, then the vow 
would remain fully in effect even after his death and the Sages 
would not have suggested a way for the son to circumvent it. 


Does not inherit from him - uy» x»: Early commentaries 
explain that this does not mean that the son literally does not 
inherit his father’s property, as the halakhot of inheritance are 
dictated by the Torah and the father cannot override them. 
Rather, it means that once the father rendered his property as 
that from which benefit is prohibited for the son, this is akin to 
the son inheriting, for example, meat cooked with milk, from 
which a Jew may not derive benefit. 


And if he does not have - 1 PX oxy: Rashi explains this to 
mean that he, the son, has no other income or way to subsist. 
The Sefer HaNer and Rambam’s Commentary on the Mishna 
explain this to mean that he, the father, has no other heirs 
than the son for whom he had rendered the items prohibited. 


And the creditors come and are repaid — D'¥%3 Jin dyn 
DY: The Rashba explains, based on the Rambam (see 
Hilkhot Nedarim 5:8), that the mishna allows the son who was 
prohibited from deriving benefit from his father’s property to 


give it to his sons or pay his debts with that property as long 
as he declares that the property given is that which his father 
had prohibited to him. The declaration indicates that he is not 
giving property that belongs to him, but only empowering 
another to take that which does not belong to him. 

By contrast, the Meiri holds that having one’s loan paid off by 
the father's estate is not considered deriving benefit, as the son 
abrogates his right to the inheritance and the creditors collect 
from this money on their own, without any involvement of the 
son. Even if the son physically hands them the money it is not 
considered a significant act of giving from which he derives 
benefit. The Beit Yosef also rules accordingly (Yoreh De‘a 223). 


Ina charity purse - apis bw pnd: According to the Ra’avad, 
the novelty of this statement is that one should not say that 
this stolen item should not be accepted by a charity even if 
it cannot be returned to the owner. According to Rashi, the 
novelty is that if the father has no other heirs the son must still 
remove the stolen item from his possession, even by giving 
to charity. 

Some commentaries understand Rav Yosef’s statement to 
apply not to the clause teaching to whom the son returns the 
item he stole but to the one teaching that if the son does not 
have money he may collect from charity, and the charity will 
then take the stolen item in exchange (Shita Mekubbetzet, citing 
Geonim). The Ra‘avad suggests that in light of this explanation, 
the same halakha would apply to money forbidden to the 
son as a result of the father’s vow. The son may take money 
from charity and have the charity collect the money that was 
prohibited to him. 


HALAKHA 


In his life and in his death — ini wma: If a father vowed 
to prohibit his son from deriving benefit from his property, 
specifying that this restriction will be in effect during his 
life and after his death, then when he dies his son does not 
inherit from him. Even though in principle the son has a 
share in the estate as his father’s heir, he is prohibited to 
derive benefit from his father (Rambam Sefer Hafla‘a, Hilkhot 
Nedarim 5:6 and Kesef Mishne there; Shulhan Arukh, Yoreh 
Dea 2167, 223:2). 


And he returns it to his sons, etc. — 15) wa) inn: A son 
who is prohibited by vow from deriving benefit from his 
ather's estate is permitted to give his portion of the estate 
o his brothers or sons, or, according to some commentaries, 
o his father's brothers (Jaz, citing Tur). According to the Taz 
he may not do so ab initio, but if he did, it takes effect after 
he fact. 

The son may not give the money directly to these other 
relatives, but may only show them where the money is 
ocated, and they then take it on their own (Beit Yosef, citing 
Ran). The Beit Yosef also cites other authorities who hold that 
he may give them the money directly. He may also use the 
money to pay back loans or to pay his wife's marriage contract 
in the event that he divorces her, and he must declare that 
the money came from his father's estate from which he was 
prohibited to derive benefit. According to the Shakh, the 
permission to pay back loans from this money applies only to 
a loan by oral agreement or other debts in which his liability 
is not clear (Shulhan Arukh, Yoreh De‘a 223:4). 


Even ina charity purse - nps ow PNY ay: Ifa son robs 
his father and takes an oath denying it, and then his father 
dies leaving him as the only heir, he must remove the stolen 
item from his possession and give it to his own children, to his 
creditor, or to charity, provided that he informs the recipient 
that this money should have been given as restitution for an 
item he stole from his father. The Sma rules that he may bor- 
row from others before giving it to charity, letting the creditor 
collect his due from the charity coffers. The Rema, citing 
the Tur, holds that if the robber has no brothers he should 
give the stolen item to his father's brothers (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 8:3; Shulhan Arukh, Hoshen 
Mishpat 367:5). 
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HALAKHA 


Established it as a loan for him and then died, etc. - iapt 
3) 01 mhna voy: If one robbed a convert without heirs, 
took a false oath that he did not rob him, and then admitted 
that he did rob him, and the convert established the robbery 
payment as a loan but then died, even though the robber 
retains the value of the stolen item due to its having become 
a standard loan debt, he nevertheless must remove the stolen 
item itself from his possession. According to the Tur and the 
Sma he must give the value of the stolen item to charity. This 
is in accordance with Rabbi Akiva's opinion, which is followed 
in his disputes with other individual Sages (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 8:4-5; Shulhan Arukh, Hoshen 
Mishpat 367:6). 
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Rabbi Yohanan explains: As it is taught in a baraita (Tosefta 10:16) 

that the verse states with regard to one who steals from one who 

then died: “But if the man has no kinsman to whom restitution 

may be made for the guilt, the restitution for guilt that is made 

shall be the Lord’s, even the priest’s” (Numbers 5:8). The baraita 

asks: But is there any Jewish person who has no kinsmen? Since 

every Jew descends from Jacob our forefather, all Jews have rela- 
tives to inherit from them. Rather, it must be that the verse is 

speaking of robbery of a convert who never married or had chil- 
dren as a Jew, and in any case is no longer legally related to his 

gentile family; he has no heirs. In this situation the Torah instructs 

one who robbed from a now-deceased convert to return the stolen 
item to a priest. 


The baraita continues: In the case of one who robbed a convert 
and took a false oath to him saying that he did not rob him, and 
then heard that the convert died; and he was bringing his money, 
for the principal and the additional one-fifth payment, and his 
guilt-offering up to Jerusalem to pay his debt to the priests and 
sacrifice his offering, and he encountered that same convert, who 
in fact had not died; and, instead of having the robber pay the 
money right away the convert established it as a loan for the rob- 
ber, and then the convert died," leaving his property ownerless, as 
he had no heirs; this robber acquires all that is in his possession, 
as it is now a loan, not money to pay back the theft; this is the 
statement of Rabbi Yosei HaGelili. Rabbi Akiva says: The robber 
has no remedy until he will remove his stolen item from his 
possession. 


Rabbi Yohanan explains their respective opinions. According to 
the opinion of Rabbi Yosei HaGelili, there is no difference if the 
one to whom payment is due forgives the return of a stolen item 
to himself, such as in this case of a convert who died or in the case 
of the mishna where a son robbed his father who then died, and 
there is no difference if he forgives the return of a stolen item to 
others. In either case, he can forgive payment. And according to 
the opinion of Rabbi Akiva, there is no difference if the one to 
whom payment is due forgives the return of a stolen item to others 
and there is no difference if he forgives the return of a stolen item 
to himself. In either case, he cannot forgive payment. 


Rabbi Yohanan continues his analysis: And according to the opin- 
ion of Rabbi Yosei HaGelili, the same is true, i.e., the halakha 
would also be, that no liability would remain in the case of 
the convert even had he not established the robbery debt as 
a loan, as the robber could forgive the obligation to himself 
once the convert died. And the fact that the baraita teaches its 
halakha in a case where he established it as a loan for the robber 
is to convey to you the far-reaching nature of the opinion of 
Rabbi Akiva: That even if he established it as a loan for him, 
in which case it could be considered as though the robber had 
returned the stolen item and now has a standard loan debt, 
nevertheless, the robber has no remedy until he will remove his 
stolen item from his possession, so as to not benefit from his act 
of robbery. 


Rav Sheshet objects to this interpretation of the baraita: If so, 
then according to the opinion of Rabbi Yosei HaGelili, let the 
mishna on 103a, which indicates that one can forgive the principal 
payment ofa robbery, teach us instead that the robbery victim can 
forgive the obligation to himself, and it would be understood that 
all the more so one can forgive the obligation to others. And 
according to the opinion of Rabbi Akiva, which Rabbi Yohanan 
explains to be the opinion stated in the mishna here, let it teach us 
that one cannot forgive the obligation to others, and it would be 
understood all the more so with regard to the robber, that he 
cannot forgive the obligation to himself. 
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Rather, Rav Sheshet said: That mishna and this mishna are both 
in accordance with the opinion of Rabbi Yosei HaGelili. When 
Rabbi Yosei HaGelili is saying that one can forgive the return of 
a stolen item, he meant specifically forgiving the obligation to 
others, but he cannot forgive the obligation to himself. The 
Gemara asks: But if that is the halakha, why did this one who 
robbed a convert who subsequently died acquire all that is in his 
possession? Because the convert established it as a loan for him, 
and henceforth it is no longer considered stolen property, but a 
standard loan debt. 


The Gemara offers a different explanation. Rava said: That mishna 
and this mishna are both in accordance with the opinion of Rabbi 
Akiva. When Rabbi Akiva says that he cannot forgive the return 
of a stolen item he meant specifically forgiving the obligation to 
himself, as in the case of the convert, but he can forgive the 
obligation to others. 


The Gemara questions Rava’s explanation: By inference does it 
follow that Rabbi Yosei HaGelili holds that he can forgive the 
return of the stolen item even to himself? But if so, payment for 
robbery of a convert who dies without heirs, about which the 
Merciful One says that it requires giving repayment to the priests, 
how can you find these circumstances if in every case where one 
robs a convert and the convert dies the robber can forgive the 
return of the item to himself? 


Rava said: With what are we dealing here? With a case where 
one robbed the convert and took an oath to him that he did not 
rob him, and then the convert died, and the robber admitted his 
false oath after the convert’s death," such that at the time that he 
admitted" to it, the Name, i.e., God, acquired the principal and 
the additional one-fifth payment and gave it to the priests. Once 
the right to the payment is transferred to the priests the robber 
can no longer forgive it. By contrast, if he admitted his false oath 
while the convert was still alive and then the convert dies, the 
convert can forgive the obligation to himself, since he already took 
ownership of it. 


§ Ravina raises a dilemma: With regard to payment for robbery 
of a female convert, what is the halakha? The Merciful One 
states in the Torah: “But if the man has no kinsman” (Numbers 
5:8), indicating that the halakha applies to a male convert, but not 
to a woman, i.e., a female convert; if she dies after being robbed, 
payment is not given to the priests. Or perhaps it is the manner 
of the verse to employ masculine wording, but the halakha applies 
in the case of a female convert as well? 


Rav Aharon said to Ravina: Come and hear a solution to your 
dilemma, as it is taught in a baraita that the verse states in its 
entirety: “But if the man has no kinsman to whom restitution may 
be made for the guilt, the restitution for guilt that is made shall be 
the Lord’s, even the priest’s; besides the ram of the atonement, 
whereby atonement shall be made for him.” I have derived only 
that it is referring to a man; from where is it derived that this 
applies equally to a woman? When it states: “The restitution for 
guilt that is made,” there are two instances of the phrase “that is 
made” here, as the verse mentions making restitution twice, to 
include a female convert in this halakha. 


pT’ PID: BAVA KAMMA ' PEREK IX: 109B 


HALAKHA 


Where one robbed...and admitted it after the convert's 
death - an" ams) Tim.. Dawa: If one robbed a convert 
who had no heirs, took an oath that he did not rob him, and 
after the convert died admitted that he had robbed him, he 
is liable to pay the principal and the additional one-fifth pay- 
ment to the priests of the priestly watch when he brings his 
guilt-offering. Through this, he achieves atonement (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 8:5). 


NOTES 


That at the time that he admitted, etc. — ^31 TKT KIPYIT: 
Rashi explains that if the robber admits to his false oath while 
the convert is alive, the obligation to pay for the robbery is 
converted into a standard debt, which the convert has the 
ability to forgive. The Ra’avad challenges this explanation, and 
writes that if the robber admits to the false oath while the 
convert is alive, the money is henceforth considered like any 
other property of the convert's. 
When the robber admits to taking a false oath after the con- 
vert's death, this debt is considered never to have been owed 
to the convert, as at the time of the death, there was no debt, 
rather an obligation to return the stolen item to the robbery 
victim. In this case, it is now impossible, because he is dead. 
Since the money of the debt has no owner, God, the owner 
of all things, acquires it and bestows it as a gift to the priests. 
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HALAKHA 


To pay a man you need to investigate, etc. — PAY ANN WN 
a>) sinh: The reason the Torah specifies the word “man” in the 
context of robbery from a convert who then died is to teach 
that if the convert was an adult, the robber must investigate 
whether he left heirs who can receive the payment. If the 
convert was a minor, the presumption is that there are no 
heirs (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 8:7). 


The item he stole is removed from his possession and is 
distributed, etc. — ^2) porns it na xyi tos: If a priest 
robs a convert and takes an oath that he did not do it, and 
then the convert dies without heirs, the priest is not entitled 
to keep the stolen item in his possession, but must give it 
to the priests of the priestly watch serving on the day he 
brings his guilt-offering (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 8:9). 


BACKGROUND 

Priestly watch — awn: The priests who served in the Temple 
were divided into twenty-four groups, called priestly watches. 
Each watch served for one week at a time. In this manner, each 
watch performed the Temple service for approximately two 
weeks every year. Each watch received the priestly gifts that 
were contributed to the Temple during their week of Temple 
service. The watches were divided into extended patrilineal 
families. 

The priests were originally divided into watches in the time 
of King David. However, during the Second Temple period, 
many of the Jews who had been exiled to Babylonia after 
the destruction of the First Temple remained in Babylonia. 
Therefore, those priestly families who returned to Eretz Yisrael 
had to be divided again into twenty-four watches. 

During the pilgrimage Festivals, the members of all the 
priestly watches ascended to the Temple and performed the 
Temple service together. 


NOTES 


And just as with regard to a matter in which a priest has 
no portion, etc. — 131 j3 pon b PXW 337 ma: Rashi offers 
two interpretations. First, he explains that this refers to a 
priest's personal offering, which a priest may bring at any 
time. He keeps the entire priestly portion of the meat for 
himself, without sharing it with the members of the priestly 
watch. Second, he explains that it refers to priestly gifts, such 
as teruma, the portion separated from all produce for priests, 
and halla, the portion separated from dough for priests, to 
which no individual priest has a claim until the owner gives it 
to a specific priest and after which no other priest has the right 
to it. This second explanation also seems to be the explanation 
of Tosafot and the Rid. The Gemara suggests that all the more 
so, payment for the robbery of a deceased convert, in which 
each priest of the priestly watch does have a claim from the 
outset, may not be removed from the priest of the watch who 
had it in his possession. 

The Ra'avad, following Rashi's first interpretation, explains 
the logic as follows: If with regard to an offering brought by 
a priest to the Temple during the shift of a different priestly 
watch, the priest who brought the offering keeps it himself, 
all the more so with regard to a matter in which a priest does 
have a claim from the outset, such as the payment for the 
robbery of a deceased convert, no one can take it from the 
priest who is in possession of it. 


And every man’s hallowed things, etc. — 13) YW? Ts WN): 
The Sages explicate this verse to mean that a priest may bring 

his personal offerings at any time and is entitled to the sacrifi- 
cial animal's flesh and hide. If so, just as the guilt-offering that 
a priest sacrifices after having taken the false oath belongs to 

him, so should the payment for the robbery of the convert, as 

hey are juxtaposed in the verse (Rashi; see Ra’avad). 
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The baraita continues: If so, what is the meaning when the 
verse states specifically “man”? The baraita explains: To pay a 
convert who is a man, you need to investigate" concerning 
him to determine ifhe has a kinsman or not, but to pay a convert 
who is a minor you do not need to investigate concerning him. 
It is known that he has no kinsman, since as a convert he has 
no kin among his birth family, and as a minor he does not have 
children. 


§ With regard to the payment to priests in the case of one who 
robbed a convert who then died without heirs, the Sages taught: 
The verse states: “Restitution for guilt that is made shall be the 
Lord’s, even the priest’s” (Numbers 5:8), teaching that the Name, 
i.e., God, acquired it and gave it to the priest who is in that 
priestly watch.’ Do you say that it is given only to the priest 
who is on that priestly watch? Or perhaps that is not the case, 
and rather he may give it to any priest that he wishes? When it 
says in that verse: “Besides the ram of the atonement, whereby 
atonement shall be made for him,” this teaches that the verse 
speaks of giving it to the priest who is on that priestly watch. Just 
as the ram that the robber brings is given only to the priest on duty 
who sacrifices it, so too, the money is also given only to the priest 
on duty. 


Concerning this payment, the Sages taught: In a case where the 
one who robs the convert was a priest, from where is it derived 
that he shall not say: Since the payment usually is removed from 
the robber and given to the priests and it is nowin my possession, 
it should be mine. And there is a logical derivation to support 
this reasoning, as follows: If a priest has the right to acquire the 
payment belonging to others who stole from a convert, then with 
regard to payment belonging to himself, which is already in his 
possession, is it not all the more so that he should keep it? 


The baraita continues: Rabbi Natan states this logical inference 

with different wording: And just as with regard to a matter in 

which a priest has no portion" until it enters his possession, e.g., 
teruma, which can be given to any priest, once it enters his pos- 
session another priest cannot remove it from his possession; so 

too, with regard to a matter in which a priest has a portion even 

before it enters his possession, e.g., an item stolen from a convert, 
in which he has a portion as one of the priests on the priestly watch, 
isn’t it logical that another priest cannot remove it from his 

possession once it is in his possession? 


The baraita continues, countering that this logical inference is 
not correct: No, if you said this concerning a matter in which 
a priest has no portion, where the reason why once it enters 
his possession another priest cannot remove it from his possession 
is that just as he has no portion in it, so too, others have 
no portion in it; would you say the same concerning an item 
robbed from a convert? As there it could be said that just as 
the priest who robbed him has a portion in it as one of the priests 
on the priestly watch, so too, other priests on that watch have a 
portion in it. Rather, the halakha is that the item he stole is 
removed from his possession and is distributed" to all of his 
brethren, the priests. 


The Gemara raises an objection: But isn’t it written: “And every 
man’s hallowed things" shall be his; whatsoever any man gives 

to the priest, it shall be his” (Numbers 5:10), indicating that a priest 
is not required to give to the other priests the offerings he sacri- 
fices? Therefore, just as he has the right to the flesh of the guilt- 
offering that he brings to atone for robbing the convert, shouldn't 
he also have the right to the payment? The Gemara answers: With 

what are we dealing here, in this case? We are dealing with a ritu- 
ally impure priest, who is unfit to sacrifice the guilt-offering and 

therefore does not have rights to the flesh of the offering. In this 

case, he will not be able to keep the payment for himself. 
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The Gemara asks: If the baraita states its ruling specifically with 
regard to an impure priest, how can it describe the payment as a 
matter in which the priest has a portion? Does he have a portion 
in it? Therefore, the baraita must not be referring to an impure priest. 
Rather, there is another reason why he has no right to the payment. 
This halakha is derived through a verbal analogy between the phrase 

“even the priest’s [lakohen]” (Numbers 5:8) written in this context, 
and the phrase “to the priest [lakohen]” (Leviticus 27:21) from the 
verse stated concerning an ancestral field," which, if consecrated 
and then redeemed by another does not revert to its original owner 
in the Jubilee Year, but is given to the priests, as the baraita will 
now explain. 


As it is taught in a baraita that the verse states: “But the field, when 
it goes out in the Jubilee, shall be holy unto the Lord, as a field dedi- 
cated; the possession thereof shall be to the priest” (Leviticus 27:21). 
The baraita asks: What is the meaning when the verse states the 
term: “The possession thereof”? From where is it derived that with 
regard to a field that goes out to the priests in the Jubilee Year and 
one of the priests redeemed it before the Jubilee Year, from where 
is it derived that a priest shall not say: Since a field that is redeemed 
by another goes out to the priests in the Jubilee Year, and the field 
that I redeemed is now in my possession, it should be mine, and 
not be given to the priests in general? 


The baraita continues: And there is a logical derivation to support 
this reasoning, as follows: If I acquire the field belonging to others, 
who consecrated it and it was then redeemed, then with regard to a 
field belonging to me, which is already in my possession, is it not all 
the more so that I should keep it? 


The baraita continues, countering that this logical inference is not 
correct. The verse states: “As a field dedicated; the possession 
thereof shall be to the priest” (Leviticus 27:21), indicating that a 
field of which the priest has possession from his ancestors is his, but 
this field that he redeemed is not his. How so? It is removed from 
his possession and is distributed to all of his brethren,the priests." 


§ The Gemara records another baraita concerning the rights of a 
priest to offerings he sacrifices. The Sages taught (Tosefta, Menahot 
13:17): From where is it derived that a priest may come and sacrifice 
his offerings" at any time and at any hour that he wishes and does 
not have to wait for his priestly watch to serve in the Temple? The 
verse states: “And if a Levite comes from any of your gates out of all 
Israel, where he sojourns, and comes with all the desire of his soul 
unto the place that the Lord shall choose; then he shall minister in 
the name of the Lord his God” (Deuteronomy 18:6-7). 


The baraita continues: And from where is it derived that the perfor- 
mance of the offering’s service, i.e., eating the meat of the animal he 

sacrifices, and the offering’s hide, belong to him? The verse states: 

“And every man’s hallowed things shall be his” (Numbers 5:10). 
How so? If this priest was blemished," he gives his offering to 

another priest that is on the same priestly watch as him to sacrifice 

it, but the performance of its service and its hide belong to him." 


HALAKHA 


Is distributed to all his brethren the priests — bab nnnm 
Dan yn: If one consecrates a field and a priest redeems 
it from the Temple treasury of consecrated property and is in 
possession of it when the Jubilee Year arrives, that priest has 
no additional right to this field, but shares in it equally with 
all his priestly brethren (Rambam Sefer Hafla‘a, Hilkhot Arakhin 
VaHaramim 4:23). 


A priest may come and sacrifice his offerings, etc. - aW {713 
^a vnia Ayia: A priest who is required to bring an offer- 
ing may offer it any day he wishes. Even if it is a sin-offering or 
guilt-offering he may offer it himself, keep the hide, and eat the 


meat. He is allowed to give the animal to another priest to offer, 
in which case the priest who offers it is entitled to the hide and 
the flesh (Rambam Sefer Avoda, Hilkhot Kelei HaMikdash 4:7). 


If this priest was blemished - aw bya mit ON: If the priest 
bringing his offering has a physical blemish that disqualifies 
him from performing the Temple service, he gives the offering 
to the members of the priestly watch currently serving and the 
hide belongs to them, in accordance with the variant reading 
of the text quoted in Rashi (Rambam Sefer Avoda, Hilkhot Kelei 
HaMikdash 4:8). 


Op ATV PID - BAVA KAMMA: PEREK IX: 109B 


NOTES 


From an ancestral field — many MW: The Gemara applies 
he principle of this case to the distribution of money 
among priests, but as far as the guilt-offering itself goes, it 
stands to reason that the priest who committed the rob- 
bery brings it himself and is entitled to it (Rid). 


The performance of its service and its hide belong to 
him - bw ay Tay: Rashi explains that since he is fit 
o eat the offering it is considered his. Therefore, the flesh 
and hide are his. Rashi also quotes an alternative version of 
he text, reading: Its service and hide are for the members 
of the priestly watch. The Rambam's ruling accords with 
his latter version of the text. 
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Perek IX 
Daf110 Amuda 


HALAKHA 


If he was old or sick, etc. — mhin iX pt T DX: An elderly 
or sick priest who can perform the Temple service only by 
forcing himself may give his offering to any priest he chooses, 
and the hide belongs to the members of the watch. If he is 
completely unable to perform the Temple service, then the 
offering itself belongs to the members of the priestly watch 
and he cannot dictate to whom to give it (Rambam Sefer 
Avoda, Hilkhot Kelei HaMikdash 4:8). 


Excessive eating - n93 TPX: If priests have only a small 

amount of consecrated flesh to eat, they should eat uncon- 
secrated food or partake of teruma with it, in order that the 

eating of the sacrificial flesh should satiate them. If they have 

abundant consecrated flesh they may not eat unconsecrated 

food or partake of teruma with it, lest their consumption of 
the sacrificial flesh be gluttonous, excessive eating (Rambam 

Sefer Avoda, Hilkhot Ma'aseh HaKorbanot 10:11). 


A priest who was ritually impure with regard to a commu- 
nal offering — Wax {3173 Nav ja: If all the other members 
of the priestly watch were ritually impure, the flesh of the 
communal sacrifices is eaten by ritually pure but blemished 
priests of that priestly watch. The offering is sacrificed by the 
impure members of the watch, and they also keep the hide 
(Rambam Sefer Avoda, Hilkhot Kelei HaMikdash 4:9). 


BACKGROUND 

Excessive eating — D3 TPX: Usually this term is used to 
refer to abnormally gluttonous eating, without regard to 
etiquette or appropriate quantities consumed and where 
one mindlessly follows his craving. The halakhic meaning of 
the term is eating despite being fully satiated. This eating is 
done not out of desire but with effort, and is an unpleasant 
experience. With regard to certain halakhot, consuming food 
in this manner is not considered eating. 
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NOTES 


The baraita continues: And if he was old or sick," so that he cannot 
perform the Temple service or eat from the offering, he gives it to 
any priest he wishes to sacrifice it, even to one not on his priestly 
watch, and performance of its service and its hide are given to the 
members of the priestly watch. 


The Gemara clarifies: What are the circumstances of this old or 
sick priest? If he is in a condition that he is able to perform the 
Temple service, then performance of its service and its hide 
should be his as well, as the priest that sacrificed it was acting as 
his agent. And ifhe is in a condition that he is not able to perform 
the Temple service, how can he appoint an agent?" The baraita 
stated that he may give it to any priest he wishes, indicating that he 
chooses which priest he will appoint as his agent. 


Rav Pappa said: The baraita is referring to a case where he is able 
to do it with difficulty. With regard to the Temple service, where 
the halakha is that if he performs it with difficulty" it is still con- 
sidered performance of the Temple service, he is therefore able 
to appoint an agent to do it for him. With regard to eating the 
offering, where the halakha says that if he eats it with difficulty 
it is excessive eating, ™ and excessive eating is nothing, i.e., he 
does not thereby fulfill the mitzva to eat the sacrificial portion, 
he is not able to appoint an agent to eat it for him. Due to that 
reason, performance of its service and its hide are given to the 
members of the priestly watch. 


Rav Sheshet says: If a priest of the priestly watch was ritually 
impure,” then with regard to a communal offering" he gives it to 
any priest he wishes, and performance of its service and its hide 
are given to the members of the priestly watch. The Gemara asks: 
What are the circumstances where this halakha applies? If there 
are ritually pure priests available, then can impure ones perform 
the Temple service, and by extension appoint an agent to perform 
it in their stead? And if there are no ritually pure priests there, as 
all members of the priestly watch are impure, is the performance 
of its service and its hide given to the members of the priestly 
watch? Even though communal offerings are sacrificed in such a 
circumstance, the priests are impure and are not able to eat the 
offering, even though they may sacrifice it. 


Rava said in explanation: Say that they are given to blemished but 
ritually pure priests who are on that priestly watch. Even though 
blemished priests are disqualified from performing the Temple 
service and therefore the offering must be sacrificed by impure 
priests, the blemished priests are permitted to eat the sacrifice, as 
they are ritually pure. 


How can he appoint an agent — "wi 597 mow: This ques- 
tion requires an explanation, for even if he is not capable of 
performing the Temple service due to his frailty, why should 
he not be able to appoint an agent to perform the service? 
Additionally, there is no requirement that an Israelite bringing 
an offering be healthy enough to sacrifice it, so why should 
the halakha be different with regard to a priest? Moreover, the 
halakhic consensus elsewhere (see Kiddushin 23b) is that when 
priests sacrifice offerings they act as agents of God, not of the 
owners of the offerings. 

In light of this, the later commentaries explain that the 
Gemara here does not refer to agency in the technical, legal 
sense. A priest has the right to sacrifice his own offering, but this 
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right can be transferred to another priest only when the priest 


who is bringing the offering is himself capable of sacrificing it. 


Otherwise, it is like the offering of any Jew, which is sacrificed 
by any member of the priestly watch (Noda BiYehuda; Darkhei 
David). 


Performs it with difficulty — pn mwy ab ‘vay: Tosafot note 
that as far as Torah law is concerned there is no upper age 
limit on priests performing the Temple service. As long as a 
priest has no disqualifying blemish he may continue to serve 
in the Temple his whole life. By rabbinic law, a priest whose 
hands tremble due to his old age may not perform the Temple 
service. 


Excessive eating [akhila gassa] - 73 TP: Eating is con- 
sidered excessive when the person recoils from the thought 
of eating the food (Rashi) and must force himself to eat it. This 
consumption is not even considered eating, but merely a physi- 
cal act of forcing food down one's throat. See Tosafot, who point 
out that the term akhila gassa can also mean gluttonous eating, 
performed not for the sake of Heaven. 


If a priest was ritually impure, etc. — 3) KAY 77D 797 DX: 
The Rid explains that this refers to an instance where a ritually 
impure priest was the winner in the lottery drawn to determine 
who will perform a particular sacrificial rite. 


This file may not be reproduced or distributed in any form without express permission from the publisher 


-pix bing pd MI ON PWR 37 WX 
mianta me Ny 132 Aa 
a> yawn xp eg sawn wand 
ix) PIX IPD bing > span 

tah bi pin ivy) baix 


KIINI DID NPI JYT XPD 
Sax xm said - dita pias myy 
yon xp ADIYA xy mow ow) 


1 


-na b yawyan bran 0009 
DYNI DITI WIM p own my 
byi wnb PX ONY’ TOR nama 
IWNI OUT vox DI awh 
330 WH DST bog -bn wish rat 

Ee ia 


DUST My) APRA Ms Ty m 
TYY OWI 1937 MP APRA — NM 
nay? wp HEN DAN INDY Ww 
pe — nt WA wax APIT 13 
axa DPA NYIT poise pons 

rrp D 77132 EY WE wey” 


Rav Ashi says: If a High Priest was an acute mourner," i.e., one 
whose immediate relative died on that day but had yet to be buried, 
and he had an offering to sacrifice on his own behalf, he gives the 
offering to any priest that he wishes to sacrifice it, and perfor- 
mance of its service and its hide are given to the members of the 
priestly watch. The Gemara asks: What is Rav Ashi’s statement 
teaching us? We already learned in a baraita (Tosefta, Zevahim 11:3): 
A High Priest may sacrifice an offering even when he is an acute 
mourner," but he does not eat it during that day while he is an acute 
mourner and does not receive a portion of the sacrifice to eat at 
night" after his acute mourning is finished. It follows from this 
baraita that since he sacrifices it by himself he is able to appoint 
another priest in his stead, and since he may not eat it, it is given to 
the priestly watch to eat. What, then, was the novelty of Rav Ashi’s 
statement? 


The Gemara answers: It might enter your mind to say that when 
the Merciful One had compassion on the High Priest, permitting 
him to continue serving in the Temple even while in a state of acute 
mourning, it was for him to sacrifice; but with regard to appointing 
an agent, he is not able to appoint one. Therefore, Rav Ashi teaches 
us that he is able to appoint an agent, since he himself is permitted 
to perform the Temple service. 


MI S H N A With regard to one who robs a convert and 


takes a false oath denying having done so, 
and then the convert dies, the robber, in order to achieve repen- 
tance, pays the principal, i.e., the stolen item or, if it is no longer 
extant, its monetary value, and an additional one-fifth of its value 
to the priests," and presents a guilt-offering to the altar, as it is 
stated: “But ifthe man has no kinsman to whom restitution may 
be made for the guilt, the restitution for guilt that is made shall 
be the Lord’s, even the priest’s; besides the ram of the atonement, 
whereby atonement shall be made for him” (Numbers 5:8). 


The mishna continues: If the robber was bringing the money and 

the guilt-offering up to Jerusalem and he died" before paying 

the priests and bringing his offering, the money shall be given to 

the robber’s children," and the animal designated for the guilt- 
offering shall graze until it becomes blemished and consequently 
disqualified from being sacrificed. And the animal shall then be 

sold and the money received for it shall be allocated for communal 

gift offerings. If the robber gave the money to the members of 
the priestly watch" and then died before they sacrificed his guilt- 
offering, the heirs cannot remove the money from the priests’ 
possession, as it is stated: “And every man’s hallowed things shall 

be his; whatsoever any man gives to the priest, it shall be his” 
(Numbers 5:10). 


HALAKHA 


A High Priest was an acute mourner — pins bins yia mT: Ifa High 
Priest was an acute mourner, whose immediate relative had died 
that day but had not yet been buried, and he had an offering to 
sacrifice on his own behalf, he gives it to any priest he wishes, 
and its flesh and its hide are given to the members of that priestly 
watch (Rambam Sefer Avoda, Hilkhot Kelei HaMikdash 4:10). 


A High Priest may sacrifice when he is an acute mourner — 
pix mapa bing >: A High Priest may perform the Temple service 
when in a state of acute mourning. Nevertheless, he may not 
eat from the consecrated offerings and may not even take a por- 
tion to save and eat in the evening, after the end of the period 
of acute mourning (Rambam Sefer Avoda, Hilkhot Biat HaMikdash 
2:6, 8). 


Pays the principal and one-fifth of its value to the priests — 
pas) wim yp obwn: If one robs a convert and takes a false 
oath denying it, and does not admit his sin before the convert 
dies leaving no heirs, the robber, wishing to repent, must pay 
the principal and an additional one-fifth of the value of the 
stolen item to the priests of the priestly watch on duty. Only after 


giving this payment to the priests does he bring his guilt-offering 
to achieve atonement (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 8:5). 


If the robber was bringing the money and the guilt-offering 
up and he died - n9) DXI NY) ]DDT NN bya mn: If one 
robbed a convert and was obligated to pay the principal and 
the additional one-fifth payment to the priests, and he desig- 
nated money for this purpose and designated an animal for the 
accompanying guilt-offering, but then died before bringing it 
to the Temple, the robber's children inherit the money and the 
animal designated for the guilt-offering is left to pasture until it 
develops a blemish, which invalidates it to be sacrificed as an 
offering (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 8:10). 


If he gave the money to the members of the priestly watch, 
etc. = 131 Ww wad 4377 M): If the robber had already given 
the payment ‘for the robbery to members of the priestly watch 
but died before bringing his offering to achieve atonement, the 
robber’s heirs cannot remove the money from the possession of 
the priests (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 8:11). 


NOTES 


And does not receive a portion to eat at night - ix) 
sphdioxd pin: Rashi writes that even though byTorah 
law acute mourning applies only for the day of death 
and not the night following, regardless of whether the 
burial had occurred, nevertheless, by rabbinic law, a 
priest in a state of acute mourning is prohibited from 
eating any consecrated food until after the burial. 


The money shall be given to the robber's children — 
va) 102 927: The robber was the owner of the money 
at the time of his death, having assumed ownership 
from the convert, and therefore the money is subject to 
the halakhot of inheritance. The fact that the robber had 
been obligated to bring the money to the priests does 
not indicate that he was not the owner, but rather that 
he was required to atone for his sin. Once he is dead, 
there is no more atonement to seek (Rashi). 
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This file may not 


NOTES 
To Joiarib - pin: Joiarib was the first in the order of 
priestly watches, followed by Jedaiah (see | Chronicles 
24:7-19). Rashi explains that they were chosen as exam- 
ples in this mishna because they are the first two. 


Members of Jedaiah should sacrifice it — ‘22 m2? 
my: Rashi explains, according to the Gemara’s clarifi- 
cation (110b), that since the members of Joiarib acted 
counter to halakha when they accepted the guilt-offering 
before the robber gave the money, they should transfer 
the offering to the members of Jedaiah. 


That the robber returned at night, etc. - aba pwinnw 

"py: The Meiri adds that another reason to return the 
stolen item during the daytime is in order to publicize 
that he has done so. 


HALAKHA 


If the robber gave the money to Joiarib, etc. - 1937 m3 
3) pin: If one who robbed a convert gave the pay- 
ment for the robbery to members of one priestly watch 
and gave the guilt-offering to members of the priestly 
watch presently on duty, the priests who received the 
money should give it to the priests on duty, since priests 
have no right to robbery money they receive while not 
on their watch, and it can be forcibly removed from 
their possession (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 8:12). 


Brings his guilt-offering before he brings his stolen 
item — tony roan bw sy inwy waT: A robber's guilt- 
offering should not be sacrificed before the robber 
returns the stolen item or its monetary value, along with 
an additional one-fifth payment, to the robbery victim or 
to the priests in the case of robbery of a convert who died 
without heirs. Despite this, if the guilt-offering has already 
been sacrificed, the lack of having paid the additional 
one-fifth does not preclude its validity, but he is obligated 
to give the additional one-fifth payment later (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 8:13). 


The stolen item of a convert that the robber returned at 
night- aba imwa by: One who robbed a convert 
who died without heirs does not fulfill the obligation to 
return the stolen item if he returns it at night (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 8:6). 
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The mishna continues: If the robber gave the money to the priestly 
watch ofJoiarib™ and then gave the guilt-offering to the priestly 
watch of Jedaiah, the following priestly watch, to sacrifice on 
his behalf, he has fulfilled his obligation. By contrast, if he first 
gave the guilt-offering to the priestly watch of Joiarib and then 
gave the money to the priestly watch of Jedaiah, if the animal 
designated for the guilt-offering is extant, then members of 
the priestly watch of Jedaiah, who received the money, should 
sacrifice it." But if it is no longer extant because the priestly 
watch of Joiarib had already sacrificed it, he should return and 
bring another guilt-offering; for one who brings his stolen item 
to the priests before he brings his guilt-offering has fulfilled 
his obligation, but one who brings his guilt-offering before he 
brings his stolen item" has not fulfilled his obligation. 


Although he cannot sacrifice the offering before paying the 
principal, if he gave the principal but did not yet give the addi- 
tional one-fifth payment, the lack of having given the additional 
one-fifth payment does not preclude sacrificing the offering. 


GE M ARA The Sages taught in explanation of the 


verse cited in the mishna: “But if the man 
has no kinsman...the restitution for guilt that is made shall be 
the Lord’s, even the priest’s” (Numbers 5:8): With regard to 
the word “guilt,” this is referring to the principal, i.e., the stolen 
item itself or its equivalent value; “the restitution...that is 
made,” this is referring to the additional one-fifth payment. Or 
perhaps this is not the proper interpretation of the verse. Rather, 
it should be interpreted: “Guilt,” this is referring to the ram of 
the guilt-offering. 


Before continuing the baraita the Gemara interrupts to clarify: 
And for what purpose does the baraita distinguish between the 
two interpretations of guilt, as in any event, both the principal 
and the guilt-offering must be brought? The Gemara explains: 
To exclude that which Rava holds, as Rava says: With regard 
to the stolen item of a convert that the robber returned at 
night," the robber did not fulfill his obligation. And similarly, 
ifhe returned it to him in halves, he did not fulfill his obligation. 
What is the reason? The Merciful One labeled the stolen item 
with the term “guilt,” teaching that just as a guilt-offering cannot 
be offered at night or in halves, so too, the stolen item cannot be 
returned at night or in halves. 


The baraita continues: When it says in that verse: “Besides the 
ram of the atonement” (Numbers 5:8), referring to the offering, 
you must say concerning the word “guilt” written earlier in the 
verse that this is referring to the principal. 


It is taught in another baraita: With regard to the word “guilt,” 
this is referring to the principal; “the restitution...that is made,” 
this is referring to the additional one-fifth payment. Or perhaps 

this is not the proper interpretation of the verse. Rather, it should 

be interpreted: “Guilt,” this is referring to the additional one-fifth 

payment. Before continuing the baraita, the Gemara interrupts to 

clarify: For what purpose does the baraita distinguish between 

the two interpretations? The Gemara explains: To exclude that 

which the mishna teaches, as we learned in the mishna: Ifhe gave 

him the principal but did not yet give him the additional one- 
fifth payment, the lack of having given the additional one-fifth 

payment does not preclude sacrificing the offering. If “guilt” is 

referring to the additional one-fifth payment, then, on the con- 
trary, it would follow that the lack of having given the additional 

one-fifth payment precludes sacrificing the offering. 


The baraita continues: When it says in the previous verse: “And 
he shall make restitution for his guilt in full, and add unto it 
the fifth part thereof” (Numbers 5:7), you must say concerning 
the word “guilt” that this is referring to the principal. 
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It is taught in another baraita: With regard to the word “guilt,” 
this is referring to the principal; “the restitution... that is made,” 
this is referring to the additional one-fifth payment, and the 

verse is speaking of robbery of a convert. Or perhaps this is 

not the proper interpretation of the verse. Rather, it should be 

interpreted: “The restitution...that is made,” this is referring to 

double payment that a thief must pay, and the verse is speaking 

of theft from a convert. When it says in the previous verse: “And 

he shall make restitution for his guilt in full, and add unto it 

the fifth part thereof” (Numbers 5:7), the verse is speaking of 
money that is paid exactly according to the principal, and not 

double payment. 


§ Having quoted Rava’s statement, the Gemara returns to discuss 
the matter itself. Rava says: With regard to the stolen item of a 
convert that the robber returned at night, the robber did not 
fulfill his obligation. And similarly, if he returned it to him in 
halves, he did not fulfill his obligation. What is the reason? 
The Merciful One labeled the stolen item with the term “guilt,” 
teaching that just as a guilt-offering cannot be offered at night or 
in halves, so too, the stolen item cannot be returned at night or in 
halves. 


And Rava says: With regard to the stolen item of a convert 
that does not have the value of one peruta" for each and every 
priest’ on the priestly watch, the robber did not fulfill his obliga- 
tion by giving it to the priestly watch. What is the reason? As it 
is written: “The restitution for guilt that is made,” meaning that 
the robber has not fulfilled his obligation to return the stolen item 
until there will be halakhically significant restitution made to 
each and every priest, minimally one peruta. If the stolen item 
was of less value than can be distributed with each priest in the 
watch receiving at least one peruta, the robber must add to the 
payment so that each priest receives one peruta. 


Based on this halakha, Rava raises a dilemma: If the stolen item 
does not have the value of one peruta for each priest on the 
priestly watch of Joiarib, which had many priests, but it has 


the value of one peruta for each priest on the priestly watch of 
Jedaiah, which had fewer priests, what is the halakha? 


The Gemara asks: What are the circumstances with regard to 
which Rava raised his dilemma? If we say that the dilemma is 
raised in a case where he gave the money to the priestly watch of 
Jedaiah, during the time of the Temple service of the priestly 
watch of Jedaiah, there would be no dilemma. There is in this 
payment enough value for each priest to receive one peruta. 


The Gemara explains: No, it is necessary to raise the dilemma in 
a case where he gave it to the Jedaiah priestly watch during the 
time of the Temple service of the priestly watch of Joiarib; 
in that case, what is the halakha? The Gemara explains the two 
possibilities: Do we say that since it is not during Jedaiah’s 
priestly watch, it is nothing, i.e., it is not a fulfillment of the 
mitzva to return the stolen item? Or perhaps we say that since it 
was not fit for the Joiarib priestly watch, as it was of insufficient 
value, from the outset it stands ready for the Jedaiah priestly 
watch, and by giving it to them he fulfilled the mitzva? The 
Gemara comments: The question shall stand unresolved. 


rom the publisher 


HALAKHA 

That does not have the value of one peruta, etc. — paw 
^D mana MW ia: One who robbed a convert who died 
without heirs does not fulfill his obligation to return the 
stolen item to the priests if it is not of sufficient value for 
each priest of the priestly watch to receive the value of at 
least one peruta (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 8:7). 


NOTES 


The value of one peruta for each and every priest — mw 
jini 13 bab moms: Rashi explains that if the stolen item 
lacks the value | of one peruta for each priest in the watch, 
the robber must add from his own property until each 
priest receives at least that value. By contrast, the Meiri 
explains that such additions would be considered sepa- 
rate, independent gifts, and that there is no way for this 
robber to fulfill the mitzva of restitution. 
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NOTES 


What is the halakha concerning whether they may 
divide the restitution for robbery, etc. — bn onw mn 
"131: The Rosh explains the dilemma as follows: Since the 
restitution for the robbery is entirely the priests’ personal 
property once it is given to them and has no sanctity, they 
should be able to divide it in any manner they see fit. Or 
perhaps, since the Torah describes this restitution with the 
same term used to describe a guilt-offering, it should carry 
he same stricture as offerings with regard to division. 


Leavened bread and Passover elapsed over it - yan 
npaa voy yayw: Many commentaries point out that 
he standard version of the text, which reads: Leavened 
bread over which Passover has elapsed, is incorrect, as 
he Gemara must be referring to where he stole the bread 
before Passover while it still had value; otherwise he would 
be entirely exempt (see Tosafot; Gra; Bah). 


This is what they inherit, that which he bequeaths — 137 
Dyin NVA INIT: If the convert were still alive the robber 
could return the leavened bread to him as is and say: That 
which is yours is before you, notwithstanding its current 
prohibition; therefore, the priests, who are considered to 
be the heirs of the convert with regard to the robbery, 
should also be required to accept the leavened bread as 
is (Rashi). 
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May not divide a guilt-offering, etc. — ^3) DW% poyin px: 


Rava raises another dilemma: With regard to priests, what is the 
halakha concerning whether they may divide among themselves 
the restitution for robbery" of a convert, with some priests taking a 
larger share in exchange for taking a smaller share in the restitution 
for another robbery of a convert? In other words, can the priests 
arrange that one priest or several priests will receive the restitution 
for one robbery and another priest or several priests will receive the 
restitution for a different robbery another time? 


He explains the two possibilities: Do we say that the Merciful One 

labeled the stolen item with the term “guilt,” and therefore, just as 

with a guilt-offering the priests may not divide portions of a guilt- 
offering,” with some priests taking a larger share in exchange for 
taking a smaller share in other portions ofa guilt-offering, but rather 
all priests of the watch share in the sacrificial flesh, so too with the 

restitution for robbery: The priests may not divide the restitution 

for robbery of a convert, with some priests taking a larger share in 

exchange for taking a smaller share in the restitution for another 
robbery of a convert? Or perhaps the restitution for robbery of a 

convert paid to priests is not in fact an offering, but it is monetary 
restitution, and monetary restitution may be divided in this manner 
among the priests? 


Rava then resolves it himself: The Merciful One labeled the stolen 
item with the term “guilt,” so it may not be divided in this manner. 
Rav Aha, son of Rava, teaches it explicitly as a ruling, and not as a 
dilemma and solution, that Rava says: Priests may not divide the 
restitution for robbery ofa convert" with some priests taking a larger 
share in exchange for taking a smaller share in the restitution for 
another robbery of a convert. What is the reason? The Merciful 
One labeled the stolen item with the term “guilt.” 


§ Rava raises a dilemma: What is the status of priests with regard 
to the restitution for robbery of a convert? Are they considered 
heirs of the convert or are they recipients of gifts? 


The Gemara asks: What is the practical difference? The Gemara 
answers: The difference would be in a case where one robbed a 
convert of leavened bread," and then Passover elapsed over it," 
rendering it an item from which one is prohibited to derive benefit 
and therefore valueless. If you say that the priests are heirs, this is 
what they inherit: Only that which the robber bequeaths" to them, 
and the priests receive the valueless leavened bread as is. And if you 
say that they are recipients of gifts, it is a gift that the Merciful One 
is saying that the robber should give to them, and this robber is 
not giving them anything, for it is merely dust. Therefore, the 
robber should have to pay the priests what the value of the bread had 
been at the time of the robbery. 


Rav Zeira raises the dilemma like this: Even if you say that they 
are recipients of gifts, this question, i.e., whether a robber of leav- 
ened bread over which Passover then elapsed fulfills the mitzva to 
return the stolen item even in this devalued state, is not our dilemma, 
as this is certainly a fulfillment of the obligation. For this stolen item 
is the gift with regard to which the Merciful One states in the Torah 
that the robber should give it to the priests. 


HALAKHA 
arta by pin: The priests who receive payment for robbery of 


All the priests of a priestly watch must divide all the off 
brought to them during their watch. They may not 
offerings such that one group receives a certain offering 


erings 
divide 
while 


another group receives a different one. They may not do so even 


within one type of offering, such as exchanging a grain-o 


ffering 


for a grain-offering, or even exchanging a grain-offering brought 


in a pan for a grain-offering brought in a pan or the like 
bird offering for a bird offering, a sin-offering for a sin-o 


“nora 
ffering, 


the breast and thigh for the breast and thigh (Rambam Sefer 


Avoda, Hilkhot Ma‘aseh HaKorbanot 10:15-16). 


May not divide restitution for robbery of a convert — jx 
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a convert may not divide it, giving one payment for some priests 
and the next for others (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 8:6). 


Where one robbed a convert of leavened bread, etc. - Saw 
"31 ran: If one robbed leavened bread from a convert and took 
a false oath denying it, and then the convert died without heirs, 
and then Passover elapsed, the robber must give the priests the 
value of the leavened bread at the time of the robbery, since 
payment for robbery of a convert is considered a priestly gift, 
in accordance with Rava's ruling (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 8:8). 
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Rav Zeira continues: Rather, when we have a dilemma whether 
the priests are considered as heirs or as recipients of gifts, the 
practical difference arises in a case where ten animals" came 
into the priest’s possession for payment of robbery of a convert. 
The dilemma is: Are they obligated to separate tithe from them, 
or not? 


The Gemara explains the two possibilities: Perhaps they are 
heirs, in which case they will be obligated, for the Master said 
in a mishna (Bekhorot 56b) that if heirs acquired animals in the 
jointly held property of the estate, i.e., the heirs jointly owned 
the animals as the inheritance had yet to be divided, they are 
obligated to separate tithes from animals born to those animals, 
and the same will apply to the priests. Or perhaps they are recipi- 
ents of gifts, and we learned in a mishna (Bekhorot ssb): One 
who purchases an animal or one who has an animal given to him 
as a gift is exempt from the obligation to separate the animal 
tithe," and the same will apply to the priests. What is the halakha 
in this case? 


The Gemara answers: Come and hear a resolution to this dilemma 

froma baraita (Tosefta, Halla 2:7-10): Twenty-four priestly gifts" 

were given to Aaron and to his sons, and all of them were given 

with a derivation from a generalization, and a detail, and a gen- 
eralization; and with a covenant of salt. The verses in the book 
of Numbers, chapter 18, detail the gifts of the priesthood. The first 

verse (18:8) is written in general terms, followed by verses listing 

the actual gifts (9-18), followed by a final verse written in general 

terms. The method of interpreting verses written in this manner 
is one of the thirteen hermeneutical principles. Additionally, the 

phrase: “Covenant of salt,” is written in the final verse (18:19), and 

is referring to all of the gifts of the priesthood. 


This serves to teach that anyone who fulfills the mitzva of 
giving the gifts of the priesthood is considered as if he fulfills 

the entire Torah, which is interpreted using the principle of a 
generalization,‘ and a detail, and a generalization; and as if 
he has brought all of the offerings, concerning which there is a 
covenant of salt. And anyone who violates the mitzva of giving 
the gifts of the priesthood is considered as if he violates the entire 
Torah, which is interpreted using the principle of a generalization, 
and a detail, and a generalization; and as if he has not brought 
all of the offerings, concerning which there is a covenant of salt. 


The baraita continues: And these are the twenty-four gifts: There 
are ten in the Temple," and four in Jerusalem, and ten in the 
boundaries of Eretz Yisrael. The ten gifts that the priests consume 
only in the Temple are an animal sin-offering; and a bird sin- 
offering; and a definite guilt-offering; and a provisional guilt- 
offering; and communal peace-offerings, i.e., lambs offered on 
Shavuot; and a log of oil that accompanies the guilt-offering of a 
recovered leper; and the surplus of the omer, i.e., what remains 
of the measure of barley brought as a communal offering on the 
sixteenth of Nisan; and the two loaves, i.e., the public offering of 
two loaves from the new wheat offered on Shavuot; and the shew- 
bread; and the leftovers of grain-offerings, after the priests have 
offered the required handful. 


NOTES 


As if he fulfills a generalization, etc. - 15) bp oI doen: 
The listing of the priestly gifts in the Torah is ‘preceded bya 


generalization: “And the Lord spoke unto Aaron: And |, behold, 


have given you the charge of My heave-offerings; even of all 
the hallowed things of the children of Israel unto you have 
| given them for a consecrated portion, and to your sons, as 
a portion forever” (Numbers 18:8). Over the following ten 


verses, the Torah lists the various gifts, and then concludes 
with another generalization: “All the heave-offerings of the 


holy things, which the children of Israel offer unto the Lord, 
have | given you, and your sons and your daughters with you, 


as a portion forever” (Numbers 18:19). It then states: “It is an 
everlasting covenant of salt before the Lord unto you and to 
your seed with you” (Numbers 18:19). 
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HALAKHA 


Ten animals - ninna Wy: A priest to whom ten animals that 
had been robbed from a convert are paid is exempt from 
separating animal tithe from them, as payment for robbery 
of a convert is considered a gift to the priests (Rambam Sefer 
Korbanot, Hilkhot Bekhorot 6:13). 


Animal tithe - maga wya: One is exempt from separating 
animal tithe for lambs he purchases, receives as gifts, or inher- 
its from his father, even if he receives them in the same year 
as their birth. Siblings who purchase animals with inheritance 
money are required to tithe the animals born afterward, coun- 
ter to the conclusion of this Gemara (Rambam Sefer Korbanot, 
Hilkhot Bekhorot 6:10 and Lehem Mishne there). 


Twenty-four priestly gifts - 7373 Mian yas) DWY: 
Twenty-four gifts are given to priests as part of Aaron's 
covenant, all explicitly mentioned in the Torah. Any priest 
who does not admit to the validity of the sacrificial rite (see 
Menahot 18b) has no portion in the priesthood and is not 
given any of the gifts (Rambam Sefer Zera‘im, Hilkhot Bik- 
kurim 1:1). 


Ten in the Temple — waa wy: The Sages classified the 
twenty-four priestly gifts into categories, as follows: Ten of 
the gifts were consumed in the Temple. They are animal sin- 
offerings; bird sin-offerings; guilt-offerings; provisional guilt- 
offerings; communal peace-offerings; the leper's log of oil; 
the public offering of two loaves from the new wheat offered 
on Shavuot; the shewbread; leftovers from grain-offerings; 
and the surplus of the omer. Four gifts were consumed any- 
where in Jerusalem: Firstborn animals; first fruits; the portions 
separated from the thanks-offering and the nazirite’s ram; 
and hides of sacred offerings. Ten gifts were given anywhere 
within Eretz Yisrael: Teruma; teruma of the tithe; halla; the 
first of the sheared wool; the gift portions of non-sacrificial, 
slaughtered animals; money given for the redemption of 
a firstborn son; the sheep or goat given as redemption of 
the firstborn donkey; dedicated fields; consecrated ancestral 
fields; and payment for robbery of a convert who died with- 
out heirs (Rambam Sefer Zera‘im, Hilkhot Bikkurim 1:12-15). 
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NOTES 


Firstborn — mjaa: This refers to an unblemished firstborn 
animal brought as an offering, whose meat is eaten by the 
priests anywhere in Jerusalem. A blemished firstborn ani- 
mal, even though it is given to a priest, can be consumed 
anywhere. 


The portions separated from the thanks- offering — ja owa 
MAT: The breast and thigh of a thanks-offering are given to 
the priests, along with four of the forty loaves that are brought 
with the thanks-offering. 


Hides of consecrated animals — nw nity: This refers to 
the hides of offerings of the most sacred order, which are 
given to the priests who sacrifice them, but not to hides of 
offerings of lesser sanctity, which belong to the owners of the 
offerings. Even though these hides result from the offering, 
they are not counted in the category of gifts in the Temple, 
since they may be taken out of the Temple to any location 
(Rashi). The Rashba writes that the hides are divided among 
the priests who are fit to eat sacrificial offerings, and those 
priests are located in Jerusalem. 


Monetary restitution atones for half — nym 1931 992: 
Tosafot derive from here that the priest cannot forgive this 
payment since it is not a monetary debt, but its purpose 
is to atone. 


Learned this halakha through tradition - ay aur} xon: 
There is a principle in halakhic tradition (see Nazir 37b) that 
the regular methods of legal inference and reasoning, such 
as a fortiori inferences, are not applied to those laws that are 
described as halakha transmitted to Moses from Sinai. These 
halakhot stand alone and cannot serve as a source to prove 
anything about other halakhot (Ra'avad). 


HALAKHA 


A sin-offering whose owners have died - naw nyn 
pwa: A sin-offering whose owners have died must be 
placed i in isolation to allow it to die. This is a halakha trans- 
mitted to Moses from Sinai (Rambam Sefer Avoda, Hilkhot 
Pesulei HaMukdashin 41). 


A guilt-offering whose owner has died - voya aY DW: 
A definite guilt-offering whose owner has died must be left 
to graze until it develops a blemish, at which point it can be 
sold, with its proceeds allocated to purchase communal gift- 
offerings (Rambam Sefer Avoda, Hilkhot Pesulei HaMukdashin 
4:14). 


A yevama who happened before a man afflicted with 
boils - pnw 7am 237 maw ma»: If a woman's husband dies 
childless, leaving her with the mitzva to enter into levirate 
marriage with his brother, and the brother is afflicted with 
boils or any other defect, he performs halitza, which releases 
her from any levirate bond (Rambam Sefer Nashim, Hilkhot 
Yibbum VaHalitza 2:14; Shulhan Arukh, Even HaEzer 165:4). 
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The baraita continues: And the four gifts that the priests con- 
sume anywhere in Jerusalem: The firstborn" of kosher animals; 
and the first fruits; and the portions separated for the priests 
from the thanks-offering" and the nazirite’s ram; and hides of 
consecrated animals." 


The baraita continues: And ten gifts that the priests consume 
anywhere in the boundaries of Eretz Yisrael: Teruma, i.e., the 
portion of the produce designated for the priest; and teruma of 
the tithe, which the Levite separates from the tithe he receives 
and gives to a priest; and halla, i.e., the portion of dough of 
the five main grains designated for the priest; and the first of 
the sheared wool; and the gifts of non-sacrificial, slaughtered 
animals, namely, the right foreleg, the cheeks, and the maw; 
and money given for the redemption of the firstborn son; and 
a sheep or goat given as redemption of the firstborn donkey; 
and a consecrated ancestral field the priests receive in the 
Jubilee Year; and a dedicated field; and payment for robbery 
of a convert who died without heirs. 


The Gemara infers from the wording of the baraita: And this 
baraita, in any event, labels the payment for robbery of a convert 
a gift. The Gemara suggests: Conclude from this baraita that 
the priests who receive it are considered recipients of gifts, and 
not heirs. The Gemara affirms: Conclude from it that this is so. 


§ The mishna teaches: If he gave the money to the members 
of the priestly watch and then died before they sacrificed his 
guilt-offering, the heirs cannot remove the money from the 
priests’ possession. Abaye said: Learn from this mishna that 
monetary restitution for the robbery atones for half" of the 
sin, for ifit does not atone at all, and atonement is not achieved 
until the guilt-offering is sacrificed, I would say that in the case 
of robbery of a convert, if the guilt-offering is not brought the 
priest returns the money to the robber’s heirs. What is the 
reason I would say this? Because he did not give the money 
to the priests with this intention of giving the money and 
not achieving atonement at all, and it would be a mistaken 
transaction. 


The Gemara asks: If that is so, it would follow that a sin-offering 
whose owners have died, leaving no one to bring the offering, 
should be transferred to non-sacred status, as the robber did 
not separate the animal as an offering with this intention of 
its not being sacrificed to atone for his sin. The Sages say in 
response: In the case of a sin-offering whose owners have 
died," the Sages learned this halakha through tradition" that 
the animal is left to die. 


The Gemara asks: If that is so, a guilt-offering whose owner 
has died" should be transferred to non-sacred status, as the 
owner did not separate the animal as an offering with this 
intention of it not being sacrificed to atone for his sin. The 
Gemara answers: With regard to a guilt-offering, the Sages also 
learned this halakha through tradition: Any occurrence that, 
if it occurs with regard to a sin-offering the animal is placed in 
isolation for it to die, if it occurs with regard to a guilt-offering 
the animal is left to graze until it develops a blemish precluding 
its use as an offering, at which point it can be redeemed. 


The Gemara asks: If that is so, then in the case of a woman 
whose husband died childless [yevama], who happened 
before her late husband's brother who was afflicted with boils" 
to enter levirate marriage with him, should go out free to marry 
without being required to perform the ritual through which 
the yavam frees the yevama of her levirate bonds [halitza]. For 
she did not betroth herself to this man’s deceased brother with 
this intention of having a levirate bond with a man afflicted 
with boils. The Gemara answers: There, it is clear to us 
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that itis satisfactory for her to have any kind of marital arrangement, 
and even had she taken into consideration the possibility of entering 
a levirate bond with this yavam who is afflicted with boils she still 
would have accepted betrothal to her husband. This is in accordance 
with the statement of Reish Lakish, as Reish Lakish says that women 
have a saying: It is better to sit as two bodies [tan du],! i.e., to be 
married, than to sit lonely like a widow. 


§ The mishna teaches: If the robber gave the money to the priestly 
watch of Joiarib and then gave the guilt-offering to the priestly watch 
of Jedaiah, the following priestly watch, to sacrifice on his behalf, 
he has fulfilled his obligation. By contrast, if he first gave the guilt- 
offering to the priestly watch of Joiarib and then gave the money 
to the priestly watch of Jedaiah, if the guilt-offering is extant, then 
members of the priestly watch of Jedaiah, who received the money, 
should sacrifice it. The Gemara quotes a baraita that records a dispute 
between tanna’im concerning this case. The Sages taught (Tosefta 
10:18): If the robber gave the guilt-offering to the priestly watch of 
Joiarib and then gave the money to the priestly watch of Jedaiah, 
they should return the money to be with the guilt-offering," i.e., 
with the priestly watch of Joiarib; this is the statement of Rabbi 
Yehuda. And the Rabbis say the opposite: They should return the 
guilt-offering to be with the money, and the priestly watch of Jedaiah 
will sacrifice it. 


The Gemara asks: What are the circumstances of this dispute? If we 
say that he gave the guilt-offering to the priestly watch of Joiarib 
during the priestly watch of Joiarib and the money to the priestly 
watch of Jedaiah during the priestly watch of Jedaiah, then this one 
acquired that which belongs to it and that one acquired that which 
belongs to it. Why would the court remove what was given lawfully 
to the priestly watch? 


Rava said: With what are we dealing here? We are dealing with a 
case where he gave the guilt-offering to the priestly watch of Joiarib 
during the priestly watch of Joiarib and the money to the priestly 
watch of Jedaiah also during the priestly watch of Joiarib, and 
the dispute is as follows: Rabbi Yehuda holds that since this is not 
the priestly watch of Jedaiah, we penalize Jedaiah; therefore, the 
priestly watch of Jedaiah must return the money in their possession 
to be with the guilt-offering held by the Joiarib watch. And the 
Rabbis hold that the members of the priestly watch of Joiarib acted 
unlawfully when they accepted the guilt-offering before the robber 
paid the money, since payment for the robbery must be given before 
the guilt-offering can be offered. Therefore, we penalize them, and 
the guilt-offering in their possession returns to be with the money 
held by the Jedaiah watch. 


It is taught in a baraita on this topic (Tosefta 10:18): Rabbi Yehuda 
HaNasi says: According to the statement of Rabbi Yehuda, that if 
during the Joiarib watch the robber gave the guilt-offering to the 
Joiarib watch and the money to the Jedaiah watch, the money should 
return to the priestly watch of Joiarib, ifthe members of the priestly 
watch of Joiarib went first and sacrificed the guilt-offering before 
receiving the money from the priestly watch of Jedaiah, then the 
robber should go back and bring another guilt-offering, and the 
members of the priestly watch of Jedaiah, who are already in posses- 
sion of the money, should offer it, and those members of the priestly 
watch of Joiarib acquired that offering that is in their possession. 


The Sages say: For what purpose is that offering useful? It is a dis- 
qualified guilt- offering, since it was sacrificed before the payment for 

the robbery was given, and had to be entirely burned on the altar. Rava 

said: The baraita is referring to acquiring its hide, which the members 

of the priestly watch of Joiarib keep. 


LANGUAGE 


Two bodies [tan du] - 1}: The source of this expression 


is from the 
with the se 
Zoroastrian 
one body, a 


Middle Persian tan dé, literally two bodies, 
nse of: Together. A related term appears in 
ritual texts in the term tan éw, which means 
nd has the sense of being alone. 


HALAKHA 


Should return the money to be with the guilt-offering - 
DUK byy apa m: If the robber gives the payment for 
robbery of the convert to one priestly watch, and gives 


performing 
retrieve the 
had given i 


he guilt-off 


he guilt-offering to a different priestly watch, which is 


the Temple service at that time, he should 
money from the priestly watch to whom he 
and pay it to those who are in possession of 
ering. The halakha is in accordance with the 


opinion of 


Rabbi Yehuda, as evidenced by the fact that 


Rabbi Yehuda HaNasi and the Gemara discuss his opinion 
Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 8:12). 
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HALAKHA —— 
The first burnt-offering — mMiVxI mhiy: It is prohibited for 
the priests to sacrifice any offerings before the daily offering 
of the morning is sacrificed (Rambam Sefer Avoda, Hilkhot 
Temidin UMusafin 1:3). 
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It is taught in a baraita that Rabbi Yehuda HaNasi says: According 
to the statement of Rabbi Yehuda, if the guilt-offering is still 
extant, i.e., if the priestly watch of Joiarib did not already sacri- 
fice it, then the priestly watch of Joiarib should return the guilt- 
offering to be with the money, and the priestly watch of Jedaiah 
will sacrifice it. 


The Gemara questions this: But Rabbi Yehuda holds that they 
should return the money to be with the guilt-offering. The Gemara 
explains: With what are we dealing here? With a case where it 
happened that the priestly watch of Joiarib exited at the close of 
their Temple service and they did not demand the money from 
the priestly watch of Jedaiah. And this statement of Rabbi Yehuda 
HaNasi teaches us this: That by doing so, the members of the 
priestly watch of Joiarib waived their rights to the money in favor 
of the priestly watch of Jedaiah. Consequently, they are required to 
give the guilt-offering to the priestly watch of Jedaiah to sacrifice. 


It is taught in another baraita that Rabbi Yehuda HaNasi says: 
According to the statement of Rabbi Yehuda, if the guilt-offering 
is still extant, i.e., if the priestly watch of Joiarib did not already 
sacrifice it, the money must return to be with the guilt-offering. 
The Gemara asks: Isnt that obvious? This is what Rabbi Yehuda 
holds explicitly; what novelty did Rabbi Yehuda HaNasi teach? 


The Gemara explains: With what are we dealing here? With a case 
where it happened that the priestly watch of these and of those, 
i.e., both Joiarib and Jedaiah, exited at the end of their Temple 
service, and they did not demand of the other the item in posses- 
sion of the other watch. Lest you say that they waived their rights 
in favor of each other, so that the money stays in possession of 
the Jedaiah watch, Rabbi Yehuda HaNasi teaches us that we say: 
Since the Jedaiah watch did not demand the guilt-offering from 
the Joiarib watch after the latter exited, let them go back to the first, 
standard scenario, returning the money to Joiarib to be with the 
guilt-offering. 


§ The mishna teaches: For one who brings his stolen item to the 
priests before he brings his guilt-offering has fulfilled his obligation, 
but one who brings his guilt-offering before he brings his stolen item 
has not fulfilled his obligation. The Gemara asks: From where are 
these matters derived? Rava said: This is as the verse states: “But 
if the man has no kinsman to whom restitution may be made for 
the guilt, the restitution for guilt that is made shall be the Lord’s, 
even the priest’s; besides the ram of the atonement, whereby 
atonement shall be made for him” (Numbers 5:8). Learn by infer- 
ence that the money must be returned first, before the guilt-offering 
is brought. 


Having understood that the inference is that the wording “besides 
the ram of the atonement” indicates that the ram must be brought 
after the money is given, one of the Sages said to Rava: If that is so, 
then in a different verse, which states concerning the additional 
offerings sacrificed on the first day of Passover: “You shall offer these 
besides the burnt- offering of the morning, which is for a continual 
burnt-offering” (Numbers 28:23), so too should one learn by infer- 
ence that the additional offerings are brought first, before the 
morning burnt-offering? 


But isn’t it taught in a baraita: From where is it derived that no 

sacrifice shall precede the daily morning offering? The verse 

states: “And the fire on the altar shall be kept burning on it, it shall 

not be extinguished; and the priest shall kindle wood upon it every 
morning, and he shall prepare the burnt-offering upon it and 

shall cause the fats of the peace-offerings to go up in smoke upon it” 
(Leviticus 6:5). And Rava says: “The burnt-offering,” with the 

definite article, is referring to the first burnt-offering," i.e., the daily 
morning offering, which is first both chronologically and in terms 

of importance. 
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Rava said to him: I do not hold that the tanna derives this halakha 
from the wording of: “Besides the ram of the atonement,” but I hold 
that the tanna derives it from the phrase in the same verse: “Whereby 
atonement shall be made for him” (Numbers 5:8), which is written 
in the future tense, indicating that he will achieve atonement in the 
future by bringing the ram of atonement, but as of now, when he is 
giving payment for the robbery, the offering did not yet atone for his 
sin. 


§ The mishna teaches: Ifhe gave the principal to him but did not yet 
give the additional one-fifth payment, his not giving it does not pre- 
clude sacrificing the offering. The Gemara now clarifies the source of 
this halakha. The Sages taught in a baraita on the topic of the guilt- 
offering brought by one who misuses consecrated property, which is 
accompanied by repayment of the value of the item and an additional 
fifth of its value: From where is it derived that if he brought his pay- 
ment for his benefit from misuse of consecrated property but did not 
bring his guilt-offering," or ifhe brought his guilt-offering but did 
not bring his payment for his benefit from misuse" of consecrated 
property, that he did not fulfill his obligation? 


The baraita continues: The verse states: “With the ram of the guilt- 
offering [ha‘asham], and he shall be forgiven” (Leviticus 5:16). The 
baraita interprets the phrase: “The ram of the guilt-offering,” to be 
referring to two entities: The ram, i.e., the offering, and the payment, 
represented by the words “the guilt-offering”; this teaches that for- 
giveness and atonement are achieved only after both the ram of the 
guilt-offering is sacrificed and the restitution of the monetary payment 
is given. 


The baraita continues: And from where is it derived that if he brought 
his guilt-offering before bringing his payment for his benefit from 
misuse of consecrated property that he did not fulfill his obligation? 
The verse states: “With the ram of the guilt-offering,’ indicating that 
the guilt- offering was already brought. 


The baraita continues: One might have thought that just as the ram 
and guilt-offering, i.e., payment, preclude his achieving atonement, 
so too, payment of the additional one-fifth of the value precludes his 
achieving it. Therefore, the verse states: “With the ram of the guilt- 
offering, and he shall be forgiven,” which teaches that the ram and 
guilt-offering, i.e., payment, preclude his achieving atonement with 
regard to consecrated property, but the payment of the additional 
one-fifth does not preclude his achieving it. 


The Gemara clarifies: And let the halakha of misuse of consecrated 
property be learned from the halakha of common money, i.e., pay- 
ment for robbery of a convert who died without heirs, and let the 
halakha of common money be learned from the halakha of misuse of 
consecrated property. 


In what manner? The halakha of misuse of consecrated property 
can be learned from the halakha of common money as follows: Just 
as the word “guilt” that is written there, in the context of robbery of 
a convert, is referring to the principal, i.e., the payment itself, so too, 
the word “guilt” that is written here, in the context of misuse of 
consecrated property, is referring to the principal. And the halakha 
of common money can be learned from the halakha of misuse of 
consecrated property as follows: Just as with regard to the halakha 
of misuse of consecrated property the additional one-fifth payment 
does not preclude his achieving atonement, so too, with regard 
to the halakha of common money as well, the additional one-fifth 
payment does not preclude his achieving atonement. 


HALAKHA 


He brought his payment for misuse of consecrated 
property but did not bring his guilt-offering, etc. — 
nainw wan siny ean: One who unwittingly 
misuses consecrated property must pay the value of 
the benefit derived plus an additional one-fifth, and 
must bring a ram having the value of two sela and 
offer it as a guilt-offering, thereby achieving atone- 
ment. The payment of the principal and the bringing 
of the guilt-offering both preclude the achievement of 
atonement, but the paying of the additional one-fifth 
does not (Rambam Sefer Avoda, Hilkhot Me‘ila 1:3-4). 


He brought his guilt-offering but did not bring his 
payment for misuse - iny wan xb) inwy: One 
who misuses consecrated property and brings the 
guilt-offering before paying the monetary value of 
the benefit derived has not fulfilled his obligation to 
bring the guilt-offering (Rambam Sefer Avoda, Hilkhot 
Mela 1:5). 
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When a stolen item undergoes an irreversible change while in the possession of the 
robber, he becomes its owner and is henceforth liable to return only the monetary 
value it possessed at the time of the robbery. The Gemara concludes, contrary to the 
opinion of several Sages, that the robber is obligated to return only the stolen item or 
its monetary value, but is not obligated to give the owner the profits that he accrued 
while using it during the time it was in his possession. 


If during the time the robber possessed the stolen item it underwent a change that is 
not physically evident, but that reduced or negated its value, such as leavened bread 
stolen before Passover over which Passover elapsed, rendering it prohibited for any 
Jew to derive benefit from it, or stolen coins that are taken out of circulation by the 
government while in the robber’s possession, the robber nevertheless fulfills his 
obligation if he returns the item as is. If the robber is unable to return it, he pays the 
monetary value of the stolen item at the time of the robbery. 


The Gemara rules that skilled workers hired to manufacture or repair an item who 
ruin it or diverge from the owner's stated desire are considered akin to robbers. Con- 
sequently, they acquire the item and incur liability to pay the owner the monetary 
value of the raw materials he gave to them, at the time that he gave them. 


One who robs another person, denies it, and takes a false oath to that effect does not 
achieve atonement for this sin until he returns the stolen item to the owner, even if 
that requires great effort. To ease this burden and encourage repentance, the Sages 
instituted an ordinance whereby a repentant robber may return the stolen item to 
the owner via an agent of the court or of the owner. 


The robber is also obligated to give the owner an additional one-fifth of the value of 
the stolen item. Failure to pay the additional amount does not preclude atonement, 
but failure to give the principal does. This one-fifth payment liability is imposed 
on account of the robber taking a false oath denying culpability. If he subsequently 
takes additional false oaths denying culpability, he is liable for an additional one-fifth 
payment for each false oath. Additionally, the robber must bring a guilt-offering, but 
he cannot achieve atonement by means of the guilt-offering until he has paid the 
principal to the owner. 


If a robber does not remember from whom he robbed and several parties claim to 
have been the robbery victim, he fulfills his obligation to Heaven only when he pays 
each of them. 


If one robs a convert who then dies without heirs, the robber must pay the value 
of the stolen item and an additional one-fifth to the priests whose priestly watch is 
performing the Temple service at the time he ascends to Jerusalem to pay restitu- 


Summary of 
Perek IX 
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tion, and only thereafter may he bring his guilt-offering and achieve atonement. He 
should give both the money and the guilt-offering to the priests serving at that time, 
but if he gave the money to the priests serving at that time and the guilt-offering to 
the following priestly watch, he still fulfills his obligation and achieves atonement. 
By contrast, if he first gave the guilt-offering to the priests serving at that time and 
then gave the money to the subsequent priestly watch, he does not fulfill his obliga- 
tion and does not achieve atonement until he returns and gives the money and the 
guilt-offering in the proper order. 


304 


This file may not be reproduced or distributed in any form without express permission from the publisher 


Then it shall be, if he has sinned, and is guilty, that he 
shall restore the item that he robbed, or the thing that 
he has gotten by oppression, or the deposit that was 
deposited with him, or the lost thing that he found. 


(Leviticus 5:23) 


The halakhot pertaining to robbery are the primary concern of this chapter. This 
includes the definition of robbery, a robber’s obligation to return what he has stolen, 
and the situations in which one is not liable to return stolen property. 


When one inherits a stolen item, the obligation to return it depends on the cir- 
cumstances. In some circumstances, one must return it due to the general halakha 
requiring one to return stolen items, and in other circumstances, one must do so to 
preserve his father’s honor. 


Another case discussed is one where the stolen property is forcibly removed from 
the possession of the robber by a third party. At times, this absolves the robber of 
liability, but in other cases he still must reimburse the individual he robbed. Another 
discussion pertains to one who was forced to aid others in confiscating property 
from a third party. 


This chapter also addresses the protocol of returning a stolen item: Is the robber 
obligated to inform the owner when he returns the item to his possession, or is it 
sufficient for him to return it even without informing the owner? 


This chapter also attempts to define what is considered an act of theft. For instance, 
craftsmen often receive raw materials from a customer and use them to produce a 
finished product. During this process, some of the raw materials may become sepa- 
rated or are left over. When can the artisan take these materials for himself, based on 
the assumption that this is part of his agreement with his customer? Similarly, when 
can it be assumed that workers or family members have a right to possess certain 
items? These questions have ramifications not only for the individual who takes the 
item, but also for consumers: When must one refrain from purchasing an item due 
to a concern that the seller has no right to be selling it? 


The discussions surrounding all of these issues and their halakhic ramifications form 
the theme of the final chapter in tractate Bava Kamma. 
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MI S HN In the case of one who robs another of food 

and feeds it to his children, or who left a 
stolen item to them and then died, the children are exempt from 
paying the victim of the robbery after their father’s death. But if the 
stolen item was something that serves as a legal guarantee ofa loan, 
the heirs are obligated to pay. 


G E M A RA Rav Hisda says: If one robbed another, and 


the owners of the stolen item have not yet 
despaired of retrieving it, and another person came, took it from 
the robber and ate it," if the owner wishes he may collect from this 
one, i.e., the first robber, and if he wishes he may collect from that 
one," i.e., the second robber. What is the reason that he may collect 
from whomever he chooses? It is because as long as the owners did 
not despair of retrieving it, it remains the possession of its owner, 
so that when the second robber stole it from the first, he was in fact 
stealing from the original owner. Nevertheless, since the first robber 
was already obligated to return the item, his obligation remains in 
force and the owner may demand payment from him if he wishes. 


The Gemara questions this opinion based on what we learned in the 
mishna: In the case of one who robs another of food and feeds it to 
his children, or one who left a stolen item to them as an inheritance, 
the children are exempt from paying the victim of the robbery after 
their father’s death. This appears to be a conclusive refutation of the 
opinion of Rav Hisda, who holds that one who steals from a thief is 
obligated to pay the owner. The Gemara answers: Rav Hisda could 
have said to you: When that mishna is taught, it is addressing a case 
where it is after the owners had already despaired™ of retrieving the 
item, whereas Rav Hisda was referring to a case where the owners 
had not yet despaired. 


§ The mishna stated that if one left a stolen item to his children as 
an inheritance, the children are exempt from paying the owner. 
Rami bar Hama said: That is to say that the domain of an heir is 
comparable to the domain of a purchaser. Just as an item that is 
purchased leaves the domain of the seller, an item that is inherited 
leaves the domain of the deceased and is considered the property of 
the heir. Since the owner has despaired of retrieving the item and the 
item has changed domains, it is entirely the property of the new 
owner, and he is exempt from payment. 


Rava disagreed and said that the domain of an heir" is not compa- 
rable to the domain of a purchaser. Consequently, the item has not 
undergone a complete change of ownership and the heir would be 
required to return it. And as for the explanation of the mishna, here 
we are dealing with a case where they had already consumed the 
stolen goods, so there is nothing to return to the owner. 


HALAKHA 


One robbed and the owners have not yet despaired of 
retrieving it, and another came...and ate it - www») snb 
bx) Wk KD Dwaan: If a robber steals an item and another 
takes it from him and consumes it, as long as the original owner 
did not yet despair of retrieving it, he is entitled to claim it 
from either the robber or the one who consumed it. This is 
true regardless of whether the latter took it with the robber's 
consent or not (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
5:4; Shulhan Arukh, Hoshen Mishpat 361:5). 


One who robs another of food and feeds it to his children... 


after the owners had already despaired — nx Daga ran 
win? aneb..yya: If one robs another of food and feeds it to his 
own children after the owners have despaired of recovering it, 
and then the robber dies and leaves his children property as an 
inheritance, the children are obligated to pay the victim. This 


applies even if he left only movable property (Sma). If he did 
not leave anything behind for his children, they are completely 
exempt (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 5:5; 
Shulhan Arukh, Hoshen Mishpat 361:7). 


The domain of an heir — wii mw: The halakha is in accor- 
dance with the opinions of Rava and Rabbi Oshaya that the 
domain of an heir is not comparable to the domain of a pur- 
chaser. Therefore, stolen goods inherited by an individual are 
halakhically considered as having remained in the domain of 
the robber, even if the owner despairs of retrieving it. If the 
goods remain unchanged from the time of the robbery they 
must be returned, and if they have undergone a change, the 
heirs must reimburse the owner for their value (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 2:1; Shulhan Arukh, Hoshen 
Mishpat 353:4, 362:1). 


NOTES 
If he wishes, he may collect from that one - 73i mA nyy: 
The Ramah writes that the owner may also demand half 
the payment from each robber, as his compensation is to 
be paid in accordance with his wishes. 


A case where it is after the owners had already despaired - 
win? any x: Even if the stolen item remains extant, once 

the owner despairs of retrieving it and it is transferred to 

another, that individual acquires the item and is exempt 
from compensating the owner. 
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NOTES 
Guaranteed property, i.e., land — p3) mn: Land 
is automatically mortgaged toward the payment of any 
debts that one incurs. Consequently, in this case, the 
victim of the theft is entitled to collect the debt owed 
o him from any land that was owned by the robber, 
despite the fact that the robber has died and his heirs 
have inherited his property. 


Rather, Rava said - x31 12% xbx: The Rid understands 
hat the word: Rather, should not be included here 
because its use indicates that a new explanation is being 
offered and that the previous one has been rejected. 
Here, however, Rava simply defends his explanation 
without altering it in any way. Some versions of the text 
omit this word. 


| explain the mishna in accordance with his opinion - 
TEIN Paa Navn: Tosafot write that Rava does not 
make this remark because of a single, localized inter- 
pretation, but because he explains many mishnayot in 
accordance with Rabbi Oshaya's baraitot. It may also be 
explained that Rava’s explanation of this mishna in accor- 
dance with Rabbi Oshaya is particularly relevant because, 
as Rashi points out, Rabbi Yehuda HaNasi, the redactor 
and editor of the Mishna, interpreted it differently. This 
also indicates that Rabbi Yehuda HaNasi compiled the 
Mishna, but did not write it on his own. He included 
many previously formulated statements of tanna‘im. 
Therefore, it is possible that Rava would accept Rabbi 
Oshaya’'s interpretation of one of those earlier tannaitic 
statements, even though that statement was interpreted 
in a different manner by Rabbi Yehuda HaNasi (see Eshel 
Avraham). 


A conclusive refutation of the opinion of Rami bar 
Hama - xay 33 1277 MAYA: According to most of the 
amora‘im, the owner's despair of retrieving his item does 
not make it possible for another to acquire it; he can 
acquire it only if the owner's despair is coupled with an 
alteration of the stolen item or a change of its domain. 
Since the baraita states that heirs are required to pay if 
the stolen item remains extant, it would seem that when 
the heirs inherit the item, it is not considered to have 
changed domains (Rashi). 
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The Gemara questions the opinion of Rava: From the fact that the 
latter clause teaches: If it was something that serves as a legal 
guarantee, and is, therefore, an existing commodity, the heirs are 
obligated to pay, it may be inferred that in the first clause we are 
also dealing with a stolen item that is extant. This is contrary to 
Rava’s statement that the mishna is discussing stolen goods that have 
been consumed. The Gemara answers: Rava could have said to you 
that this is what the mishna is saying: If their father left them 
guaranteed property, i.e., land," they are obligated to pay from that 
property, even if the stolen item is not extant. 


The Gemara asks: But didn’t Rabbi Yehuda HaNasi teach Rabbi 
Shimon, his son, that this mishna is not referring only to something 
that may actually serve as a legal guarantee, i.e., land? Rather, it is 
referring even to a cow that he plows with, or a donkey that he 
drives by directing it from behind, which the heirs are obligated 
to return because of the honor of their father. This indicates that 
the mishna is referring to stolen property that is extant, and not 
to land. 


Rather, Rava said:" When I die, Rabbi Oshaya’ will come toward 
me from his place in heaven in order to greet me, as I explain the 
mishna in accordance with his opinion" and thereby honor him. 
As Rabbi Oshaya taught in a baraita: In a case of one who robs 
another and feeds the stolen goods to his children, the latter are 
exempt from paying the owner. If he left a stolen item to them as 
an inheritance, if the stolen item is extant, the heirs are obligated 
to return it to the owner; ifit is not extant, they are exempt. If their 
father left them guaranteed property, i.e., land, they are obligated 
to pay the owner. Rava explains the mishna as being consistent 
with the baraita of Rabbi Oshaya, although this explanation is not 
consistent with Rabbi Yehuda HaNasi’s interpretation. 


The Gemara analyzes the baraita of Rabbi Oshaya. The Master said 
in the baraita that if the stolen item is not extant, the heirs are 
exempt from payment. Let us say that this baraita is a conclusive 
refutation of the opinion of Rav Hisda, who says that heirs are 
obligated to pay for stolen goods that they consumed. The Gemara 
answers: Rav Hisda could have said to you that when that baraita 
is taught, it is referring to a case where it is after the owners had 
already despaired of retrieving the item, whereas Rav Hisda was 
referring to a case in which the owners had not yet despaired. 


The Gemara continues: The Master said in the baraita that if the 
stolen item is extant, the heirs are obligated to pay. Let us say that 
this baraita is a conclusive refutation of the opinion of Rami bar 
Hama," since according to his understanding, the heirs should be 
exempt from payment because the stolen item is considered to have 
changed ownership when they inherited it. The Gemara answers: 
Rami bar Hama could have said to you that when that baraita is 
taught, 


PERSONALITIES 


Rabbi Oshaya — x»ywits 127; Referred to as Rabbi Oshaya the 
Great in the Jerusalem Talmud, Rabbi Oshaya was one of the most 
prominent scholars of the transitional generation between the 
tanna‘im and the amora‘im. He was a third-generation scholar, 
the son of Rabbi Hama and the grandson of Rabbi Bisa. He stud- 
ied Torah with his father and with bar Kappara. Later, he moved to 
Sepphoris and studied under Rabbi Yehuda HaNasi, serving as a 


Rabbi Oshaya founded a yeshiva in Caesarea, which became 
an important center of Torah study. He had many students, the 
greatest of whom was Rabbi Yohanan, who studied Torah with 
him for many years. Rabbi Oshaya lived a long life, and many 
of Rabbi Yohanan's students also studied under Rabbi Oshaya. 

He was a close associate of the house of the Nasi, and was 
especially close with Rabbi Yehuda Nesia, grandson of Rabbi 


judge on his rabbinic 
HaNasi’s disciple-col 
work was arranging 
such an extent that i 


al court. He also studied under Rabbi Yehuda 
eague, Rabbi Hiyya. Rabbi Oshaya's greatest 
collections of precisely worded baraitot, to 
was said that any baraita not taught in the 


schools of Rabbi Hiyya and Rabbi Oshaya is unreliable. Due to his 


deep knowledge an 


d mastery of the Mishna, he was known as 


the father of the Mis 


BAVA KAMMA - PEREK X °111B + :&) 91” pa 


nna. 


Yehuda HaNasi. Nevertheless, Rabbi Oshaya himself was a poor 
man for most of his life. 

It seems that Rabbi Oshaya had a son who was also a Torah 
scholar, Rabbi Marinos, who continued the good relationship 
between his family and the house of the Nasi. 
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it is referring to a case where it is before the owners have despaired 
of retrieving their property. Consequently, the heirs have not 
acquired the stolen property, and it must be returned. 


Rav Adda bar Ahava teaches that statement of Rami bar Hama 
cited above with regard to this baraita: If their father left them 
money that he obtained by taking interest,"® which is prohibited, 
even if they are aware that the money is from interest, they are 
not obligated to return the money to the debtor who paid it. Rami 
bar Hama said: That is to say that the domain of an heir is com- 
parable to the domain ofa purchaser, and because the money has 
changed domains, the heirs have acquired it. 


Rava said: Actually, I will say to you that the domain of an heir 
is not comparable to the domain of a purchaser. And the reason 
they do not have to return the money is because it is different here, 
as the verse states: “Take no interest of him or increase, but fear 
your God, that your brother may live with you” (Leviticus 25:36), 
which teaches that you must return the interest to him so that he 
may live with you. Since the interest is returned for this reason and 
not because it is considered stolen goods, it is apparent that the 
Merciful One is cautioning him," the lender, to return it, but the 
Merciful One is not cautioning his son to return it. 


The Gemara points out: The one who teaches Rami bar Hama’s 
statement with regard to the baraita, i.e., Rav Adda bar Ahava, all 
the more so would apply it to the mishna, since there is no other 
explanation for why the heirs are exempt from payment. Conversely, 
according to the one who teaches Rami bar Hama’s statement with 
regard to the mishna, it is limited to that case. But with regard to 
the baraita, he holds that Rami bar Hama teaches it as explained 
by Rava, that the heirs are not exempt from payment because the 
domain of an heir is comparable to the domain of a purchaser, but 
rather because heirs are never required to return interest. 


§ The Sages taught in a baraita ( Tosefta 10:21): With regard to one 
who robs another of food and feeds it to his children, the children 
are exempt from paying the owner. In a case where he left the 
stolen items to them as an inheritance, if the heirs are adults they 
are obligated to pay, and if they are minors they are exempt from 
paying." If the adult heirs said: We do not know what calculations 
our father made with you and whether he paid you for the stolen 
goods, they are exempt. 


The Gemara expresses surprise: Because they say: We do not know, 
they are exempt? Since it is clear that they are in possession of 
stolen property, how can they be exempt due to the uncertain claim 
that perhaps their father repaid the owner after the theft? Rava said 
that the heirs are certain about their claim and that the baraita 
should be formulated differently, and this is what the baraita is 
saying: In the case of adult heirs who said" to the claimant: We 
know the calculations our father made with you and there is 
nothing of yours left with him," as he paid his debt to you, they 
are exempt. 


Interest - maA: This is any addition to the principal given when 
returning a loan to compensate the lender for the time that the 
money was in the borrower's possession. By Torah law, it is pro- 
hibited to lend or borrow money with interest from another Jew 
(see Exodus 22:24, Leviticus 25:36-37, and Deuteronomy 23:20). 
This prohibition applies to the debtor, the creditor, and any scribe, 
witness, or guarantor who takes part in the transfer of funds. The 


BACKGROUND 
item, provided that the debtor does not return the actual goods 
or item he borrowed but rather money or other goods. Any 
addition of any kind is prohibited, including arrangements not 
originally intended as interest, but that subsequently become 
interest. A case where one borrows an item and commits to 
return a similar item could in effect become interest, if the value 
of the article to be returned increases. 


prohibition applies both to loans of money and to loans of an 


HALAKHA 


If their father left them money that he obtained by 
taking interest — may bw niyn ppa% 19 mat: Children 
are not obligated to return money taken by their father 
as interest, even if they are aware of its status. This is in 
accordance with Rava's reasoning (Rambam Sefer Mishpa- 
tim, Hilkhot Malve VeLoveh 4:4 and Mishne LaMelekh there; 
Shulhan Arukh, Yoreh De'a 161:6). 


Adult heirs who said, etc. — 13) Dy Ti Nw ovina: 

If an individual dies and leaves stolen property to his adult 
heirs, and they claim that he had already compensated 

the victims, they are exempt from payment. This is the 
halakha even if the heirs consumed the stolen goods 
and their father had left them land as an inheritance, and 

even if their only knowledge of the fact that their father 
compensated the victims is because he told them so. 
They are obligated to take an oath of inducement to this 
effect; this is an oath instituted by the Sages in a case 
where a defendant completely denies a claim (Shakh). 
Some say that this applies only if there are no witnesses 
to the robbery or theft, as the heirs are then the court's 
only affirmation that the robbery or theft occurred in the 
first place. If there are witnesses who testify about the 
robbery or theft, there is no reason to believe the heirs’ 
claim, and they are therefore liable to pay (Shulhan Arukh, 
Hoshen Mishpat 361:7). 


NOTES 
The Merciful One is cautioning him — mh wa XP apt 
swam: Some explain that the difference between interest 
and theft in this regard is that theft is the act of taking 
by force while interest is taken with the consent of the 
borrower. The Torah therefore rules more leniently with 
regard to interest and does not require the lender's heirs 
o return the money (Rid). The Rashba adds that Rava’s pri- 
mary source is the end of the verse that prohibits taking 
interest, which reads: “That your brother may live with you" 
Leviticus 25:36). This clause is directed specifically toward 
he lender and indicates that since he caused another 
hardship by taking interest, he is responsible to help him 
by returning the money. His heirs, however, need not 
concern themselves with the borrower any more than 
hey would with any other Jew. 


f they are minors they are exempt from paying - mup 
obw pava: Rashi writes that this baraita is in accor- 
dance with the opinion of Sumakhos, cited subsequently 
in the Gemara. He holds that since the court cannot 
accept testimony against minors, they are not subject 
to litigation at all, and therefore cannot be held liable 


to pay. 


And there is nothing of yours left with him - ws xd) 
T $: Tosafot write that this claim is accepted only Y 
there are no witnesses to the robbery, as the heirs'admis- 
sion is then the basis of the claimant's legal credibility. 
Consequently, the heirs are also deemed credible with 
regard to their claim that their father no longer owed the 
claimant money, in accordance with the principle: The 
mouth that prohibited is the mouth that permitted it. 
Alternatively, the heirs’ claim is accepted even if there are 
witnesses to the robbery because they could have made 
the more advantageous claim [miggo] that the stolen 
goods had been returned intact, and that claim would 
have been accepted. 
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HALAKHA 


If he left stolen items to them and they consumed them, 
etc. — 191 oxy DANDY MM: Sons that inherit a stolen 
item from their father and consume it are liable to pay the 
victim of the theft only if the owner had not yet despaired 
of retrieving it. Nevertheless, if the father left them land, 
the owner can collect what he is owed from this property 
even if he had despaired of retrieving it. Ifthe stolen item is 
still extant and remains unchanged, the heirs must return 
it, and if it has been altered, they must return its value. The 
halakha is in accordance with the opinion of Rav Pappa 
(Shulhan Arukh, Hoshen Mishpat 361:7). 


Whose father left them a cow that he had borrowed - 
aoxw mg onary ond man: Children who inherit a bor- 
rowed cow from their father are entitled to continue using 

it and are accorded the halakhic status of a paid bailee, 
who is not held accountable for damage caused by an 

unavoidable accident. Some hold that if the owner of 
the cow approaches the heirs and insists that they either 
return the cow or accept responsibility for accidental dam- 
age, the heirs must comply (Rambam Sefer Mishpatim, 
Hilkhot Sheela UFikadon 1:5; Shulhan Arukh, Hoshen Mishpat 
341:1, 3). 


They slaughtered it and ate it - Thx: Heirs who 
slaughtered and ate a borrowed cow under the impression 
that it belonged to their father must pay its owner the 
value of inexpensive meat, i.e., two-thirds of the regular 
price of meat. In addition, they must return either the 
value of the hide or the hide itself (Sma). If he left them 
additional property, including movable property (Maggid 
Mishne), they are liable to pay the full value of the cow 
(Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 1:5; 
Shulhan Arukh, Hoshen Mishpat 341:4). 
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It is taught in another baraita: With regard to one who robs 
another of food and feeds it to his children, the children are 
exempt from paying. If he left stolen items to them as an inheri- 
tance and they consumed them," whether they are adults or 
minors, they are obligated to pay the owner. The Gemara asks: 
Are minors obligated to pay? Let it be only like a case where one 
caused damage, and a minor who causes damage is exempt. Rav 
Pappa said that the baraita should be formulated differently, and 
this is what the baraita is saying: Ifhe left the stolen items to them 
as an inheritance and they did not yet consume them, whether 
they are adults or minors, they are obligated to return the stolen 
items, since the items are still extant. 


Rava says: In the case of children whose father died and left them 
a cow that he had borrowed," they may use it for the entire 
duration of its loan. Nevertheless, if it died, they are not liable to 
pay if its death was caused by an unavoidable accident," despite 
the fact that a borrower is liable for damage caused by an unavoid- 
able accident. This is because liability for accidental damage per- 
tains only to the actual borrower, i.e., the deceased father. If the 
children thought that it actually belonged to their father and 
they slaughtered it and ate it," they are liable to pay the owner 
the value of inexpensive meat." Rava adds: If their father left 
them guaranteed property, i.e., land, they are liable to pay. 


The Gemara comments: Some teach this final statement of Rava 
with regard to the first clause, which states that the heirs are 
exempt from payment for accidental damage. According to this 
interpretation, if the father left them land, they are obligated to pay 
for the cow if it dies due to unavoidable accident. And some teach 
it with regard to the latter clause, which states that heirs who 
slaughter and consume a cow must pay the owner the value of 
inexpensive meat. According to this interpretation, if the father 
left them land, they must pay for the full value of the cow. 


The one who teaches it with regard to the first clause holds it to 
be true all the more so with regard to the latter clause, where the 
heirs actually consumed the meat themselves. And, accordingly, 
this understanding differs with the forthcoming opinion of Rav 
Pappa. By contrast, the one who teaches it with regard to the 
latter clause" holds it to be true in that clause exclusively, but with 
regard to the first clause, it is not true. And this is consistent 
with the forthcoming opinion of Rav Pappa. 


NOTES 


They are not obligated to pay if its death was caused by an 
unavoidable accident — MDyixa pa»n p: Some early com- 
mentaries understand that the heirs are exempt from payment 
for damage caused by an unavoidable accident only if they did 
not actually use the cow. Once they use the cow, they accept 
upon themselves the status of a borrower (Rabbi Avraham Av 
Beit Din). Conversely, the Ra’avad holds that even if they use the 
animal, they do not attain the status of a borrower. He notes 
hat the heirs do have the lesser responsibilities of a paid bailee 
because they receive compensation for tending to the animal, 
in the form of the right to use the animal. 


The value of inexpensive meat — bia wa 7: Rashi writes 
hat this is equivalent to two-thirds of the average price of meat, 
as explained in the Gemara in tractate Bava Batra (146b). The 
Ramban (on Ketubot 34b) posits that this is not comparable to 
he case discussed in Bava Batra, and the reference here is to 
he lowest price of meat on the market. Rashi explains further 
hat the heirs are not liable to pay in full because it is possible 


that they would not have eaten the meat had they known that 
it did not belong to them. Consequently, they are obligated to 
pay only for the value of their benefit and not the value of the 
loss to the owner of the animal (Rashba). 


The one who teaches it with regard to the latter clause - 
NYDN ay 1837 N13: According to this understanding, the heirs 
slaughtered the cow as a result of the fact that their father never 
informed them that it belonged to someone else. Since it was 
he father’s own negligence that caused the cow to be slaugh- 
ered, its value may be collected from real property that the 
ather left behind. The first clause is in accordance with Rav 
Pappa’s understanding that a borrower's responsibility to pay 
or accidental damage is not effected at the time of the loan 
but at the time of the damage. Since the damage did not occur 
during the father’s lifetime, he was never obligated to pay, and 
herefore even if he left property, payment is not collected from 
hat property (Ra’avad). 
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As Rav Pappa says: If he had a stolen cow" in his possession, and 
he slaughtered it on Shabbat, he is liable" to pay because he was 
already rendered liable for the theft before he came to transgress 
the Shabbat prohibition of slaughtering an animal on Shabbat. But 
if he had a borrowed cow’ in his possession and he slaughtered it 
on Shabbat, he is exempt from payment, as the transgression of the 
Shabbat prohibition of slaughtering an animal on Shabbat and the 
prohibition against theft occur as one," as the act of slaughter is 
tantamount to the theft of the animal. This indicates that according 
to Rav Pappa, a borrower’s liability to pay for accidental damage is 
initiated only when the damage is inflicted. Accordingly, in the case 
discussed by Rava, since the damage was not inflicted during the 
father’s lifetime, the deceased’s property was never liened to the 
cow’s owner, and consequently the heirs are not obligated to pay for 
any accidental damage. 


After having cited two baraitot that express different opinions with 
regard to the obligation of heirs to pay for property stolen by their 
deceased father, the Gemara cites a third baraita that presents both 
opinions. The Sages taught with regard to the verse: “Then it shall 
be, ifhe has sinned, and is guilty, that he shall restore the item that 
he robbed” (Leviticus 5:23); what is the meaning when the verse 
states “that he robbed”? It means that the robber must return the 
same item that he robbed. 


From here, based on this exposition, the Sages stated: In a case of 
one who robs another of food and feeds it to his children," the 
children are exempt from paying the owner. Ifhe left stolen goods 
to them as an inheritance, whether they are adults or minors, they 
are obligated to return the stolen goods. They said in the name of 
Sumakhos: Ifthe heirs are adults they are obligated, but if they are 
minors they are exempt. 


The Gemara recounts a related incident: The son of Rabbi Yirmeya’s 

father-in-law, i.e., his wife’s brother, who was a minor, shut the 

doors of his father’s house before Rabbi Yirmeya in order to pre- 
vent Rabbi Yirmeya from establishing legal possession of the house 

or a chamber that he claimed belonged to him. Rabbi Yirmeya came 

before Rabbi Avin to file a legal claim against his brother-in-law. 


Rabbi Avin said to Rabbi Yirmeya: Your brother-in-law is claiming 
ownership of that which is his,” since he retains the presumptive 
ownership of his father’s house upon his father’s death. Rabbi 
Yirmeya said to him: But I can bring witnesses who can testify that 
I took possession of it during his father’s lifetime. Rabbi Avin 
said to him: But does the court accept witnesses 


He had a stolen cow, etc. - ^3) 7D 79 TNT: One who 
incurs a financial liability and later incurs the death penalty is 
subjected to both. Consequently, one who steals a cow and then 
slaughters it on Shabbat is obligated to pay the owner five times 
the value of the cow, as his liability for the theft took effect before 
his violation of Shabbat (Rambam Sefer Nezikin, Hilkhot Geneiva 


3:1; Shulhan Arukh, Hoshen Mishpat 351). 


He had a borrowed cow, etc. - 13) b TAKY mp amI: An 
individual who slaughters a borrowed cow on Shabbat is exempt 
from all payments, including the double payment prescribed 
for theft. This is in accordance with the opinion of Rav Pappa, as 
explained in the Gemara (Rambam Sefer Nezikin, Hilkhot Geneiva 


3:4). 


Claiming ownership of that which is his - yain xin bw: Ifa 
minor was in possession of land, and his deceased father was 


HALAKHA 


claims that he purchased it from the father or that it was his and 
he father stole it from him (Tun), it is not taken from the minor. 
This is the halakha even if there are witnesses who testify that 
his individual had taken possession of the land for three years 
prior to the death of the father. This is because the court does 
not accept testimony in the absence of a litigant, and since the 
itigant in question is a minor, his presence is not legally recog- 
nized. Instead, the claimant must wait until the minor reaches 
maturity, at which point he may claim the property in court. If 
he claimant has a deed of transfer, he may present it to the 
court for ratification. The court appoints a representative for the 
minor and hears the case, and if it ratifies the deed, it awards the 
property to the plaintiff. Some (Ri Migash; Rosh; Tur) hold that 
the court does not ratify documents in cases involving minors 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 12:7; Shulhan 
Arukh, Hoshen Mishpat 110:6). 


known to have owned it (Sma; see Lehem Mishne), and another 


NOTES 


If he had a stolen cow and he slaughtered it on Shabbat 
he is liable — an nawa anaw b T: Rashi clarifies that 
he is obligated in all payments, including the payment of 
four or five times the value of the animal imposed upon 
one who steals and slaughters a sheep or an ox, respec- 
tively, despite the fact that these obligations do not take 
effect at the time of the theft. According to this interpreta- 
tion, Rav Pappa holds that fines imposed by the Torah are 
unique obligations that do not conform to the standard 
halakhot of financial obligation. Consequently, the thief is 
obligated to pay them here, despite the fact that he is also 
liable to receive the death penalty. 


The Shabbat prohibition and the prohibition against 
theft occur as one — INNS PRA TI TOK NAY YOK: 
if one commits an act that warrants both the death penalty 
and the payment of monetary compensation, the more 
severe death penalty is administered and he is exempt 
from payment, in accordance with the talmudic principle: 
He receives the greater of the two. 


From here the Sages stated: In a case of one who robs 
another and feeds his children -bagam bist YAK Nn 
yaa ny: The Gemara assumes that this verse cannot be 
discussing the person who actually robbed others, as it is 
obvious that they are obligated to compensate their vic- 
tims regardless of whether the stolen items are still extant. 
It must therefore be referring to the children, who would 
not be obligated to return money in lieu of the actual 
stolen item. That is the reason the Gemara says: From here 
the Sages stated, as this is the most obvious interpretation 
of the verse (Kiryat Sefer). 
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NOTES 
A child who took his slaves — wtaya 4pm: Most com- 
mentaries explain this in accordance with the first 
understanding presented by Rashi, which is that the 
minor and his slaves forcefully took control of someone 
else's property. Alternatively, Rashi suggests that the 
minor seized someone else's slaves and claimed them 
for himself. 


The judges sent for the defendant and he did not 
come - x3 xh) Dandy: Tosafot discuss whether this is 
a separate case where the court will accept testimony 
in the absence of a litigant (Ra’avad; Meiri), or a stipula- 
tion added to the previous exceptions, in which case 
it is understood as saying that if a litigant or a witness 
is sick and the judges summon the defendant and 
he does not come, testimony may be accepted in his 
absence. The Rambam and the Ramah accept the sec- 
ond interpretation. 


HALAKHA 

A child who took his slaves - wtaya gpaw piva: If 
a minor utilizes his slaves to seize control of another's 
property, the court expropriates the property imme- 
diately without waiting for him to reach the age of 
majority. If the child believes that he has a claim to this 
property, he may present his evidence to the court once 
he reaches majority. If the minor has a document cor- 
roborating his ownership, the court will accept his case 
immediately (Rambam Sefer Mishpatim, Hilkhot Malve 
VeLoveh 12:6; Shulhan Arukh, Hoshen Mishpat 110:5). 


The plaintiff was ill, etc. - 131 ain NAT AW jiad: 

Although the court does not generally accept testimony 
in the absence of a litigant, this halakha is suspended if a 

litigant or a witness is ill. This holds true even if the court 
had not yet summoned the litigant (Sma). Furthermore, 
if the witnesses wished to travel overseas and the litigant 
was not in the vicinity or simply ignored the court's sum- 
mons, the court will accept the testimony of witnesses 
(Rambam Sefer Shofetim, Hilkhot Edut 3:11; Shulhan Arukh, 
Hoshen Mishpat 28:15-16). 


l am going to the High Court - xox Sinan pt mab: 
In disputes involving theft or damage, either party may 
insist that the case be taken to the High Court. In dis- 
putes with regard to a loan, only the creditor may insist 
that the case be taken to the High Court; the debtor 
may be forced to be judged in the local court. If two 
individuals are engaged in any other property dispute, 
neither of them is entitled to compel the other to defer 
the case to the High Court, and they are judged in the 
local court (see Sma). Nevertheless, if one wishes, he 
may request that the judges produce a written review 
of their decision, including the rationale for their conclu- 
sion. He can then appeal to the High Court, which may 
overturn the decision, though he must adhere to the 
local court's ruling in the meantime. Since nowadays 
there is no official High Court, it is clear that all cases 
are judged by the local court (see Rema, citing Maharik). 
Some hold that the most prestigious court of the time 
is considered the equivalent of the High Court with 
regard to this matter (Rambam Sefer Shofetim, Hilkhot 
Sanhedrin 6:6; Shulhan Arukh, Hoshen Mishpat 14:1, and 
in the comment of Rema). 
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BACKGROUND 


Rav Ashi said that Rabbi Shabbtai said - ax wrx 17 12X% 
aw D7; Since Rav Ashi lived four generations after Rabbi 
Yohanan, and he lived in Babylonia while Rabbi Yohanan lived 
in Eretz Yisrael, it does not make sense that Rabbi Yohanan 
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responded to his statement. Many manuscripts read Rabbi Asi 
or Rabbi Yosei instead of Rav Ashi, as both Rabbi Asi and Rabbi 
Yosei were among the first generation amora’im in Eretz Yisrael, 
as were Rabbi Yohanan and Rabbi Yosei bar Hanina. The latter 


who testify in the absence of a litigant? Since the defendant is a 

minor his presence is not legally recognized, and the court does not 
accept testimony against him. Rabbi Yirmeya questioned this asser- 
tion: And is it so that the court does not accept such testimony? But 

isn’t it taught that if a robber leaves stolen goods to his children, 
whether they are adults or minors, they are obligated to pay the 

owner? If the court obligates minors to pay, it must accept testimony 
about them. Rabbi Avin said to Rabbi Yirmeya: Sumakhos’s dis- 
pute is at your side, i.e., Sumakhos disagrees with this ruling and 

holds that the minors are exempt from paying. Rabbi Yirmeya said 

to him: Did the whole world go to the effort to hold in accordance 

with the opinion of Sumakhos in order to seize what is mine? 


In the meantime, the matter circulated and eventually came 
before Rabbi Abbahu, who said: Did you not hear that which 
Rav Yosef bar Hama says that Rabbi Oshaya says? As Rav Yosef 
bar Hama says that Rabbi Oshaya says: With regard to a child 
who tookhis slaves" and descended into the field of another and 
said: It is mine, the court does not say: Let us wait until he 
matures before we assess his claims. Rather, the court removes it 
from his possession immediately, and when he matures he may 
bring witnesses to attest to his claim and we will see how to judge 
the case. Similarly, Rabbi Yirmeya should be awarded the disputed 
property until his minor brother-in-law may litigate in court. 


The Gemara rejects Rabbi Abbahu’s assertion: Is the case that Rav 
Yosef bar Hama discusses comparable to the case of Rabbi Yirmeya? 
Itis there, in Rav Yosef bar Hama’s case, that we seize the property 
from him, because there is no presumption of ownership from 
his father; but where he does have a presumption of ownership 
from his father, no, we do not seize his property. Since Rabbi 
Yirmeya’s brother-in-law has a presumption of ownership due to 
the fact that the property belonged to his father, he retains control 
of the property. 


§ Having mentioned the issue of testimony in the absence of a 
litigant, the Gemara discusses this matter in greater detail. Rav Ashi 
said that Rabbi Shabbtai says:° The court accepts witnesses even 
in the absence of a litigant. Rabbi Yohanan wondered at this 
statement of Rav Ashi, and said: Does the court in fact accept 
witnesses in the absence of a litigant? 


Rabbi Yosei bar Hanina received the following guideline from 

Rabbi Yohanan: The court accepts testimony in the absence of 
the defendant only in a case where the plaintiff was ill," or his wit- 
nesses were ill, or his witnesses wished to travel overseas and the 

judges sent for the defendant and he did not come." Since there is 

a concern that the plaintiff will not be able to present his claims at 

a later date, the testimony is accepted even in the absence of the 

defendant. 


Rav Yehuda says that Shmuel says: The court accepts witnesses 
in the absence of a litigant. Mar Ukva said: This statement was 
explained to me personally by Shmuel himself, and he said that 
it applies in a case where the court opened his case and sent for 
him, but he did not appear. But if it did not yet open the case 
for him, he may say to the plaintiff: I am going to the High Court" 
to resolve this case and will not appear in the local court. 


version is also that of the Jerusalem Talmud (Sanhedrin 3:9), 
which cites many other statements of Rabbi Yosei quoting 
Rabbi Shabbtai. 
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The Gemara asks: If so, then even when the court already opened 
the case for him, he should also be able to say to them: I am going 
to the High Court to resolve this case. The Gemara answers that 
Ravina said: The defendant may not defer an opened case to the 
High Court if, for example, the local court obtained a license from 
the High Court authorizing it to adjudicate the case. 


§ Having discussed testimony in the absence of a litigant, the 
Gemara addresses a similar matter. Rav says: The court ratifies a 
document™ in the absence of a litigant. And Rabbi Yohanan 
says: The court does not ratify a document in the absence of 
a litigant. Rav Sheshet said to Rabbi Yosei bar Abbahu: I will 
explain Rabbi Yohanan’s reasoning" to you. The verse states with 
regard to an ox that gored: “And warning has been given to its 
owner and he has not secured it” (Exodus 21:29). The Torah 
means to say: Let the owner of the ox come and stand by his ox 
when the testimony about the ox is provided. Similarly, a document 
may be ratified only in the presence of the individual it implicates. 


Rava said: The halakha is that the court ratifies a document in the 
absence of a litigant, and this is the case even if the other litigant 
stands and screams in protest that the document is a forgery. And 
if he said: Give me time" until I bring witnesses and disqualify 
the document, we give him time before forcing him to pay. If he 
has come with witnesses within the time allotted to him, he has 
come, and the court reviews the case accordingly. If he does not 
come" within the time allotted to him, we give him an additional 
three days on which to bring witnesses, when the court is in session: 
Monday, Thursday, and Monday. 


If he still has not come, we write a document of ostracism® 
against him for ninety days. During the first thirty days we do not 
descend to his property to collect his debt, as the court says: 
Perhaps he is occupied with borrowing money to pay his debt. 
During the middle period of thirty days as well, we do not descend 
to his property, as the court says: Perhaps he did not find some- 
one to borrow from and he is now occupied with selling his prop- 
erty in order to pay his debt. During the final thirty days as well, 
we do not descend to his property, as the court says: Perhaps the 
debtor has found a purchaser and the purchaser himself is occu- 
pied with obtaining the money so that he can pay the debtor for 
the sale, and the debtor will then pay his debt. 


If the debtor still did not come to pay his debt after ninety days, we 
write a document of authorization [adrakhta]' allowing the credi- 
tor to collect his due from any property belonging to the debtor. 
And this statement applies only in a case where the debtor said: I 
am coming" to pay and then he does not actually make an appear- 
ance. But if he said: I am not coming, we immediately write a 
document of authorization without waiting for ninety days to pass. 


HALAKHA 


NOTES 

Ratifies a document, etc. — ^3) WWW Nx pa»: Rashi 
explains that the court will ratify a document in the 
absence of a litigant only if the witnesses who signed it 
must travel overseas. By contrast, Josafot explain that the 
court may always ratify documents in the absence of a 
litigant, even when there is no extenuating circumstance. 
This is because the need to ratify documents is a rabbinic 
requirement. By Torah law, a signed document is deemed 
credible, and if the defendant argues that it is a forgery, the 
burden of proof is upon him. 


Rabbi Yohanan’s reasoning — jan? 1277 APAYD: Rav does 
not disagree with Rabbi Yohanan's biblical exposition but 
simply does not apply it to the ratification of legal docu- 
ments. Tosafot explain that even Rabbi Yohanan himself 
agrees that the verse does not refer to this case. This is 
because the very requirement to ratify documents is a 
rabbinic convention and could not have been referred to 
by the Torah. Rather, Rabbi Yohanan understands that the 
Sages constructed their own conventions in accordance 
with the general procedures set forth by the Torah. 


BACKGROUND 


A document of ostracism — Xna: This is a court sum- 
mons that is delivered with a notice that if the summoned 
party does not appear, the court will issue a writ of excom- 
munication against him. Since this document is the open- 
ing measure that the court takes to coerce the litigant 
to appear, it is called a petiha, which means opening. An 
individual who continues to avoid the court's summons 
may be subjected to further, more severe measures. 


LANGUAGE 

Document of authorization [adrakhta] - *MaTIx: This 
term denotes pursuit, as in the verse: “They enclosed the 
Benjamites round about, and chased them, and overtook 
them [hidrikhuhu]" (Judges 20:43), and this document is 
referred to by the geonim as a document of pursuit. The 
primary function of this document is to authorize a creditor 
to locate and take possession of any property belonging to 
his debtor in repayment of the debt. 


The court ratifies a document, etc. — 13) WWI Nx Pa»: 

The court ratifies documents even in the absence of a litigant, 
regardless of whether or not there are extenuating circum- 
stances (Radbaz; Kesef Mishne). This is true even if the borrower 
protests that it is a forged document, in accordance with the 
opinion of Rava (Rambam Sefer Shofetim, Hilkhot Edut 3:11; 
Shulhan Arukh, Hoshen Mishpat 46:5). 


Give me time - Kn” b wp): Ifa defendant contends that the 
plaintiff's document, which proves that the defendant owes the 
plaintiff money, is a forgery and states that there are witnesses 
elsewhere who can attest to this assertion, if the court consid- 
ers this assertion reasonable he is granted time to bring them 
to court. According to the Ritva, this is the halakha only if the 
defendant submits the names and locations of his witnesses. 
The Rema holds that the amount of time granted is generally 
thirty days (see Sma). If the court is unconvinced by the defen- 
dant's claim, he is ordered to pay immediately, and he may later 


present witnesses to reclaim the money. Nevertheless, if the 
claimant is a powerful individual and it is, therefore, reasonable 
to suspect that the defendant will not be able to reclaim the 
money, it is deposited with a trustee while the defendant seeks 
his witnesses (Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 
22:2; Shulhan Arukh, Hoshen Mishpat 98:4). 


If he does not come, etc. — ^3) KNX xb IX: If the court set a 
date by which the defendant must present evidence that the 
plaintiff's document is invalid, and he does not do so, the cour 
will wait for him for the following three court days. If the defen- 
dant still fails to appear in court to present his evidence, the 
court issues a document of ostracism. After thirty days the cour 
ostracizes him again and after sixty days it excommunicates 
him (Sma; see Netivot HaMishpat). After ninety days the cour 
rescinds the ostracism but issues a document authorizing the 
plaintiff to collect his dues from the property of the defendan 


(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 22:3; Shulhan 
Arukh, Hoshen Mishpat 98:5). 


And this statement applies only where the debtor said: | am 
coming — KINN WNT son 3: The court grants the defendan 
a ninety- day extension only if he claims that he will return 
with evidence that will prove the document to be invalid. | 
he simply refuses to pay without making such a claim, the 
court immediately authorizes the creditor to take possession 
of any property belonging to the debtor, in repayment of 
the debt (Sma). Similarly, the court immediately authorizes 
the plaintiff to take possession of the defendant's property i 
his document attests to an item that he deposited with the 
defendant. According to the Sma, in this case the court gives 
the defendant thirty days before the measure is implemented 
but not the additional ninety days following those thirty days 
(Rambam Sefer Mishpatim, Hilkhot Malve VeLoveh 22:4; Shulhan 
Arukh, Hoshen Mishpat 98:6). 
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HALAKHA 


A document of authorization with regard to movable 
property — Sobvax XATIN: If the defendant claims 
that he will present witnesses and invalidate the plaintiff's 
document, the court issues a document of authorization 
allowing the plaintiff to collect his payment from the defen- 
dant's land but not from his movable property. This is due 
to the concern that the defendant will prove the docu- 
ment invalid but will not be able to recover his property 
because the plaintiff will have consumed it or disposed 
of it. This applies even if the plaintiff himself owns land. 
If the defendant does not assert that he can negate the 
plaintiff's claim, the court issues a document authorizing 
the plaintiff to collect even from the defendant's mov- 
able property (Maggid Mishne). In a case where the court 
does not authorize the plaintiff to collect from movable 
property, it nevertheless deposits the defendant's movable 
property in the hands of a trustee for a period of time that 
is determined by the judges. If the defendant does not 
invalidate the plaintiff's document by the end of this period, 
the trustee transfers the property to the plaintiff (Rambam 
Sefer Mishpatim, Hilkhot Malve VeLoveh 22:5; Shulhan Arukh, 
Hoshen Mishpat 98:7). 


We inform the party that is being obligated to pay - 
mh JY Ti: The court does not issue a document of autho- 
rization until it notifies the party that is liable to pay, as long 

as he is within a two-day journey from the court. The Tur 
holds that he must be within a single day's journey. If he 

is farther away than this distance, the court is not required 

to notify him at all (Rambam Sefer Mishpatim, Hilkhot Malve 

VeLoveh 22:4; Shulhan Arukh, Hoshen Mishpat 98:5). 


The agent of the Rabbis — j2217 smh: Itis prohibited to 
insult an agent of the court. An agent is deemed as credible 
as two witnesses if he says that a certain individual insulted 
him or that he refuses to appear in court, and the court wil 
herefore ostracize this individual. The court will not issue 
a document of ostracism concerning the summoned indi- 
vidual unless there are actual witnesses that testify agains 
him or the plaintiff agrees to pay the scribe for drafting the 
document (Sma; see Netivot HaMishpat). If witnesses do 
estify that a summoned individual insulted an agent o 
he Rabbis, the court will go so far as to administer corpora 
punishment to him, though the agent may not do so inde- 
pendently (Rambam Sefer Shofetim, Hilkhot Sanhedrin 25:5; 
Shulhan Arukh, Hoshen Mishpat 8:5 and Sma there; 11:1). 


As he must give money to the scribe, etc. - Ya XPT 
^D) xh ni mh and wv: The court will issue a writ of 
ostracism against one who refuses the court’s summons or 
who rejects its ruling. The writ is rescinded only when the 
court tears it up (Bah), and the court will not do so until 
the defendant comes to court and declares that he will 
accept its ruling. The defendant is responsible to pay the 
scribe for drafting the document when the court rescinds 
it (Rambam Sefer Shofetim, Hilkhot Sanhedrin 25:8; Shulhan 
Arukh, Hoshen Mishpat 11:4). 
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Furthermore, this matter of a ninety-day waiting period applies 
only with regard to a loan, as the debtor requires time in order 
to obtain the money to pay it back. But with regard to a deposit 
that the owner demands back from a bailee, we write a docu- 
ment of authorization immediately. Since a bailee should have 
immediate access to the deposit, there is no reason to grant him 
an extension. 


The Gemara adds: When we write a document of authorization, 
the document applies only to the borrower’s land, but with 
regard to movable property, the court does not draft such a 
document. The reason for this is that perhaps the creditor will 
seize and consume the borrower’s movable property, and 
when the borrower later comes and brings witnesses and 
thereby invalidates the creditor's document, he will not find 
anything to collect in order to retrieve his money. 


And if the creditor owns land, we write a document authoriz- 
ing the creditor to collect from any property that belongs to the 
borrower, including movable property. Since the creditor owns 
land, there is no concern that if the borrower manages to over- 
turn the ruling he will have nothing from which to collect. The 
Gemara comments: And that is not so. The court does not 
draft a document of authorization with regard to movable 
property" even if the creditor has land. This is because we are 
concerned lest the creditor’s land depreciate in value and the 
borrower will be unable to retrieve his money. 


The Gemara teaches another halakha with regard to this matter: 
When we write the document of authorization, we inform the 
party that is liable to pay," as a final warning before authorizing 
a creditor to locate and take possession of his property in repay- 
ment of the debt. And this matter applies only when he is 
nearby, but if he is distant, the court does not notify him before 
authorizing the creditor. 


And if he is distant but there are relatives of his nearby, or if 
there are caravans that go to the borrower’s current location 
and return, we delay issuing his document of authorization for 
the twelve months of the year, until the caravan goes and 
returns, so that if he wishes to make a claim, he can do so. This 
is like that incident where Ravina delayed for the twelve 
months of the year before issuing a document of authorization 
for Mar Aha, until a caravan went to and returned from Bei 
Hozai. 


The Gemara comments: And that is not so. There, Ravina 
delayed issuing the document because the creditor was a 
violent man, and if a document of authorization would come 
into his possession, it would not be possible to take it from 
him if the borrower would prove that the original document was 
invalid. But here, i.e., in general, we wait for the defendant to 
be informed only ifhe is close enough to be informed within a 
day. Consequently, if the court decided the issue on Monday, a 
messenger would go inform the defendant on Tuesday, and he 
could come from his location to the court on Wednesday and 
stand trial on Thursday. If a debtor is more than a day’s travel 
away, however, the court does not trouble itself to notify him. 


§ Apropos the Gemara’s discussion of summoning an individ- 
ual to court by means ofa messenger, the Gemara discusses this 
issue in a more general manner. Ravina said: We deem the 
agent of the Rabbis," who was sent to summon an individual 
to court, as credible as two witnesses if he says that the defen- 
dant refuses to come to court. And this matter applies only 
with regard to excommunication, but with regard to issuing 
a document of ostracism, since it causes the defendant loss 
of money, as he must give money to the scribe" for drafting 
the document, no, the agent is not deemed credible. 
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Additionally, Ravina said: We may give a defendant a particular 
time to appear in court by informing him of the trial by word of 
mouth from a woman" or from his neighbors, as these people are 
trusted to notify the defendant of the court’s summons. The Gemara 
comments: And we said this only when the defendant is not in 
the city. 


But if the defendant is in the city," the court does not ostracize him 
for failing to respond to a summons conveyed through a woman or 
a neighbor, as we say: Perhaps they did not tell him of the court’s 
summons, as they said to themselves: Since the defendant is in the 
city, a court agent has already found him and told him. As a result, 
these unofficial messengers will not deliver the court’s summons to 
the defendant at all. 


And similarly, we said that the court will ostracize one who does 
not respond to a summons conveyed through a woman or a neigh- 
bor only in a case where he does not pass by the court’s entrance 
on his way home, but if he does pass by the court’s entrance, the 
court does not ostracize him. This is because it is possible that 
the unofficial messengers will say to themselves: Since he passes by 
the courthouse, the court has already found him and told him. 


And furthermore, we said that the court will ostracize one who does 
not respond to a summons only in a case where he comes home 
on the same day that the woman or neighbor is sent to deliver the 
court summons. But if he does not come home on the same day, 
he is not ostracized, because it is possible to say that they forgot to 
notify him. 


Rava said: With regard to one who had a document of ostracism 
written about him" due to the fact that he did not come to court, 
we do not tear up the document for him until he actually comes 
to court, and it is not enough for him to simply commit to appear- 
ing. Similarly, if the document of ostracism was written due to the 
fact that he did not obey the ruling of the court, we do not tear 
it up for him until he actually obeys the ruling. The Gemara 
comments: This second statement is not so. Rather, once he has 
acquiesced and said: I will obey," we immediately tear up the 
document for him. 


Rav Hisda said: The court sets a date for an individual to appear in 
court on the upcoming Monday." And if he does not appear, they 
set a date for that Thursday, and if he does not appear, they set a 
date for the following Monday, so that he has a second date and 
then a third date after the first date. And if he does not appear in 
court by the third date, then on the next day we write a document 
of ostracism. 


Once he has acquiesced and said: | will obey - 12X87 {3 
teary: The reason for the distinction between the cases is that 
one who does not appear in court is consciously rejecting its 
authority, and he must therefore actually make an appearance 


NOTES 


contrast, one who does not comply with the court's ruling is 
not necessarily flouting its authority. It is possible that he simply 
lacked the money with which to pay what the court decided he 
was liable to pay (see Rashi and Ra’avad). 


in order for the court to rescind the document of ostracism. By 


NOTES 


Word of mouth from a woman — KAWY KIN: Some 
commentaries explain that this refers to the defendant's wife, 
and the court notifies her in the absence of her husband 
(Ramah; Rabbeinu Barukh). Others write that it is referring 
to any woman who will be traveling toward the debtor's 
location (Meiri). 


HALAKHA 


But if the defendant is in the city, etc. -^9 mwy bax: The 
court does not schedule a trial for an individual who is in the 
city until the court agent contacts and notifies him of the 
court's summons. If he was outside the city but was sched- 
uled to return that day, the agent may request that one of 
his neighbors notify him (Tur), and if the defendant does 
not make an appearance, the court ostracizes him in the 
evening or on the very next day (Sma). This is the halakha 
only if he does not pass by the courthouse on his way home. 
If he does, he will not be ostracized right away, as the court 
suspects that he may not have been informed of the sum- 
mons since his neighbors may have presumed that the 
court would have notified him beforehand. Similarly, if the 
defendant is not scheduled to return on that day, the court 
does not rely on his neighbors to convey the summons to 
him because of the concern that they will forget to do so 
by the time the defendant arrives home (Rambam Sefer 
Shofetim, Hilkhot Sanhedrin 25:10; Shulhan Arukh, Hoshen 
Mishpat 11:3, and in the comment of Rema). 


One who had a document of ostracism written about him, 
etc. — 13) KIND by ant: The court does not rescind a 
document of ostracism issued against one who ignores 
a court summons until he actually appears in court. It is 
not sufficient for him to verbally express his intention to 
appear (Kesef Mishne, citing Rashi). If the court ostracized 
him because he refused to adhere to its ruling, it rescinds the 
ostracism as soon as he verbally accepts the court's verdict 
(Rambam Sefer Shofetim, Hilkhot Sanhedrin 25:8; Shulhan 
Arukh, Hoshen Mishpat 11:4). 


The court sets a date for an individual to appear in 
court on the upcoming Monday, etc. — 121938 pat DYaIp: 
The court will immediately issue a document of ostracism 
against one who is currently in the city but does not make 
an appearance on his scheduled court date. If the defendant 
was known to make frequent trips to the surrounding area, 
the court will reschedule his trial for the following Monday. 
If he still fails to appear, it will reschedule again for the fol- 
lowing Thursday, and then, if necessary, for the Monday 
after that (see Sma). If he does not arrive on that Monday, 
the court will issue a document of ostracism the very next 
day (Rambam Sefer Shofetim, Hilkhot Sanhedrin 25:8; Shulhan 
Arukh, Hoshen Mishpat 11:1). 
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HALAKHA 


But in the case of a woman, etc. — 13) KOIN bax: 
A woman who was summoned to court and failed to 
make an appearance is ostracized on the following day 
(Tur, Hoshen Mishpat 11; see Beit Yosef and Perisha). 


The court does not set a date for legal proceedings 
during the days of Nisan, etc. — 131," "apa xd: The 
court does not schedule legal proceedings for the 
months of Nisan and Tishrei. Additionally, the Sages 
rendered it prohibited to schedule legal proceedings 
for the eve of Shabbat or a Festival (Sma). During the 
months of Nisan and Tishrei, the court may summon 
an individual to appear after these months, but it does 
not set a court date on the eve of Shabbat even for a 
later day, as it is possible that the litigant will forget 
about the hearing due to his preoccupation with 
Shabbat preparations. Some communities had the 
custom to occasionally conduct legal proceedings 
related to monetary matters, when necessary, on the 
eve of Shabbat or a Festival (Rema, citing Smak). Some 
maintain that legal proceedings are not conducted 
during Nisan or Tishrei even for villagers who do not 
usually come to the city where there is a court, but 
who do come for prayer services during these months, 
despite the fact that they are not commonly found 
in the place of the court. Nevertheless, if there is a 
concern that they will not appear at any other time, 
legal proceedings may be conducted. Furthermore, in 
some communities legal proceedings that had begun 
before Nisan or Tishrei would continue during those 
months (Rambam Sefer Shofetim, Hilkhot Sanhedrin 
25:9; Shulhan Arukh, Hoshen Mishpat 5:2, and in the 
comment of Rema). 


NOTES 


Not during the days of Nisan, nor during the days 
of Tishrei — wn rata why yo» "ava KO: Some com- 
mentaries explain that the court does not schedule 
hearings for these days because Nisan and Tishrei 
are the periods of harvesting crops (Rashi; Ramah). 
Some contend that since nowadays most of the har- 
vest occurs in the month of Sivan, no court dates are 
scheduled for that month as well (Shita Mekubbetzet). 
Others write that the reason that no court hearings are 
scheduled for Nisan and Tishrei is due to the Festivals 
hat occur during those months (Geonim). The court 
does not wish to interfere with the many preparations 
hat must be attended to before the Festival or with 
he celebration of the Festivals themselves (Meiri; see 
Rabbeinu Barukh). 


For participants in the kalla, during the months of 
the kalla - mbps mbp nad: The rationale for this is that 
he trials would detract from the Torah study of the 
participants. Furthermore, since these individuals have 
arrived for the purpose of fulfilling a mitzva, it would 
be inappropriate to take advantage of their presence 
in order to summon them to court. If the court were to 
do so, it would likely discourage their participation in 
uture mitzva-related gatherings (see Meiri). 
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The Gemara relates that Rav Asi happened to come to the house 
of Rav Kahana. He saw that there was a certain woman whom 
Rav Kahana had summoned to appear in court in the evening, but 
she did not appear, and in the morning Rav Kahana wrote a docu- 
ment of ostracism concerning her. Rav Asi said to him: Does the 
Master not hold in accordance with that which Rav Hisda says, 
that the court sets a date for the coming Monday, and then Thursday, 
and then the following Monday before it issues a document of 
ostracism? 


Rav Kahana said to him: That matter applies only with regard to a 
man, as he is a victim of circumstance and is not always in the city 
due to his vocational activities. But in the case of a woman," since 
she is always in the city, when she does not come to court the first 
time she is immediately considered rebellious, and the court may 
issue a document of ostracism right away. 


Continuing the discussion of court dates, Rav Yehuda says: The court 
does not set a date for legal proceedings during the days of Nisan," 
nor during the days of Tishrei," and also not on the eve of a Festival 
nor the eve of Shabbat because these are busy times. But during 
Nisan we may set a court date to take place after Nisan, and likewise, 
during Tishrei we may set a court date to take place after Tishrei. By 
contrast, on the eve of Shabbat we do not set a court date to take 
place after the eve of Shabbat. What is the reason for this? It is 
because one is preoccupied with his work in preparation for Shabbat 
and it is possible that he will forget about the court summons. 


Rav Nahman says: We do not set a court date for participants in 
the kalla,” the gatherings for Torah study during Elul and Adar, dur- 
ing the months of the kalla," nor for participants in the public dis- 
courses prior to the Festival during the period leading up to the 
Festival. The Gemara relates: When people would come before 
Rav Nahman during the kalla period in order to make legal claims 
against others, he would say to them: Did I gather you here for your 
own needs? No, I gathered you to participate in Torah study. The 
Gemara adds: But now that there are scoundrels, who do not come 
to study Torah but rather to avoid trial, we are concerned that they 
will continue to evade prosecution, and therefore we summon them 
to court even during these time periods. 


§ The mishna teaches, with regard to one who left a stolen item to his 
children, if the item was something that may serve as a legal guaran- 
tee of a loan, the heirs are obligated to pay the owner. The Gemara 
states that Rabbi Yehuda HaNasi would teach this mishna to Rabbi 
Shimon, his son, and explain that it does not refer only to something 
that can actually serve as a guarantee for a loan, i.e., land. Rather, it 
refers even to a cow that he plows with, or a donkey that he drives 
by directing it from behind, which the heirs are obligated to return 
because of the honor of their father, so that people will not continu- 
ally point out that the inheritance was stolen and thereby disgrace 
their deceased parent. 


Rav Kahana raises a dilemma before Rav: Ifthe robber left his heirs 
a stolen item that is used in relative privacy, such as a bed that he lies 
on ora table upon which he eats, rather than something as conspicu- 
ous as a large animal, what is the halakha? Are the heirs obligated to 
return it to its owner? Rav said to him: “Give to a wise man, and he 
will be yet wiser” (Proverbs 9:9), meaning that from the fact that the 
heirs must return a cow and a donkey, one can infer that they must 
also return a bed and a table. 


BACKGROUND 


Kalla - mp: During the months of Elul and Adar it was the custom 
to hold a convention for Torah study in the Babylonian academies 
of Sura and Pumbedita. These conventions were attended by 
scholars and laymen from all over Babylonia, who would study a 
particular tractate of the Talmud at each convention. The greater 
the attendance at the convention, the greater the renown of 
the academy. Consequently, Abaye says (Berakhot 6b): The most 


BAVA KAMMA ` PEREK X` 113A ` Xp 71” pD 


important part of the kalla is the crowd. It is unclear how the 
word kalla refers to such a convention. Some have suggested that 
it is connected with the Aramaic kelila, or garland, the assembly 
of teachers being thought of as a garland adorning the acad- 
emy. Alternatively, it was called the kalla because the word kalla 
means bride, and the Torah is thought of as the bride of the Jewish 
people. 
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MI S HN A One may not exchange" larger coins for 


smaller ones from the trunk of customs 

collectors nor from the purse of tax collectors," and one may 

not take charity from them," as they are assumed to have 

obtained their funds illegally. But one may take money from the 

collector’s house or from money he has with him in the market 
that he did not take from his collection trunk or purse. 

It was taught in a baraita with regard 


GE MA to the prohibition against exchanging 


money from the trunk of a customs collector: But one may 
give the customs collector a dinar" as payment for a debt that 
amounts to less than a dinar, and when the collector gives him 
change, he may accept it. 


It was taught in the mishna that one may not exchange money 
from the trunks of customs collectors, which are assumed to 
include stolen funds. The Gemara questions this ruling: But 
doesn’t Shmuel say that the law of the kingdom is the law,’ i.e., 
halakha requires Jews to obey the laws of the state in which they 
live. Accordingly, the customs are collected legally and it should 
be permitted to make use of the funds. 


The Gemara answers: Rabbi Hanina bar Kahana said that 
Shmuel says: The mishna is discussing a customs collector who 
does not have a limitation" placed by the governor on the 
amount he may collect, and he collects as he pleases. Alternatively, 
the Sages of the school of Rabbi Yannai said: The mishna is 
discussing a customs collector who stands on his own, i.e., he 
was not appointed by the government but, on his own, he forces 
people to give him money. 


The Gemara notes: There are those who teach the statements of 
Rabbi Hanina bar Kahana and the Sages of the school of Rabbi 
Yannai with regard to this following mishna (Kilayim 9:2) and 
its attendant discussion. The customs collectors would not levy 
a duty for the garments one was wearing. In light of this, the 
mishna teaches: A person may not wear a garment made of 
diverse kinds," i.e., a combination of wool and linen, even if he 
wears it on top of ten garments, in order to avoid paying cus- 
toms. It was noted that this mishna is not in accordance with 
the opinion of Rabbi Akiva, as it is taught in a baraita: It is 
prohibited to avoid paying customs by wearing a garment of 
diverse kinds. Rabbi Shimon says in the name of Rabbi Akiva: 
It is permitted to avoid paying customs in this manner. 


The Gemara comments: Granted, with regard to the prohibition 
of diverse kinds, they disagree about this: One Sage, i.e., Rabbi 
Akiva, holds that an unintentional act is permitted. In this case, 
the prohibition is to benefit from wearing the garment, and that 
is not his intent, as his intention is merely to avoid paying the 
customs duties. Therefore, it is permitted. And one Sage, i.e., the 
first tanna in the baraita, holds that an unintentional act is pro- 
hibited. But is it ever permitted to avoid customs? Doesn’t 
Shmuel say: The law of the kingdom is the law? 


From the purse of tax collectors — pya bw Da: Most com- 
mentaries understand that this refers to the king’ tax collectors. 
A king has the legal right to collect taxes and funds, and taxes 
collected legally are not considered stolen. The reference here 
is to a tax that the king whimsically levies in an unlawful fashion 
(Rashba). Others explain that the collectors mentioned here 
are collectors of charity, and the reason that it is prohibited to 
exchange coins with the donations they have collected is so 
that people do not suspect that the collectors use the funds for 
their own purposes (Rambam's Commentary on the Mishna). 


NOTES 


And one may not take charity from them - om2 povia PX 
pts: The reason for this is that since the money has been 
stolen, it may not be used for any purpose. Furthermore, since 
the community has an obligation to provide funds for the local 
charity, if it makes use of funds that were obtained illegally, it 
is tantamount to paying its own obligation from money that is 
not legally in its possession. The Meiri explains that accepting 
charity from corrupt individuals encourages them to continue 
to act in a corrupt fashion, as they feel that their actions are 
legitimized by their supposed philanthropy (Meiri). 


HALAKHA 

One may not exchange, etc. — ^3) puya px: It is prohibited 
to gain any benefit from funds that were collected by indi- 
viduals who are presumed to be robbers, such as customs 
collectors. Nevertheless, it is permitted to exchange one's 
own coins for the custom collector's coins as long as they do 
not come from the trunk in which he collects the customs 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 5:9; Shulhan 
Arukh, Hoshen Mishpat 369:4 and Sma there). 


But one may give the customs collector a dinar, etc. bax 
DWF b ja: It is both permitted and encouraged to protect 
one’s money from a thief, and therefore if one pays a cus- 
toms collector more than necessary, it is permitted to accept 
change even from the customs collector's trunk (Shulhan 
Arukh, Hoshen Mishpat 369:4). 


A customs collector who does not have a limitation — 
max? b Pxw Daina: A self-appointed customs collector is 
considered a robber. The same is true of a collector who does 
not have a limitation placed on the amount he may collect, 
even if he is acting with the king's explicit consent (Rambam’s 
Commentary on the Mishna). A collector appointed by the 
king, who acts within the confines that have been assigned 
to him, is not regarded as a robber due to the halakhic prin- 
ciple that the law of the kingdom is the law (Rambam Sefer 
Nezikin, Hilkhot Gezeila VaAveda 5:11; Shulhan Arukh, Hoshen 
Mishpat 369:7). 


A person may not wear a garment made of diverse kinds - 
ods DIK wabr x: Many authorities rule that it is prohibited 
to wear ‘clothing made of wool and linen sewn together, 
even in a perfunctory or irregular fashion. This is the halakha 
even if one does so only to evade a tax that it is permitted 
for him to evade, such as one imposed by a self-appointed 
customs collector (Jaz). One who violates this prohibition 
is liable to receive lashes. There are some authorities who 
permit wearing such garments in this circumstance because 
one is not wearing the garment for the normal reasons that 
people wear an article of clothing (Rambam Sefer Zera'im 
Hilkhot Kilayim 1018; Shulhan Arukh, Yoreh Dea 301:5, and in 
the comment of Rema). 


BACKGROUND 

The law of the kingdom is the law - x37 xman NIT: The 
early authorities offer several explanations forthe basis ofthis 
halakha stated by Shmuel, which is accepted by all of the 
Sages. Some suggest that citizens of a land inherently accept 
the law of its ruler by virtue of the fact that they choose to live 
there (Rashbam). Others maintain that as the land belongs to 
the king, he has the right to impose his law on its residents 
(Rashba; Rosh; Ran). Another possibility is that this halakha 
is derived from the rights of a king listed in | Samuel (8:11-17). 
Just as these halakhot apply to Jews living under the reign of 
a Jewish king, they also apply to Jews living under the rule of 
a gentile king or another form of government. 
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One may vow before murderers, etc. - 3) pad pita: 
The case is that one does not want his produce to be 
confiscated by the Jewish murderer, plunderer, or cus- 
toms collector, who is careful not to partake of teruma 
because he is not a priest. He may therefore claim that 
the produce is teruma. Similarly, he may claim that a 
certain item belongs to the king's house and is therefore 
exempt from customs, or that the king will prosecute 
anyone who confiscates it. One may reinforce his claim 
by any oath that he wishes, e.g., by saying: If my claim is 
not correct, | hereby take an oath prohibiting myself from 
eating anything forever. The Gemara in tractate Nedarim 
(28a) explains that although one is generally bound by 
an oath he expresses verbally, regardless of his intentions, 
in a case such as this, if he mentally limits the oath, e.g., 
he stipulates that the oath applies for only one hour, the 
limitation takes effect. Josafot add that if he whispers his 
stipulation, it certainly takes effect. 


One approaches the case circuitously — voy pxo 
pppya: It is prohibited to deceive a gentile, and even 
Rabbi Yishmael agrees that one may not steal from a 
gentile. Yet, the Gemara concludes that according to 
Rabbi Akiva, in this case the judge is not awarding money 
to the Jew, but rather using legal subtleties to prevent the 
Jew from paying the gentile. This is a form of abrogating 
a gentile’s loan, which is not considered to be theft. The 
same answer can be used to explain the opinion of Rabbi 
Yishmael, who maintains that one may do this in all situ- 
ations, since people will assume that the judge used his 
judicial knowledge to exempt the Jew and there will not 
be a desecration of God's name. 


HALAKHA 

One may vow before murderers, etc. - 151 pad pita: 
It is permitted to lie (Shakh) and to make vows before 
murderers, plunderers, and tax collectors who have not 
been appointed by the king or who are not acting with 
legal authority, in order to avoid having one’s property 
confiscated. Although any vow pronounced in such a 
situation is not binding, it is nevertheless preferable to 
add, in one's mind, a stipulation to the vow that will 
neutralize it. For example, one may avoid a financial or 
physical threat by verbally declaring: All food is hereby 
forbidden to me if | am not of the king's household, while 
mentally stipulating that the food is forbidden to him 
only for the rest of that specific day (Rambam Sefer Hafla‘a, 
Hilkhot Shevuot 3:1; Shulhan Arukh, Yoreh De‘a 232:14). 


In the case of a Jew and a gentile who approach the 
court for judgment, etc. - ^3) rh wav riy boo: The 
court will apply either gentile or Jewish law in order to 
vindicate a fellow Jew who is involved in a legal dispute 
with a gentile. It will not employ deception in order to 
vindicate him, due to the concern for desecration of 
he name of God, in accordance with the opinion of 
Rabbi Akiva (Rambam Sefer Shofetim, Hilkhot Melakhim 
UMilhemoteihem 10:12 and Radbaz there). 


Robbery from a gentile - ria Di: It is prohibited to steal 
rom anyone, regardless of religion or age. One who does 
so is obligated to return the stolen item. There is dis- 
pute among the commentaries whether the prohibition 
against stealing from a gentile is by Torah law or by rab- 
binic law (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
1:2 and Hilkhot Geneiva 1:1; Shulhan Arukh, Hoshen Mishpat 
348:2 and Shakh there; 359:1). 
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In answer to this question, Rabbi Hanina bar Kahana said that 
Shmuel says: The dispute in the baraita is with regard to a customs 
collector who does not have a limitation placed on the amount he 
may collect. Alternatively, Sages of the school of Rabbi Yannai said: 
The dispute is with regard to a customs collector who stands on 
his own, i.e., who is self-appointed. 


The Gemara notes: And there are those who teach the statements 
of Rabbi Hanina bar Kahana and the Sages of the school of Rabbi 
Yannai with regard to this mishna (Nedarim 27b): One may vow 
before murderers," plunderers,’ and customs collectors in order 
to reinforce the claim that a certain item that is being comman- 
deered is teruma, or that it belongs to the king’s house,’ and 
thereby avoid its seizure, despite the fact that it is not teruma or 
that it does not belong to the king’s house. It was asked: Can it 
be that it is permitted to pronounce such a vow before customs 
collectors? But doesn’t Shmuel say: The law of the kingdom is 
the law? It should therefore be prohibited to state such a vow before 
the customs collectors. 


Rabbi Hanina bar Kahana said that Shmuel says: The mishna in 
Nedarim issues its ruling with regard to a customs collector who 
does not have a limitation placed on the amount he may collect. 
Alternatively, the Sages of the school of Rabbi Yannai say: The 
mishna issues its ruling with regard to a customs collector who 
stands on his own. 


Rav Ashi said: The mishna issues its ruling with regard to a gentile 
customs collector, whom one may deceive, as it is taught in a 
baraita: In the case of a Jew and a gentile who approach the court 
for judgment" in a legal dispute, if you can vindicate the Jew 
under Jewish law, vindicate him, and say to the gentile: This is our 
law. If he can be vindicated under gentile law, vindicate him, and 
say to the gentile: This is your law. And if it is not possible to vin- 
dicate him under either system of law, one approaches the case 
circuitously," seeking a justification to vindicate the Jew. This is the 
statement of Rabbi Yishmael. Rabbi Akiva disagrees and says: 
One does not approach the case circuitously in order to vindicate 
the Jew due to the sanctification of God’s name, as God’s name 
will be desecrated if the Jewish judge employs dishonest means. 


The Gemara infers from this baraita: And even according to Rabbi 
Akiva, the reason that the court does not employ trickery in order 
to vindicate the Jew is only because there is the consideration 
of the sanctification of God’s name. Consequently, if there is 
no consideration of the sanctification of God’s name, the court 
does approach the case circuitously. Apparently, it is permitted to 
deceive a gentile. 


The Gemara challenges this assertion: But is robbery from a 
gentile" permitted? Isn’t it taught in a baraita: Rabbi Shimon 
said that Rabbi Akiva taught this matter when he came from 
Zephirin:® From where is it derived that it is prohibited to rob a 
gentile? It is from the fact that the verse states with regard to a Jew 
who has been sold as a slave to a gentile: “After he is sold he may 
be redeemed” (Leviticus 25:48), 


Plunderers [haramin] — pay: The commentaries explain that 
the word haramin refers to bandits. Some write that haramin 
were agents appointed by the governmental authorities to 
ensure that certain goods did not pass through a particular bor- 
der due to military, political, or other concerns. It is possible that 


BACKGROUND 
Belongs to the king's house — bn maby: Anything belonging 
to the king's house was exempt from customs and taxes. Even 
bandits or murderers would refrain from seizing royal property 
in order to avoid direct confrontations with governmental 
authorities. 


the murderers referred to in this context were also employed by 


the government as a means of enforcing its edicts, and they were 
ordered to kill anyone who attempted to smuggle a forbidden 
item through the border. In any case, these individuals were 
instructed to allow anything that was teruma to pass through. 


Zephirin — ppt: The exact location of this site is unknown, 
though in Greek it refers to the west. There is an area on the 
island of Cyprus that is called Zephirin, and it is possible that this 
is the place referred to by the Gemara. 
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indicating that one should not take a Hebrew slave by force and 
thereby allow him to leave the gentile’s jurisdiction. Rather, the Jew 
must be freed by legal means. One might have thought that it is 
permitted to deceive him in order to free the Jew. Therefore, the 
verse states: “And he shall reckon with him that bought him” 
(Leviticus 25:50), in order to teach that one must be precise in the 
financial dealings with the purchaser of a Hebrew slave," and one 
must pay him the appropriate sum without employing any form 
of deception. This indicates that it is prohibited to steal from a 
gentile. 


The Gemara answers that Rav Yosef said: It is not difficult, as this 
ruling that permits the court to deceive a gentile is issued with 
regard to a regular gentile, whereas that verse, which teaches that 
it is prohibited to deceive a gentile, is stated with regard to a gentile 
who resides in Eretz Yisrael and observes the seven Noahide 
mitzvot [ger toshav]." 


Abaye said to Rav Yosef: Howis it possible to differentiate between 
a gentile and a ger toshav? Aren’t both of them written next to each 
other, indicating that the same halakha pertains to both? As it is 
taught in a baraita: One who violates the prohibitions of the Sab- 
batical Year will be punished by having to resort to selling himself 
as a slave. And he will sell himself not to you, but to a stranger, as 
it is stated: “And sell himself unto the stranger” (Leviticus 25:47), 
and not to a stranger who is a convert, but to a ger toshav, as it is 
stated: “And sell himself unto the stranger who is a settler [ ger 
toshav] with you” (Leviticus 25:47). 


‘The verse continues and states: “Or to the offshoot of a stranger’s 

family.” When it says “a stranger’s family,” this is referring to the 

gentile family members of a ger toshav, who are idolaters. When it 

says “or to the offshoot,” this is referring to a Jew who is sold to 

idol worship, i.e., to work in a temple dedicated to idolatry. Since 

it is subsequently stated: “He shall reckon with him that bought him” 
(Leviticus 25:50), it is apparent that this reckoning applies equally 
to each of the above, including the gentile. This contradicts Rav 
Yosef’s answer. 


Rather, Rava said: It is not difficult because here, in the case 
of the slave, the halakha is stated with regard to an actual act of 
robbery committed against a gentile, but there, in the case of the 
baraita, where it would be permitted to employ deception if not 
for the desecration of God’s name, the halakha is stated with regard 
to abrogating his loan." Abrogating a loan owed to a gentile is 
permitted because it does not entail actually taking money. 


Abaye said to Rava: The release ofa Hebrew slave from his gentile 
master is akin to the abrogation of his loan. The purchase price 
paid by the master is considered as a loan that the slave pays back 
over the years of his servitude until he goes free at the Jubilee. Con- 
sequently, deceptively bringing about his early release is akin to 
abrogating a loan, yet Rabbi Akiva derives from the verse that it is 
prohibited to do so. The Gemara answers that Rava conforms to 
his standard line of reasoning, as Rava says: The body ofa Hebrew 
slave is owned" by his master, and retaking him from the gentile by 
deceptive means would therefore constitute actual robbery. 


Ger toshav - awin 73: A gentile who seeks to reside permanently 
in Eretz Yisrael is required to accept certain mitzvot. There are 
several opinions with regard to the extent of the commitment 
required. Some authorities require only acceptance of the prohi- 
bition against idol worship. Others require him to observe all the 


NOTES 


Torah prohibitions apart from those prohibiting consumption of 
certain foods. Most opinions require him to observe the seven 
Noahide mitzvot. In any case, Rav Yosef attempts to make a 
distinction between a regular gentile and a ger toshav in order 
to resolve the difficulty presented by the Gemara. 


HALAKHA 


One must be precise in the financial dealings with 
the purchaser of a Hebrew slave — mip oY PIP: One 
who engages in business dealings with either a Jew or a 
gentile may not employ any form of deciept or trickery 
(Rambam Sefer Nezikin, Hilkhot Geneiva 7:8; Shulhan Arukh, 
Hoshen Mishpat 348:2). 


With regard to abrogating his loan - imenba nypoma: 
It is permitted to abrogate a gentile’s loan if there is no 
concern whatsoever that the name of God will be des- 
ecrated. For example, if a Jew owes a deceased gentile a 
sum of money that his heirs are unaware of, it is permitted 
to refrain from informing them of the debt and thereby 
avoid payment (Shulhan Arukh, Hoshen Mishpat 283:1, and 
in the comment of Rema). 


Body...is owned — 137 1513: A Hebrew slave's physical 
body is owned by his master (see Rambam's Commentary 
on the Mishna, Ma‘aser Sheni 4:4). Therefore, even if the 
master forgoes the debt he is owed by the slave, the slave 
is not released until he is given a deed of emancipation 
(Rambam Sefer Kinyan, Hilkhot Avadim 2:11; Shulhan Arukh, 
Yoreh De'a 267:2 and Shakh there). 
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NOTES 


When they are delivered into your hand - jaw paa 
‘Ja wyn: When they are delivered into your hand 
means after the opposing nations are conquered. The 
looting and seizure of their property does not constitute 
robbery because this is the standard convention in warfare 
(Ra‘avad). 


And Shmuel included one additional dinar - yoax 
xn an mb: Most commentaries understand that Shmuel 
supplied an additional dinar, meaning that he paid a total 
of five dinars. This was done so that the gentile would 
surmise that it was Shmuel who had erred by mistakenly 
paying extra. As a result, the seller would overlook the 
details as he tried to hasten the transaction in an effort to 
obtain the extra dinar before Shmuel noticed his mistake 
Rabbeinu Hananel; Rif, Rabbeinu Barukh). By contrast, 
Rashi writes that Shmuel actually deducted a dinar from 
he payment and paid only three dinars instead of four, 
which was also considered, according to halakha, a gen- 
ile's business error. 


Take note that | am relying upon you - xP shyt um 
x22239: Some understand that the gentile made this 
remark to Rav Kahana. Most commentaries explain that 
it was Rav Kahana who said this to the gentile so that he 
would not suspect the former of attempting to deceive 
him, similar to what Shmuel accomplished by paying an 
additional dinar. The Rambam holds that a Jew may take 
advantage of an error made by a gentile only if he made 
it clear that he was relying upon the gentile to ensure 
that the transaction has been carried out properly, and 
the gentile ratified the transaction. The Meiri writes that if 
the gentile said that he is relying upon the Jew to ensure 
that the transaction has been carried out properly, it is 
prohibited for the Jew to mislead him. 


LANGUAGE 


Bowl [lakna] - xp): From the Greek Aexavn, lekané, 
which means a bowl or a basin. 


Exchange [mar] - ‘va: This word is apparently derived 
from the Hebrew root word mor, which is also the ety- 
mological root of the words exchange, hamara, and sub- 
stitution, temura. The word mar here is used in the sense 
of exchange. 
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Permitted to retain his lost item — nyana inPax: There is no 
obligation to return an item lost by a gentile, even if one has 
already come into possession of it (Sma, based on Tur), as the 
Torah commanded one to return a lost item only when it was 
lost by a Jew. It is prohibited to return an item to a gentile who 
is sinful, as one thereby gives encouragement to the wicked. If 


returning the item will result in the sanctification of God's name, 


then it is certainly praiseworthy to do so. Furthermore, if failing 


to return the item will result in a desecration of God’s name, 


then one is obligated to return it even if it did not yet enter his 
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The Gemara cites another statement related to stealing from a 
gentile. Rav Beivai bar Giddel says that Rabbi Shimon Hasida 
says: It is prohibited to rob a gentile, but it is permitted to retain 
his lost item," i.e., one is not required to return it to him. The 
Gemara examines the basis for each of these rulings: It is prohib- 
ited to rob a gentile, as Rav Huna says: From where is it derived 
that it is prohibited to rob a gentile? It is derived from a verse, as 
it is stated: “And you shall consume all the peoples that the Lord 
your God shall deliver unto you” (Deuteronomy 7:16), indicating 
that it is permitted to consume the other nations’ property only 
when they are delivered into your hand," i.e., in times of war, 
but not when they are not delivered into your hand. 


It is permitted to retain his lost item, as Rav Hama bar Gurya says 
that Rav says: From where is it derived that it is permitted to 
retain the lost item of a gentile? It is derived from a verse, as it is 
stated with regard to the mitzva of returning a lost item: “With 
every lost thing of your brother’s” (Deuteronomy 22:3), indicat- 
ing that it is only to your brother that you return a lost item, but 
you do not return a lost item to a gentile. 


The Gemara questions this derivation: But say that this applies 
only where the item has not yet come into the Jew’s hand, as he 
is not obligated to pursue it in an effort to find the lost item and 
return it. But in a case where the item had already come into his 
hand, say that he must return it to the gentile. The Gemara answers 
that Ravina said: It is understood from the verse itself, as it states: 
“And so shall you do with every lost thing of your brother's, which 
he has lost, and you have found” (Deuteronomy 22:3), which 
indicates that the verse refers even to an item that has already 
come into one’s hand. It is taught in a baraita that Rabbi Pinehas 
ben Ya’ir says: In a case where there is a concern that retention of 
an article lost by a gentile will result in the desecration of God's 
name, it is prohibited even to retain a gentile’s lost item. 


The Gemara adds: Shmuel says that it is permitted to financially 
benefit from a business error of a gentile," ie., it need not 
be returned. The Gemara notes that this is like that incident 
where Shmuel purchased a golden bowl [lakna]' from a gentile 
in exchange [ bemar]' for the price of an iron bowl, which was four 
dinars, and Shmuel included one additional dinar’ in the payment 
so that the gentile would not realize his mistake. 


The Gemara relates another incident: Rav Kahana purchased one 
hundred and twenty barrels from a gentile for the price of one 
hundred barrels, and he included one additional dinar in the 
payment. Rav Kahana said to him: Take note that I am relying 
upon you" to check that the transaction has been carried out 
properly. The Gemara records a third episode: Ravina and a 
gentile purchased a palm tree together in order to chop it up 
and split the wood between them. Ravina said to his attendant: 
Hurry and precede the gentile so that you can bring my share of 
the wood from the trunk of the tree, which is thicker than the 
upper part of the tree, as the gentile knows only the number of 
logs that he is due to receive and will not realize that you are taking 
thicker pieces. 


HALAKHA 


possession (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 11:3; 


Shulhan Arukh, Hoshen Mishpat 266:1). 


that | am relying upon you, before he may take advantage of the 
mistake, as Rav Kahana did. If he did not do so there is a concern 
that his actions will result in the desecration of God’s name, and 


It is permitted to financially benefit from a business error of 
a gentile - man inyu: The monetary gain resulting from a 


business error made by a gentile has the status of a lost item, 


and it is therefore permitted to keep the money, provided that 


the mistake was made entirely by the gentile. It is prohibited, 


however, to deceive or mislead him in any way. If a gentile 
miscalculated a certain sum, the Jew must say to him: Take note 


it is therefore prohibited for him to benefit from the gentile’s 
mistake. Nevertheless, the Tur contends that if the gentile is 
completely unaware of his error, and there is absolutely no 
concern that the name of God will be desecrated, it is permitted 
for a Jew to deceive him (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 11:4,5; Shulhan Arukh, Hoshen Mishpat 348:2, and in the 
comment of Rema). 
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The Gemara relates a final anecdote: Rav Ashi was traveling on the 
road and he saw a branch ofa grapevine" in an orchard, and there 
were clusters of grapes hanging on it. He said to his attendant: 
Go see to whom these clusters belong. If they are owned by a 
gentile, bring some to me, but if they are owned by a Jew, do not 
bring me any. A certain gentile who was sitting in the orchard 
overheard Rav Ashi’s instructions. The gentile said to him: Is it 
permitted to steal the property of a gentile? Rav Ashi said to him: 
A gentile takes money for his grapes, and I intended to pay for 
them, but a Jew does not take money for his grapes and I did not 
want to take them without paying for them. 


§ The Gemara relates to the matter of civil law itself. Shmuel says: 
The law of the kingdom is the law," and the halakhic principle is 
that Jews must obey the laws of the state in which they reside. Rava 
said: Know that this principle is true from the fact that the munici- 
pal authorities cut down palm trees" without the consent of their 
owners and construct bridges from them, and yet we cross over 
them. Evidently, the wood is not considered stolen property, which 
one is prohibited from using, because the law of the kingdom is the 
law. 


Abaye said to Rava: Perhaps the reason the bridges may be used 
is because their owners despaired of retrieving them and not 
because the law of the kingdom is the law. Rava said to Abaye: If 
not for the fact that the law of the kingdom is the law, how would 
the despair of the owners of the trees allow us to use the bridges? 
The fact that the owners have despaired of retrieving their wood 
does not effect a transfer of property, and it therefore still belongs 
to them. 


The Gemara questions Rava’s understanding: But the municipal 
authorities do not act as the king said. The king said: Go and cut 
down a bit of wood from all the valleys in the area so that each 
individual loses only a small amount of wood. They, however, dis- 
obey the king and go and cut down all the wood needed for the 
bridge from one valley. Therefore, even if the law of the kingdom 
is the law, this cannot be the reason that the halakha permits Jews 
to cross over such bridges, as the authorities are not enforcing the 
law of the kingdom, but rather their own unlawful inclinations. 


The Gemara answers: An agent of a king is like the king himself, 
and he is not expected to trouble himself to collect wood propor- 
tionally from each valley. They, the owners of the land where the 
wood is cut, cause themselves a loss, as they should collect com- 
pensation from all the other residents of the valleys and take 
money from them for this purpose. Since the land owners whose 
wood was used have permission to collect compensation from all 
the residents in the area, the authorities are acting within their 
rights by confiscating wood from a single location. 


HALAKHA 


The law of the kingdom is the law — x xmodnt x»: Every 
law that a Jewish or gentile king establishes that applies equally 
to the entire populace is a valid law, and money that his agents 

collect is not considered theft. This applies only to a ruler who 

is accepted by the residents of his domain as their sovereign. 
If this is not the case, one who expropriates property from 

another in accordance with such a king's dictum is, in fact, com- 
mitting robbery (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 

11:11,14,18; Shulhan Arukh, Hoshen Mishpat 369:2). 


Cut down palm trees, etc. - 151 opr yp: If a king com- 
manded that trees be cut from private property in order to 
build a bridge, the wood is not considered stolen property, and 
it is permitted to make use of it. This is the halakha even if the 
king's agents did not adhere to all the details of the king's orders 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 5:17; Shulhan 
Arukh, Hoshen Mishpat 369:2). 


NOTES 
He saw a branch of a grapevine, etc. — KID% KYIV KIN 
ax: The Meiri explains that the branch was protruding 
beyond the fence surrounding the vineyard, and such fruits 
are not usually collected by their owner. This is explicit in the 
Gemara according to many manuscripts. 
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NOTES 


Property that belongs to a town dweller may be taken as 
security for the tax owed by another town dweller - 73 
bay’ KMA Tax KMA: Some explain that this is similar to 
the ruling with regard to a grain tax, and if one supplied 
another's tax payment to the king's agent, he can later 
claim reimbursement from the other (Rabbeinu Hananel). 
Rabbeinu Barukh understands this to mean that the towns- 
people are responsible to pay for the tax as a whole, and one 
must therefore provide payment for anyone who did not pay 
himself. Some write that even if the tax collector is a Jew, he 
may collect the king's due from whomever he finds in the 
city, and it is the responsibility of the residents to later sort 
out the details on their own (Ra‘avad; Meiri). 
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Similarly, Rava says: When the king’s agents come to collect the 
king’s share of the grain from a field owned by several partners, the 
one who is found in the granary" must pay the king’s share for the 
entire property, as the agents are not expected to locate and exact 
payment from each individual proprietor separately. The partner 
who paid may later claim reimbursement from the other owners for 
covering their share of the tax. And this statement applies only to 
partners who share ownership of the field. But a sharecropper 
collects his portion from the crop but does not own a share of the 
land. Consequently, the tax may not be collected from his produce, 
and doing so would constitute robbery. 


And Rava also says: Property that belongs to a town dweller may 
be taken as security for the tax owed by another town dweller.“ 
And this statement applies only to the property tax and head tax 
of that year, but with regard to taxes from the previous year, since 
the king has already been appeased, the ability to take property 
belonging to someone else has passed. The tax collector has already 
paid the entire amount he must pay the king for the previous year, 
and everything else he collects is his own profit. Although he has 
the right to collect this extra amount, he may not take property for 
one person as security for the taxes of someone else. 


And Rava says: With regard to those gentiles who construct pens" 
for their animals inside the city limits and charge a fee to bring their 
animals through the fields around the city to fertilize the fields, it is 
prohibited to purchase animals from them. What is the reason? 
It is because the livestock of the Jewish residents of the town 
become intermingled with their livestock, and it is possible that 
the animal one would buy is actually stolen property. 


Rava adds: If the pens were outside the city limits, it is permitted 

to purchase livestock from them, as it is unlikely that a Jew’s live- 
stock became intermingled with the seller’s livestock. Ravina said: 
Ifthe owners of the livestock were pursuing the animals, then even 

ifthe pens were outside the city limits, it is prohibited to purchase 

livestock from the owners of the pens. 


§ Apropos the discussion of legal dealings between Jews and gen- 
tiles, the Gemara relates: Rava declared, and some say that it was 
Rav Huna who declared: All who ascend upward to Eretz Yisrael 
and all who descend downward to Babylonia agree that in the case 
of a Jew who knows of evidence" concerning the legal claim of a 
gentile, and the gentile did not demand from him that he testify, 
and the Jew nevertheless went and testified for him in a gentile 
court, against his fellow Jew, we excommunicate him. What is the 
reason that we excommunicate him? It is because they, the gentile 
courts, expropriate money 


HALAKHA 


One who is found in the granary, etc. — 777 "2a NAMAT K9 
"131: If a king orders that a certain sum be collected in tax and 
that the entire sum may be collected from whomever is found 
in the field or granary even if the field is owned jointly by others 
as well, the order is valid. A Jew may collect the tax for him as 
long as he complies fully with the king's orders. The proprietor 
who paid the tax may later collect reimbursement from his 
partners for their share of the tax burden. The tax collector may 
solicit the tax only from the actual owner of the field and not 
from a sharecropper (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 5:12; Tur, Hoshen Mishpat 369; Shulhan Arukh, Hoshen 
Mishpat 369:7). 


Property that belongs to a town dweller may be taken as 
security for the tax owed by another town dweller - x2 53 
m2 Tax: If the tax collectors seize property from one individual 
in order to pay the tax incumbent upon another, the tax debtor 
must reimburse the individual whose property was seized. This 
applies only if the property is seized for the tax pertaining to the 
current year, and the tax applies equally to all citizens (Rambam 


Sefer Nezikin, Hilkhot Hovel UMazik 8:6; Shulhan Arukh, Hoshen 
Mishpat 128:2, 388:6). 


Those gentiles who construct pens, etc. = 13177 9377: It is 
prohibited to purchase milk, wool, or animals from ‘those who 
graze their livestock within the city limits, as the presumption 
is that there is misappropriated property in their possession 
(Shulhan Arukh, Hoshen Mishpat 358:1). 


A Jew who knows of evidence, etc. - KMITAID y T7 Sew 33 
^a: An individual who testifies against his fellow Jew in a gen- 
tile court is excommunicated if the court expropriates money 
from the Jew in a manner that is not sanctioned by halakha. His 
excommunication is rescinded only once he repays the Jew in 
the amount that the latter was made to pay by the gentile court. 
The Rema points out that some hold that since such a witness is 
merely pronouncing the truth, he is not obligated to repay the 
defendant unless it is proven that he testified falsely (Rambam 
Sefer HaMadda, Hilkhot Talmud Torah 6:14; Shulhan Arukh, Yoreh 
De'a 334:43; Hoshen Mishpat 28:3 and Sma there, and see the 
comment of Rema). 
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based on the word of one witness," which is insufficient evidence 
according to Jewish law. And we said that this is so only when 
one individual testifies alone against his fellow Jew, but when two 
witnesses testify against a Jew, we do not" excommunicate them, as 
their testimony is sufficient evidence according to Jewish law as 
well, and they have not caused the defendant any unjustified finan- 
cial loss even according to halakha. And in a case of a single witness 
also, we said that we excommunicate him only if he testified in 
a court of villagers [demagista],' but if he testified in the official 
government courthouse [bei davar], he is not excommunicated. 
This is because they also prescribe an oath to the defendant based 
on the testimony of a single witness, but they do not expropriate 
money, in accordance with Jewish law. 


The Gemara relates that Rav Ashi said: When I was in the academy 
of Rav Huna, the following dilemma was raised before us: What 
is the halakha with regard to an important person, whose testimony 
is relied upon by the gentile courts as if it were the testimony of 
two witnesses? Since the gentile court will expropriate money 
based on his word, should the halakha be that he should not tes- 
tify? Or perhaps, since he is an important person, he cannot 
escape the authorities who demand his testimony, and he may 
therefore testify. The Gemara concludes: The dilemma shall stand 
unresolved. 


Q The Gemara cites another situation where a Jew is excommuni- 
cated for causing harm to another Jew. Rav Ashi said: In the case 
of a Jewish man who sells a gentile a plot of land that is on the 
border of the property of his fellow Jew, we excommunicate him. 
What is the reason? If we say it is because he has ignored the right 
of one whose field borders the field of his neighbor" to be the first 
one offered the purchase of the field, but doesn’t the Master say: 
With regard to one who purchases land from a gentile, and one 
who sells land to a gentile," there is no right of one whose field 
borders the field of his neighbor to be the first one offered the 
purchase of the field? 


Rather, it is because we say to him on behalf of the owner of the 
adjacent field: You have placed a lion, i.e., a dangerous individual, 
on my border, as the gentile might now cause me harm. Conse- 
quently, we excommunicate him" until he accepts upon himself" 
responsibility for all harm that comes upon the neighbor due to 
the gentile’s activities. 


HALAKHA 


NOTES 


Based on the word of one witness - 1771 K3: TI 
Rosh points out that the Gemara is discussing a case where 
a gentile presents a claim against a Jew and wishes 
bring a witness to support his claim. If the gentile is 
defendant, a Jew may offer testimony in his defense. 


We excommunicate him until he accepts upon him- 
self — by bap ay mh jymiawn: The Ra'avad notes that 
although he seller is excommunicated, he cannot legally 
be forced to pay the Jewish landowner for any damage the 
gentile causes, as the seller is only indirectly responsible 
for the damage. Josafot cite Rabbeinu Tam, who explains 
that the seller is excommunicated only if he was offered 
the same price by a potential Jewish buyer, so there was 
no financial advantage gained by selling the land to a 
gentile. Ifa gentile were to offer a larger sum than any Jew, 
however, the owner of the land is permitted to sell it to 
him. By contrast, the Tur, citing the geonim, and Rabbeinu 
Yehonatan rule that it is never permitted for one to sell 
land bordering another Jew’s property to a gentile, even 
if the seller is in financial distress and will have to resort to 
accepting charity unless he makes the sale. 


LANGUAGE 

Court of villagers [magista] - %mD»312: Some have sug- 
gested that this word comes from the Latin term magistra- 
tus, an appointed judge. Despite the linguistic similarity, it 
is apparent from context that this is not the case. There are 
geonim who suggest that the term is related to the Greek 
uayic, magis, which means pan or plate. Accordingly, the 
erm indicates that these “plate judges” were not bona fide 
judges because they would accept items such as plates 
as bribes, or because they were not worthy of serving 
as judges at all, and were like individuals who gathered 
ogether for some other activity, such as to eat together. 
Some versions of the text have the word meguzta, which 
can mean people with sickles, i.e, villagers. In this case, 
he term refers to local village courts rather than official 
government courts. 


Courthouse [bei davar] - %11 +3: The word davar is 
apparently from the Middle Persian dadwar, which means 
judge. Consequently, the term bei davar literally means a 
judge's house, i.e., a courthouse. 


But when two witnesses testify against a Jew, we do not - 
xb na bay: A Jew may testify as a single witness for a gentile 

defendant if the defendant asks him to do so. If a gentile is 

demanding money from a Jew and the court will require the 

defendant to pay on the basis of the testimony of a single wit- 
ness, which is not in accordance with halakha, a Jew may not 
testify as a single witness on the behalf of the gentile. If there 

is a second witness, a Jew is permitted to testify on behalf of 
the gentile. If the gentile court functions congruently with 

Jewish law in that it does not expropriate money based only 

on the testimony of a single witness, it is permitted for even a 

Jew acting as a single witness to testify on behalf of the gentile 

(Rema). Furthermore, if a Jew’s refusal to testify would cause a 

desecration of God's name, it is permitted to present testimony 
as a single witness in any case (Shulhan Arukh, Hoshen Mishpat 
28:3-4). 


The right of one whose field borders the field of his neigh- 
bor — K1% 327 KPT: One who wishes to sell his field to a Jew 
is required to sell it to his neighbor if the neighbor is interested 
in purchasing it for an amount equivalent to the current offer. 
If one sells the land to another Jew, in violation of this halakha, 
the neighbor is entitled to reimburse the purchaser for the 
amount he paid and evict him from the land. This halakha 
is based on the verse (Deuteronomy 6:18): “And you shall do 
that which is right and good” (Rambam Sefer Kinyan, Hilkhot 
Shekhenim 12:5; Shulhan Arukh, Hoshen Mishpat 175:6). 


One who purchases land from a gentile, and one who sells 
land to a gentile, etc. - 15) nb pan ia pat: If a Jew purchases 
land from a gentile, the owner of the neighboring field can- 
not evict him from it even if he wants to purchase that field. 
Similarly, if a Jew sells his field to a gentile, the owner of the 


neighboring field does not have the first right to purchase the 
field (Rambam Sefer Kinyan, Hilkhot Shekhenim 12:6; Shulhan 
Arukh, Hoshen Mishpat 175:38-39). 


We excommunicate him, etc. - ^3) Th Pma: One who sells 
and to a gentile, despite the fact that a Jewish neighbor wishes 
o purchase the land for an equivalent amount of money (see 
Tosafot), is excommunicated until he agrees to accept respon- 
sibility for any financial losses that the gentile causes to the Jew. 
fthe Jew refuses to accept this responsibility, while he remains 
excommunicated he is exempt from payment (Rambam Sefer 
Kinyan, Hilkhot Shekhenim 12:7; Shulhan Arukh, Hoshen Mishpat 
175:40 and Sma there). 
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HALAKHA 


If customs collectors took one's donkey — nx posi vy 

inin: If customs collectors seize one’s donkey or garment 
and give him a different one in exchange, it is permitted 

for him to keep it and to use it. If he knows with certainty 
that the item he received was stolen from another Jew, the 

Rambam holds that he must return it, while the Rosh holds 

that he is exempt from doing so (see Sma). One who wishes 
to act beyond the letter of the law should return the item to 

its owner in any case. The Rema writes, citing the Mordekhai, 
that if one knows that the owner did not despair of retriev- 
ing his item, he is obligated to return it to him without 
soliciting payment (Rambam Sefer Nezikin, Hilkhot Gezeila 

VaAveda 5:10; Shulhan Arukh, Hoshen Mishpat 369:5). 


One who salvages items from a river — 71317 p2 Sevan: One 
who salvages an item that was trapped in a blaze or washed 
away by the sea so that it would typically be impossible to 
save it is permitted to keep the item. This is the halakha 
even if the owners have not despaired and protest the 
acquisition. The Rema writes that it is nevertheless proper 
to return the item. If the item could have been saved under 
normal circumstances, it must be returned it to its owners 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 6:2, 11:10; 
Shulhan Arukh, Hoshen Mishpat 259:7). 


A woman or a minor is deemed credible to say: It was 
from here this swarm emerged - 12b JOP ix TWX NK 
m bong sex P313: A woman and a minor are deemed cred- 
ible to say that a swarm of bees emerged from the property 
of a particular individual, as explained in the Gemara (Ram- 
bam Sefer Nezikin, Hilkhot Gezeila VaAveda 6:15; Tur, Hoshen 
Mishpat 370). 


One may walk through another's field, etc. - Jina bam 
^D İVAN TW: It is permitted for one to advance through 
another's field in order to recover his bees, provided that he 
pay for any financial losses that he may cause while doing 
so. He may not, however, snap off a branch from a tree 
belonging to another in order to recover the bees even if 
he does so with the intention of reimbursing the owner for 
the loss, in accordance with the first tanna in the mishna 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 6:14; Tur, 
Hoshen Mishpat 370). 


LANGUAGE 


Troop [gayis] - 51: From the Aramaic gisa, similar to the 
Arabic (tus, jaysh, meaning soldier or group of soldiers. 


BACKGROUND 


Swarm — bony: From time to time, a swarm of worker bees 
will leave the hive and follow the queen bee until she alights 
upon some surface, such as a tree branch, which the rest of 
the swarm will then settle upon as well. The entire swarm 
then gravitates toward the queen bee, creating a large mass 
comprised of thousands of insects, which may then be 
moved as a single unit. In such a case, the hive’s owner may 
wish to return the bees to his hive, and he may want to do 
so while the swarm is still concentrated in a single place by 
snapping off the branch that they are occupying. 
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MI S HN A If customs collectors took one’s donkey" 


and gave him a different donkey that was 
taken from another Jew in its stead, or if bandits took his garment 
and gave him a different garment that was taken from a Jew in its 
stead, these items are now his because the owners despaired of 
retrieving them when they were stolen, and they may therefore be 
acquired by another. In a case of one who salvages items from a 
river," or from a troop [hagayis]' of soldiers, or from bandits, if 
the owners of the items despaired of retrieving them, they are his, 
i.e, they belong to the one who salvaged them. And so too, with 
regard to a swarm’ of bees, if the owners despaired of retrieving 
the bees, they are his, i.e., they belong to the one who found them. 


Rabbi Yohanan ben Beroka said: A woman or a minor, whose 
testimony is not generally accepted by the court, is deemed cred- 
ible to say: It was from here that this swarm emerged," and it 
therefore belongs to a certain individual. And one may walk into 
another’s field" in order to salvage his own swarm of bees that has 
relocated there, and if he damaged some property in the process, 
he must pay for what he has damaged. But if the bees settled on a 
branch of a tree, he may not cut off the other’s branch in order to 
take the bees, even on the condition that he will later give him the 
money for it. Rabbi Yishmael, son of Rabbi Yohanan ben Beroka, 
says: He may even cut off the branch and later give him the money 
for it as compensation. 


GEMARA™ mishna teaches that one who is given 


an item by a customs collector or a bandit 
may keep the item. It was taught in a baraita: If he took a donkey 
from the customs collector, he must return it to the original 
owners. The Gemara explains: The tanna of this baraita holds 
that despair alone does not effect legal acquisition. Consequently, 
the customs collector did not acquire the donkey, and it initially 
came into the possession of the individual to whom the customs 
collector gave it illegally, and he is therefore required to return it to 
the original owner. 


And there are those who say that the baraita means that ifhe wants 
to act beyond the letter of the law and comes to return it voluntarily, 
he should return it to the original owners, but he is not required 
to return it. What is the reason that he is not required to return it? 
It is because despair alone effects legal acquisition and the donkey 
was, therefore, acquired by the Jew when the customs collector gave 
it to him. Nevertheless, if he said: I do not want to accept money 
that is not mine, he returns it to the original owners. 


§ The mishna teaches that if customs collectors or bandits replaced 
one’s item with one taken from another Jew, these items are now 
his because the owners despaired of retrieving them when they 
were stolen. In this regard, Rav Ashi says: They taught that the 
owners certainly despaired of recovering their property only when 
it was stolen by a gentile bandit, but if it was taken by a Jewish 
bandit, no, the owner did not necessarily despair of recovering it. 
This is because the victim of the theft might reason: Tomorrow, I 
will take him to court and force him to return what he stole. 


Rav Yosef objects to this: On the contrary, the opposite is more 
reasonable: When dealing with gentiles, who judge a case and 
impose their verdicts with force, he does not despair because he 
realizes that the gentile court will enforce the law. By contrast, when 
dealing with a Jew, since Jewish courts merely pronounce a verbal 
decision" but do not have the authority to enforce it, the victim 
despairs of recovering his property. 


NOTES 


Gentiles who judge with force. ..Jewish courts pronounce a 
verbal decision — "v1 2%.. TT Ora: Some explain 
the distinction between gentile and Jewish courts is that the 
gentile courts have the authority to enforce their rulings, while 
the Jewish courts do not. Others explain that the gentile courts 


would arrive at a decision based on probability and then apply 
physical force to coerce the accused thief to confess and to 
return stolen property. Conversely, Jewish courts require eyewit- 
ness testimony in order to force one to pay, and this is not always 
readily available (Rabbeinu Hananel). 
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Rather, if Rav Ashi’s distinction was stated, it was stated with regard 
to the latter clause of the mishna, which states: In the case of one 
who salvages an item from gentiles or from bandits," if the owners 
despaired of retrieving it, the one who finds it may keep it. The Gemara 
infers: If it is known that the owners despaired of retreating it, yes, 
the finder may keep the item; but in an unspecified situation, where 
it is not known whether the owners despaired, the finder may not 
keep the item. 


Concerning this, Rav Ashi said: They taught this only when the item 
was stolen by a gentile bandit, because the gentile court judges a case 
and imposes its verdict with force, and therefore it cannot be assumed 
that the owners despair. But if the robbery was committed by a Jewish 
bandit, since Jewish courts merely pronounce a verbal decision 
but do not have the authority to enforce it, the victim despairs of 
recovering his property. 


§ Apropos the discussion with regard to an owner's despair of retriev- 
ing a lost or stolen item, the Gemara notes that we learned in a mishna 
there (Kelim 26:8): With regard to hides that are tanned by the owner 
himself, thought renders them susceptible to ritual impurity. Hides 
and leather are susceptible to contracting impurity only if they are in 
a finished state. If a private individual uses a piece of hide or leather 
for a certain purpose, e.g., as a cot or a table top, and decides that this 
will be its fixed purpose, it is considered a finished product and is 
susceptible to contracting impurity. 


But with regard to hides belonging to a leatherworker, thought does 
not render them susceptible to ritual impurity. Since this individual 
sells leather to others, when he uses a piece of leather for a household 
purpose and decides that this will be its fixed purpose, it is not con- 
sidered a finished state, as he is likely to change his mind and sell the 
leather to one who will process it further and put it to a different use. 


The mishna continues: Ifthe hides are those ofa thief, who has stolen 
them from another, the thief’s thought renders them susceptible to 
ritual impurity. If they are those of a robber, his thought does not 
render them susceptible to ritual impurity, because he is not con- 
sidered the owner of the hide. The difference is that unlike the case of 
a thief, who steals items stealthily, the identity of a robber, who takes 
the item openly, is known to the owner, and he harbors hope of finding 
him and getting the item back. Consequently, he does not despair of 
recovering his property. 


Rabbi Shimon says that the matters are reversed: In the case of a 
robber, the robber’s thought renders them susceptible to ritual 
impurity. If the hides are those of a thief, thought does not render 
them susceptible to ritual impurity, because the owners have not 
despaired of recovering them and the thief has not acquired the hide. 
Rabbi Shimon’s reasoning is that a robber, who seizes items brazenly, 
is a more difficult criminal to apprehend and bring to justice than 
a thief. 


The Gemara analyzes the scope of the dispute between Rabbi Shimon 
and the first tanna. Ulla says: The dispute is only with regard to an 
unspecified case, where it is unknown whether or not the owners 
despaired, but where it is known that the owners despaired, all agree 
that their despair effects legal acquisition. By contrast, Rabba says: 
Even in cases where it is known that the owners despaired, there 
is also a dispute, because although the owner may have expressed 
despair verbally, he may still hope to retrieve the item. 


One who salvages an item from gentiles or from bandits — 
ovoda yar ovis yr Dyan: One who salvages an item from a Jew- 
ish bandit by persuading him to part with it (Taz) is permitted 
to keep it, as it is assumed that the owners have despaired of 
retrieving it. If it is known that the owners have not despaired, one 


HALAKHA 


gentile bandit, one is obligated to return it, as it is assumed that 
the owners have not despaired of its return, in accordance with 
the opinion of Rav Ashi (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 6:3 and Lehem Mishne there; Shulhan Arukh, Hoshen 
Mishpat 368:1). 


is obligated to return the item. If the item was recovered from a 
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Abaye said to Rabba: Do not disagree with Ulla, as the formulation 
of the halakha that we learned in the mishna is in accordance with 
his opinion. The mishna states that according to Rabbi Shimon, 
thought does not render the hides of a thief susceptible to ritual 
impurity because the owners did not despair of retrieving them, and 
therefore the hides do not belong to the thief. This indicates that the 
reason the thought of the thief does not render the hides susceptible 
to ritual impurity is that the owners did not despair of retrieving 
them. But if the owners had despaired of retrieving them, then 
these items would be his, and his thoughts would render the hides 
susceptible to ritual impurity. 


Rabba said to him: We learned the mishna as saying: A thief cannot 
render the hides susceptible to ritual impurity because there is no 
true despair for owners of stolen goods, even if they state they have 
despaired. 


We learned in the mishna here that if customs collectors took one’s 
donkey and replaced it with a donkey taken from another Jew, or if 
bandits took his garment and replaced it with a garment taken from 
another Jew, he may keep these items because the owners despaired 
of retrieving them when they were stolen. The Gemara asks: Whose 
opinion is expressed in this mishna? 


If it is in accordance with the Rabbis, who hold that the owner despairs 
only in the case ofa thief who steals secretly, it is difficult, because the 
mishna indicates that the victim of a robber also despairs of retrieving 
his property, as in the case of a customs collector. And if it is in accor- 
dance with Rabbi Shimon, who holds that the owner despairs only in 
the case of a robber, it is difficult, because the mishna indicates that 
the victim of a thief also despairs of retrieving his property, as in the 
case of bandits. 


Granted, according to Ulla, who says that all agree that ifit is known 
that the owners despaired, the individual in possession of the items 
acquires them, here too it is possible to explain that the mishna is 
discussing a case where it is known that the owners despaired, and all 
agree that the recipient of the stolen property may keep it. 


But according to Rabba, who says that even in cases where it is 
known that the owners despaired, there is also a dispute, in accor- 
dance with whose opinion is this mishna written? It is not in accor- 
dance with the opinion of the Rabbis, and it is not in accordance with 
the opinion of Rabbi Shimon. The Gemara answers that the mishna 
is discussing a case of an armed bandit,’ who is similar to a robber 
in that he steals using force and aggression. And it is in accordance 
with the opinion of Rabbi Shimon, who holds that the victim of a 
robber despairs of recovering his property. 


The Gemara asks: If so, this is identical to the case of a robber, i.e., 
the customs collector, and there is no reason for the mishna to teach 
the same halakha twice. The Gemara answers that the mishna in fact 
teaches the halakha with regard to two different types of robbers, the 
customs collector and the armed bandit. 


The Gemara suggests another proof with regard to the dispute between 
Ulla and Rabba. Come and hear the following baraita: With regard 
to a thief, a robber, and one who forces another to sell him some- 
thing, their consecrated items are considered consecrated, and 
their teruma, the portion of the produce designated for the priest, 
is considered teruma, and their tithes are considered tithes. 


NOTES 


An armed bandit — 1 DVDA: Tosafot point out that there is a 
dispute (see 57a) about whether an armed bandit is classified as a 
thief or a robber, but that the discussion of this Gemara does not 
depend on that dispute. Even according to the opinion that an 
armed bandit is classified as a thief, this may be only with regard 
to the halakha of paying double the amount that he stole, which 
applies only to a thief, not a robber. Nevertheless, due to the fact 
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that he utilizes force rather than stealth to accomplish his crimes, 
he can be considered a robber in other contexts. Conversely, even 
according to the opinion that an armed bandit is classified as a 
robber, this may be only with regard to exempting him from pay- 
ing the double payment. An armed bandit may nevertheless be 
considered a thief with regard to other matters since he conceals 
his identity. 
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The Gemara asks: Whose opinion is expressed in this baraita? If it 
is in accordance with the Rabbis, it is difficult because the baraita 
assumes that even the victim of a robber despairs of retrieving his 
property, as seen from the halakha that the robber’s act of consecra- 
tion or separation of teruma or tithes is valid. This contradicts the 
opinion of the Rabbis, who hold that the thoughts of a robber do 
not render the hides susceptible to ritual impurity, because he is not 
considered the owner of the hides. Conversely, if it is in accordance 
with Rabbi Shimon, it is difficult because the baraita assumes that 
the victim ofa thief despairs of retrieving his property, as seen from 
the halakha that the thief’s act of consecration or separation of 
teruma or tithes is valid. This contradicts the opinion of Rabbi 
Shimon, as he holds that the thoughts of a thief do not render the 
hides susceptible to ritual impurity, because he is not considered 
the owner of the hides. 


Granted, according to Ulla, who says that all agree that if it is 
known that the owners despaired of recovering their property, the 
individual in possession of the items acquires them, here too, it is 
possible to explain that the mishna is discussing a case where it is 
known that the owners despaired. But according to Rabba, who 
says that even in cases where it is known that the owners despaired, 
there is also a dispute, in accordance with whose opinion is this 
baraita written? It is not written in accordance with the opinion of 
the Rabbis, and it is not in accordance with the opinion of Rabbi 
Shimon. 


The Gemara answers: Here too, when the baraita mentions a thief 
it is actually referring to an armed bandit, who is considered a 
robber because he steals using force and aggression. And it is in 
accordance with the opinion of Rabbi Shimon, who holds that the 
victim of a robber despairs of recovering his property. The Gemara 
asks: If so, this case of a thief is identical to the case of a robber, 
and there is no reason for the baraita to teach the same halakha 
twice. The Gemara answers that the baraita wishes to teach the 
halakha with regard to two different types of robbers. 


The Gemara offers an alternative explanation: And if you wish, say 
instead that this baraita is referring to an actual thief, and it is writ- 
ten in accordance the opinion of Rabbi Yehuda HaNasi. As it is 
taught in a baraita that Rabbi Yehuda HaNasi said: A thief is like 
a robber. 


And we maintain, as the Gemara concludes below, that Rabbi 
Yehuda HaNasi means that the halakha that applies to a thiefis like 
the halakha that applies to a robber according to the opinion of 
Rabbi Shimon, who holds that the owner despairs of recovering 
his item once it is stolen by a robber. 


§ The Gemara examines the matter itself. Rabbi Yehuda HaNasi 
says: I say that the halakha that applies to a thiefis like the halakha 
that applies to a robber. A dilemma was raised before the Sages: 
Was Rabbi Yehuda HaNasi saying that the halakha that applies to 
a thief is like the halakha that applies to a robber according to the 
opinion of the Rabbis, who hold that the owners do not despair of 
recovering their item, and a thief therefore does not acquire the 
items he steals? Or perhaps he was saying that the halakha that 
applies to a thief is like the halakha that applies to a robber accord- 
ing to the opinion of Rabbi Shimon, who holds that the owners 
despair of recovering their property, and a thief therefore acquires 
the stolen items. 
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The Gemara attempts to resolve the dilemma. Come and hear a proof 
from the mishna: If customs collectors took one’s donkey and gave 
him a different donkey that was taken from another Jew in its stead, or 
if bandits took his garment and gave him a different garment that was 
taken from a Jew in its stead, these items are now his because the own- 
ers despaired of retrieving them when they were stolen. It is therefore 
apparent that despair is assumed both in the case of a robber, i.e., the 
customs collector, and in the case ofa thief, i.e., the bandits. 


The Gemara clarifies: Whose opinion is expressed in this mishna? If it 
is in accordance with the opinion of the Rabbis, who assume that the 
owners despair only in the case of a thief, it is difficult because the 
mishna assumes that the victim of a robber also despairs of retrieving 
his property. And if it is in accordance with the opinion of Rabbi 
Shimon, who assumes that the owners despair only in the case of a 
robber, it is difficult because the mishna assumes that the victim of a 
thief also despairs of retrieving his property. 


The Gemara presents the proof: Granted, if you say that Rabbi Yehuda 
HaNasi was saying that the halakha that applies to a thief is like the 
halakha that applies to a robber according to the opinion of Rabbi 
Shimon, who holds that the owners despair of recovering their prop- 
erty, and a thief therefore acquires the stolen items, in accordance with 
whose opinion is this mishna? It is in accordance with the opinion of 
Rabbi Yehuda HaNasi, and it is due to that reason that a thief acquires 
the stolen goods. 


But if you say that Rabbi Yehuda HaNasi was saying that the halakha 
that applies to a thiefis like the halakha that applies to a robber accord- 
ing to the opinion of the Rabbis, and a thief therefore does not 
acquire the stolen goods, in accordance with whose opinion is this 
mishna? Since the mishna rules that the owners have presumably 
despaired with regard to both a thief and a robber, it is not in accor- 
dance with the opinion of Rabbi Yehuda HaNasi, and it is not 
in accordance with the opinion of Rabbi Shimon, and it is not in 
accordance with the opinion of the Rabbis. 


The Gemara responds: With what are we dealing here? We are dealing 
with an armed bandit, who is considered a robber because he steals 
using force and aggression, and the mishna is in accordance with the 
opinion of Rabbi Shimon, who holds that despair is assumed in the 
case of a robber. The Gemara asks: If so, this is identical to the case of 
a robber, i.e., the mishna’s first case of the customs collector, and there 
is no reason for the mishna to teach the same halakha twice. The 
Gemara answers: The mishna wishes to teach the halakha with regard 
to two different types of robbers. 


Come and hear a different proof based upon the aforementioned 
baraita: With regard to a thief, a robber, and one who forces another 
to sell him something, their consecrated items are considered con- 
secrated, and their teruma, the portion of the produce designated for 
the priest, is considered teruma, and their tithes are considered tithes. 


Whose opinion is expressed in this baraita? If it is in accordance with 

the Rabbis, it is difficult because the baraita assumes that the victim 

of a robber also despairs of retrieving his property, and therefore 

the robber’s act of consecration or separation of teruma or tithes is 

valid. Conversely, if it is in accordance with Rabbi Shimon, it is diffi- 
cult because the baraita assumes that the victim of a thief despairs of 
retrieving his property. 


Granted, if you say that Rabbi Yehuda HaNasi was saying that the 
halakha that applies to a thief is like the halakha that applies to a 
robber according to the opinion of Rabbi Shimon, who holds that 
the owner despairs of recovering his property, it is due to that reason 
that a thief therefore acquires the stolen items. But if you say that 
the halakha that applies to a thief is like the halakha that applies to a 
robber according to the opinion of the Rabbis, in accordance with 
whose opinion is this baraita written? 


T HRW aT pa Dopa 
Joma yee 37 


yaw KA TIT wre 31 ax 
x cna yaw at an no 
bis won TINS ta wey 937 
TaN Won Aa VMT IK 
Tiap 8D VINA? pI - vIn 

IPA 


1) XT PAN TID 290 NOVY 
JILAVA pow xX? - PIN TaD 
Ayn yay exp yaw att 


yay nen roia by bn pay 


iat bw bona ax p 37 
FOYT NRE MIT ETT PPT 
NAWI ATT YD ONT KIAN 
moa KAND ax ay pt KIT 
wR] OX P yaw Xp wen 

NI- NI PN- ya 


naag pa 72 pNP ay ay” 
AB NPP TS 


TAN PIT MITY ID LP) AWK 
oa KIT DRAW vx TAT 17 
PITIA DYI VIW 123 - VPY 
9) PIPOR OP) TONI DPIN 

my borg KY? IKIN ANIN DAN 


An 999 POR PX PN 11 WN 
taba mene nr KY we 


This file may not be reproduced or distributed in any form without express permission from the publisher 


The Gemara responds: When the baraita refers to a thief, it is 
actually referring to an armed bandit, who is legally considered a 
robber, and it is in accordance with the opinion of Rabbi Shimon, 
who holds that victims of a robber despair of recovering their 
property. The Gemara asks: If so, this is identical to the case of a 
robber that is mentioned in the baraita. The Gemara answers: The 
baraita wishes to teach the halakha with regard to two different 
types of robbers. 


Rav Ashi said to Rabba: Come and hear a proof from Rabbi 
Yehuda HaNasi’s own interpretation of the mishna (111b) that states 
that children who inherit an item that was stolen by their father are 
obligated to return it to the owner if it is something that serves as a 
legal guarantee of a loan, e.g., land. Rabbi Yehuda HaNasi would 
teach Rabbi Shimon, his son, that the mishna is not referring only 
to something that may actually serve as a legal guarantee, i.e., land. 
Rather, it is referring even to a cow that he plows with, or a donkey 
that he drives by directing it from behind, which the heirs are 
obligated to return because of the honor of their father. 


The Gemara infers: The reason that the heirs must return the stolen 
item is due to the honor of their father. But if it were not for 
the honor of their father, they would not be required to return it. 
Conclude from it that Rabbi Yehuda HaNasi was saying that the 
halakha that applies to a thief is like the halakha that applies to a 
robber according to the opinion of Rabbi Shimon. The Gemara 
affirms: Conclude from it that this is so. 


§ The mishna teaches: And so too, with regard to a swarm of bees, 
if the owners despaired of retrieving the bees, they belong to the 
one who found them. The Gemara inquires: What is the reason that 
the mishna includes the case of the bees, which begins with the 
term: And so too? 


The Gemara explains: This is what it is saying: The halakha 
stated by the mishna applies even to a swarm of bees,” which is 
the property of the owners via a rabbinic form of acquisition’ 
due to the fact that one cannot effect a legal acquisition of bees by 
Torah law. It might enter your mind to say that in this case, since 
one acquires the swarm of bees only by rabbinic law, even where 
the owners’ response is unspecified it can be assumed that they 
despair of recovering the bees, and the finder may keep them. 
To counter this, the mishna teaches us that if it is known that 
the owners of the bees despaired of recovering them, yes, the 
finder may keep the bees; if they did not despair, no, he may not 
keep them. 


§ The mishna teaches that Rabbi Yohanan ben Beroka said: 
A woman or a minor" is deemed credible to say: It was from 
here that this swarm emerged, and it therefore belongs to a certain 
individual. 


The Gemara asks: Are a woman and a minor eligible for testi- 
mony? The halakha is that women and minors cannot present 
testimony in court, so how can Rabbi Yohanan ben Beroka rule that 
they are deemed credible? The Gemara explains that Rav Yehuda 
said that Shmuel said: Here, we are dealing with a case where the 
owners were pursuing the bees, and the woman and the minor 
were speaking ofthandedly and saying: It was from here that this 
swarm emerged. In this context, it can be assumed that the indi- 
vidual identified as the owner is the real owner of the bees, even in 
the absence of formal testimony in court. 


Having mentioned a case of offhand remarks, the Gemara states 
that Rav Ashi says: Information gleaned from one who speaks 
ofthandedly is valid only with regard to testimony enabling a 
woman to remarry," as the Sages were lenient and decreed that the 
incidental remarks of certain individuals who are not eligible to 
serve as witnesses may be relied upon in such a case. 


HALAKHA =—W¥-———___—_- 
Even to a swarm of bees, etc. - 3) 0°12 bw bong tox: 
Bees are not considered personal property by Torah law, but 
one may nevertheless effect a legal acquisition of them by 
rabbinic law (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
6:14; Shulhan Arukh, Hoshen Mishpat 370:6). 


A woman or a minor, etc. - 13) JOP) TON: A woman or 
a minor who states that a swarm of bees emerged from 
a particular place is deemed credible, provided that the 
information was related while speaking offhandedly after 
the owner of the bees began pursuing the swarm (Beit Yosef, 
citing Rashi). By contrast, the Rif rules that a woman and a 
minor are deemed credible even if they were not speaking 
offhandedly (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
6:15; Tur, Hoshen Mishpat 370 and Derisha there). 


To testimony enabling a woman to remarry - TPX my 
aaba:The testimony of a single witness that a woman's hus- 
band has died is sufficient to allow the woman to remarry. 
This is the halakha even if the single witness is a woman, a 
Canaanite slave, or a minor, whose testimony is not gen- 
erally deemed credible. Furthermore, one who has been 
disqualified from testifying due to unscrupulous behavior is 
nevertheless deemed credible in this regard, provided that 
the information was obtained through hearing his offhand 
remarks (Rambam Sefer Nashim, Hilkhot Geirushin 12:15, 13:29; 
Shulhan Arukh, Even HaEzer 17:3). 


NOTES 

Which is the property of the owners via a rabbinic form 
of acquisition — 171 13277 p37: Although one's property 
generally effects acquisition of ownerless items on his behalf 
by Torah law, this does not apply to something that migrates 
from place to place and does not have a set location (Tosefot 
Rabbi Shimshon of Saens). Accordingly, while mobile crea- 
tures such as birds and bees cannot be acquired by Torah 
law, the Sages instituted that such creatures found on one’s 
property are viewed as though they actually belong to him. 
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NOTES 

They took me from school - 15b man KS IM: Tosafot 
(on Ketubot 26a) explain that this piece of information is an 

important part of his statement. The fact that he partook of 
teruma does not necessarily prove that he is a priest, as the 

slave of a priest may also partake of teruma. Since only free- 
men attended school, the facts that he went to school and 

also partook of teruma indicate that he is actually a priest. 


LANGUAGE 


Carthage [Kartigna] - xxv: This name signifies that he 
is from the city of Carthage i in North Africa. Some maintain 
that it refers to the city of Cartagena in Spain. 
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Ravina said to Rav Ashi: And is it so that one does not rely upon 
offhand remarks in other situations? But the case in the mishna 
of a swarm of bees is a case of one who speaks ofthandedly, and 
the halakha is that he is deemed credible. Rav Ashi answered: A 
swarm of bees is different, as it is the property of its owners via 
a rabbinic form of acquisition. Consequently, the Sages relied on 
offhand remarks. 


The Gemara asks: And is there no case where offhand remarks 
expressed by those who are ineligible to testify in court would be 
accepted by Torah law? But doesn’t Rav Yehuda say that Shmuel 
says: There was an incident involving a certain person who 
was speaking ofthandedly and saying: I remember when I was 
a child and I would still ride on father’s shoulder. And they 
took me from school," and removed my tunic, and immersed 
me in a ritual bath so that I would be able to partake of teruma 
that evening. 


And Rabbi Hanina would conclude his retelling of the incident 
as follows: That individual then went on to say: And my friends 
would separate themselves from me, and they would call me: 
Yohanan, eater of hallot, a reference to the portion of dough 
given to the priests, which has the same status as teruma. And 
after hearing this anecdote, Rabbi Yehuda HaNasi elevated him 
to the priesthood" and granted him the right to partake of teruma 
based on his statement. Since it is prohibited for non-priests to 
consume teruma by Torah law, it is apparent that offhand remarks 
may be relied upon even with regard to Torah law, even in cases 
unrelated to enabling a woman to remarry. 


Rav Ashi answers: Rabbi Yehuda HaNasi granted him the right to 
partake of produce that is teruma only by rabbinic law, as he holds 
that the requirement to separate teruma after the destruction of 
the Temple is by rabbinic law. One can still posit that offhand 
remarks made by individuals who are ineligible to testify in court 
are not deemed credible with regard to Torah law. 


The Gemara asks: And still, is there no other case where offhand 
remarks made by those who are ineligible to testify in court would 
be accepted by Torah law? But when Rav Dimi came from Eretz 
Yisrael, didn’t he say that Rav Hana of Carthage [Kartigna],' and 
some say that it was Rav Aha of Carthage, related: An incident 
came before Rabbi Yehoshua ben Levi, and some say that this 
incident came before Rabbi Yehuda HaNasi, with regard to 
a certain child who was speaking ofthandedly and said: My 
mother and I were captured and held among the gentiles. When 
I would go out to draw water, my mind was on my mother, and 
when I would go out to gather wood, my mind was on my mother. 
Since the child was always conscious of his mother, he was aware 
that she was not violated by her captors. 


The Gemara concludes the statement of Rav Dimi and explains 
the challenge: And Rabbi Yehuda HaNasi married her to a priest 
based on his statement. Since it is prohibited by Torah law for a 
priest to marry a woman who has engaged in sexual intercourse 
with a man forbidden to her by Torah law and with whom she 
cannot establish a marital bond, e.g.,a gentile, it is clear that Rabbi 
Yehuda HaNasi relied on an offhand remark even with regard to a 
prohibition by Torah law. 


HALAKHA 


To the priesthood, etc. - ^3) main: If one was speaking off- 
handedly and made remarks that indicate that he is a priest, 
the information is deemed credible with regard to rabbinic law. 
Consequently, he may partake of food that has the status of 
halla or teruma by rabbinic law, but he may not partake of food 


that has the status of halla or teruma by Torah law (Beit Shmuel). 
This is comparable to the status of all priests nowadays, who 
have the presumptive status of priests but cannot unequivocally 
prove their lineage (Rambam Sefer Kedusha, Hilkhot Issurei Bia 
20:1, 14; Shulhan Arukh, Even HaEzer 3:1). 
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The Gemara answers: The Sages were lenient with regard to a 
captured woman." By Torah law, a woman taken captive may be 
presumed to remain permitted to a priest, and it is the Sages who 
decreed that she is forbidden due to the concern that she was 
raped. It is this rabbinic decree that may be disregarded on the 
basis of offhand remarks. 


§ The mishna teaches: But if the bees settled on a branch of a tree, 
he may not cut off the other’s branch in order to take the bees, 
even on the condition that he will later give him the money for it. 
It is taught in a baraita that Rabbi Yishmael, son of Rabbi 
Yohanan ben Beroka, says: It is a stipulation of the court," which 
takes effect even without being confirmed by individuals, that one 
will be permitted to enter another’s field and cut off another’s 
branch in order to salvage his own swarm of bees. And the owner 
of the field then collects the value of his branch from his fellow’s 
swarm. 


And it is also a stipulation of the court that one who sees anoth- 
er’s honey barrel break should pour out his own wine and then 
use the empty wine barrel to salvage the other’s honey, which 
is more expensive than wine. And the owner of the wine then 
collects the value of his wine from the other’s honey. And it is 
also a stipulation of the court that one who sees that another’s 
donkey has fallen should unload his own wood from his own 
donkey and load the other’s flax, which is more expensive than 
wood, in its place. And the owner of the wood then collects the 
value of his wood from the other’s flax. These stipulations take 
effect as it was on this condition that Joshua apportioned Eretz 
Yisrael to the Jewish people. 


MISHNA“” a case of one who recognizes his 


stolen vessels and scrolls" in another’s 
possession, and a rumor had spread in the city that the former 
had been the victim of theft, the purchaser, i.e., the one in posses- 
sion of these items, must take an oath to the victim as to how 
much money he spent on the purchase, and he then takes that 
sum of money in exchange for returning the items. And if no 
such rumor had spread, it is not in the purported victim's power 
to assert that the items were stolen, and he is not entitled to 
demand their return, as I could say: The items were never stolen; 
rather, the purported victim sold them to another, and this 
individual who currently possesses the item purchased them from 
that other person. 


G E M ARA? The Gemara asks: And if a rumor spread 
in the city that he had been the victim of 
theft, what of it? Let us suspect that perhaps he sold the items 


and he himself is spreading the rumor that they were stolen so 
that he will be able to buy them back. 


The Gemara answers that Rav Yehuda said that Rav said: The 
mishna is discussing a case where people, i.e., guests, came" into 
his house, and he arose at night and shouted [vehifgin], and 
said: My vessels have been stolen, in which case it seems clear 
that he was the victim of theft. The Gemara rejects this rationale: 
On the contrary, the suspicion that he is lying should apply all the 
more so, as he has found a pretext for claiming that his property 
was stolen, and it should be suspected that he is taking advantage 
of the situation dishonestly. 


Rav Kahana would conclude this halakha by stating in the name 
of Rav: The mishna is discussing a case where a group of people 
spent the night in his house. And there was a tunnel that had 
been burrowed into his house, and the people that stayed over- 
night as guests in his house left with bundles of vessels on their 
shoulders, and everyone says: So-and-so’s vessels were stolen. 
In such a case, there is clear evidence that the homeowner was the 
victim of theft. 


HALAKHA 


The Sages were lenient with regard to a captured woman — 
yon maawa: A minor who speaks offhandedly and reveals 

that a captured woman was not violated during her time in 

captivity is deemed credible. This is the halakha even if he is 

referring to his own mother. Some say that a minor is deemed 

credible in this regard, even if he is not speaking offhandedly 
but rather intends to testify, as long as he is not related to 

he woman (Rambam Sefer Kedusha, Hilkhot Issurei Bia 18:18; 

Shulhan Arukh, Even HaEzer 7:1 and Taz there). 


A stipulation of the court, etc. — 3) p1 m2 Yan: If one sees 
hat another's barrel of honey has broken and the honey is 
going to waste, he must help him save the honey, even by 
emptying his own barrel of wine, which is not as expensive as 
honey, in order to salvage the honey. He is then compensated 
or the loss of his wine by the owner of the honey. Similarly, 
if one sees that another's donkey, which was laden with flax, 
has died, he must help him save the flax even by unloading his 
oad of wood from his own donkey. He is then compensated 
for the loss of his wood by the owner of the flax. Some hold 
hat one is not required to act in this manner (Tur, Hoshen 
Mishpat 274; Shulhan Arukh, Hoshen Mishpat 2741, and in the 
comment of Rema). 


One who recognizes his stolen vessels and scrolls, etc. — 
o> hia 3) vos van: If a rumor spread that a homeowner who 
is not wont to sell his personal property was the victim of 
theft, and he recognized items belonging to him in another's 
possession, and witnesses testify that these items belong to 
the homeowner, the individual in possession of the items 
must return them to the homeowner. He may then take an 
oath on a sacred object as to how much he paid for the items, 
and the homeowner must compensate him for that amount. 
The same ruling applies if the homeowner is wont to sell his 
personal property, but the particular items involved were 
items that are generally loaned or rented out rather than sold. 
According to the Sma, this is the halakha even if there was 
no rumor that the homeowner had been the victim of theft, 
whereas according to the Shakh, it applies only if there was 
such a rumor (Rambam Sefer Nezikin, Hilkhot Geneiva 5:10 and 
Maggid Mishne and Kesef Mishne there; Shulhan Arukh, Hoshen 
Mishpat 357:1). 


Where people came, etc. — 131 DTK 993 IND 133: If a home- 
owner who is wont to sell his personal property recognizes 
items belonging to him in another's possession, and they 
are items that are not generally loaned or rented to others, 
he cannot force the other individual to give them to him 
even if he has witnesses that these items belonged to him. A 
homeowner's claim that he was robbed is deemed credible 
if witnesses testify that they saw him scream in protest as 
other individuals, who were guests of his or who broke into 
his house, exited the premises while carrying items that are 
nown to belong to the homeowner. The individual in pos- 
session of the items must return them to the homeowner, 
and he may then take an oath as to how much he paid for 
hem and the homeowner compensates him for that amount 
Rambam Sefer Nezikin, Hilkhot Geneiva 5:11; Shulhan Arukh, 
Hoshen Mishpat 357:1). 


LANGUAGE 
Shouted [hifgin] — p39: The root peh, gimmel, lamed is also 
found in the Aramaic of Targum Yonatan with the meaning of: 
To cry out. It has been surmised that the term is related to the 
Middle Persian verbal root abx6n-, which also means: To cry. 
Interestingly, this word is the source for the modern Hebrew 
word for protest, hafgana. 
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he damaged during 


burglary, but he is still obligated to return anything t 
he stole. Nevertheless, the Gemara’s discussion is in 
accordance with the opinion of Rav, who holds that 
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The Gemara questions this explanation: But perhaps only vessels 
were stolen but scrolls were not. Why must the purchaser return the 
scrolls as well as the vessels? The Gemara answers that Rabbi Hiyya 
bar Abba said that Rabbi Yohanan said: The mishna is discussing a 
case where everyone is saying that scrolls were also stolen. 


The Gemara asks: But let us suspect that perhaps only small scrolls 
were taken, while he is claiming that large scrolls were stolen. If 
this is the case, he is claiming scrolls that do not belong to him. The 
Gemara answers that Rabbi Yosei bar Hanina said: The mishna is 
discussing a case where people are saying: Such and such a scroll 
and such and such a scroll were stolen, i.e., it is known which scrolls 
were taken from the homeowner. 


The Gemara questions this as well: But perhaps the scrolls that were 
stolen were old and had therefore depreciated in value, while he 
is claiming that new scrolls were taken. If so, he is claiming scrolls 
that do not belong to him. Rav said: The mishna is discussing a case 
where people say explicitly: These are so-and-so’s vessels and these 
are so-and-so’s scrolls. In this case it is known exactly which items 
were stolen. 


The Gemara asks: And did Rav actually say this? But doesn’t Rav 
himself say that a burglar who came in and took vessels and left is 
exempt from paying for those items? What is the reason for this 
exemption? It is because he purchases them with his blood. Since 
a homeowner is allowed to kill a burglar, a burglar is exempt from 
returning the stolen items, based on the principle: One receives the 
greater punishment. Consequently, if the burglar himself is exempt, 
how can one who purchases an item from the burglar be required to 
return it? 


The Gemara explains: This matter, that one who steals acquires what 
he stole, applies only to a burglar," as he initially subjected himself 
to be killed when he broke into the house. But concerning these 
thieves, who stayed overnight as guests of the homeowner, since they 
did not break into the house and thereby subject themselves to being 
killed, they are not exempt from returning the stolen item. 


The Gemara notes that Rava says: We taught that all of these con- 
ditions must be met before the purchaser can be forced to return 
the item only with regard to a homeowner who is wont to sell his 
vessels, but with regard to a homeowner who is not wont to sell 
his vessels, 


one does not need to pursue the matter in all this detail. 


The Gemara questions this ruling: Perhaps he needed money, and 
he therefore sold the items despite the fact that he does not generally 
sell his personal belongings. The Gemara answers that Rav Ashi said: 
A rumor spread in the city that he had been a victim of theft. It is 
reasonable to assume that he is the rightful owner, as he does not 
usually sell his belongings and it is common knowledge that he was 
the victim of theft. 


§ Having assessed the mishna’s ruling with regard to a case where 
the thief remained unidentified, the Gemara discusses a case where 
the thief was found. It was stated: In a case where a thief stole an 
item and sold it, and later the thief was identified, Rav says in the 
name of Rabbi Hiyya: The homeowner's claim can be pursued 
only with the first one, i.e., the thief, but he has no claim against the 
purchaser. Rabbi Yohanan says in the name of Rabbi Yannai: The 
homeowner's claim can also be pursued with the second one, i.e., 
with the purchaser. 
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Rav Yosef said: Rav and Rabbi Yohanan do not disagree. Here, in 
the case about which Rabbi Yohanan issues his ruling, the item was 
purchased from the thief before the victim of the theft despaired 
of recovering the stolen item. Consequently, the claim can be pur- 
sued even with the second one, i.e., the purchaser. Conversely, 
there, in the case about which Rav issues his ruling, the item was 
purchased after the victim despaired, and therefore the claim can 
be pursued only with the first one, i.e., the thief. 


Rav Yosef continues: And both Rav and Rabbi Yohanan have 
accepted as halakha the ruling of Rav Hisda (111b), that if the owner 
had not yet despaired of retrieving his item, he can press his claim 
against either the thief or the purchaser. 


Abaye said to Rav Yosef: And is it so that Rav and Rabbi Yohanan 
do not disagree? Isn’t a case involving gifts to which members of 
the priesthood are entitled’ comparable to a case ofa stolen item 
that was sold before the onset of the owner’s despair, as the priest 
still hopes to receive the gifts, and yet Rav and Rabbi Yohanan 
disagree with regard to their legal status? This is as we learned in a 
mishna (Hullin 132a): If one said to a butcher: Sell me the innards 
of a cow," and the gifts of the priesthood were in them, the pur- 
chaser must give the gifts to a priest, and he may not deduct the 
value of the gifts from the money he agreed to pay the butcher. By 
contrast, if he purchased the innards from the butcher by weight, 
he must give the gifts to a priest and he may deduct the value of 
the gifts from the money he agreed to pay the butcher. 


And Rav says: They taught this halakha only where the purchaser 
weighed the innards for himself, but if the butcher weighed the 
innards for him, the priest’s claim may be pursued only with the 
butcher. The butcher is comparable to a thief when he sells the gifts 
of the priesthood to a non-priest, and Rav holds that the priest can 
press his claim only against the butcher. Similarly, in the case of the 
mishna he would hold that the owner can press his claim only 
against the thief and not against the purchaser. 


The Gemara refutes Abaye’s objection: Say that Rav meant that the 
priest can even pursue his claim with the butcher, although he is 
certainly able to claim the gifts from the purchaser. And Rav had to 
teach this lest you say that gifts of the priesthood are not consid- 
ered to have been stolen even if the butcher sells them, because 
wherever they are they remain the legal property of the priests. Rav 
therefore teaches us that they are considered to have been stolen 
in this case, and therefore the priest can press his claim against the 
butcher. 


The Gemara asks: And according to Abaye, who said that Rav and 
Rabbi Yohanan disagree, with regard to what do they disagree? 
The Gemara answers: They disagree with regard to the ruling of 
Rav Hisda. Rav disagrees with Rav Hisda and rules that one is 
entitled to collect only from the thief, while Rabbi Yohanan accepts 
the ruling of Rav Hisda and allows one to collect from either the 
thief or the purchaser. 


The Gemara presents another explanation of the dispute between 
Rav and Rabbi Yohanan: Rav Zevid said that both agree that if the 
owner has not yet despaired of retrieving his item, he can press his 
claim against either party. They disagree in a case where the owners 
despaired of retrieving it only after the item was already in the 
possession of the purchaser, but they did not yet despair when it 
was in the possession of the thief. 


Sell me the innards of a cow - 715 by myn z) ian: If one 
purchases the innards of a cow, including the gifts of the priest- 
hood, he must deliver the gifts to a priest and may not deduct 
their value from the purchase price. If the purchase was made 
by weight and the buyer weighed the meat himself, he may 


HALAKHA 


his responsibility to deliver them to the priest. If the butcher 
weighed the meat, the priest may collect his gifts from either 
the butcher or the purchaser (Rambam Sefer Zera‘im, Hilkhot 
Bikkurim 9:15 and Radbaz and Kesef Mishne there; Shulhan Arukh, 
Yoreh De'a 61:32 and Taz there). 


deduct the value of the gifts from the purchase price and it is 


NOTES 
Gifts to which members of the priesthood are entitled - 
“NAD niam: One is required to give a priest the foreleg, 
the jaw, and the maw of any non-consecrated animal that 
is slaughtered for consumption. No sanctity is attached to 
these gifts and once they are given to a priest he may give 
or sell them to a non-priest. 
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HALAKHA 


There is no difference — Kw xb: If the owner of a stolen 
item despaired of recovering it, and the item changed 
hands, e.g., the thief sold it, the individual currently in pos- 
session of the item is viewed as having legally acquired it, 
and he is not obligated to return it to the owner. It makes 
no difference whether the owner despaired of recovering 
it before or after the sale took place. Some hold that this is 
he halakha only if the thief sold the item after the owner 
despaired of recovering it (Rema, citing Rosh). If the thief 
was well known, the purchaser must return the value of 
he item to the owner. If the thief was not well known, the 
purchaser is not required to compensate the owner. If the 
purchase price was lower than the real value of the item, 
he purchaser must pay the owner the difference between 
s real value and the price that he paid. Others hold that 
he purchaser is never obligated to compensate the owner, 
even if he purchased the item from a well-known thief 
(Rambam Sefer Nezikin, Hilkhot Geneiva 5:3; Shulhan Arukh, 
Hoshen Mishpat 353:3, 356:3). 


The law with regard to the purchaser is that he can also 
collect the money from the owner — —bipwrds npibs NYT 
mam byan: fone steals an item and sells it, and it is known 
hat the owner has not despaired of recovering the item 
(see Shakh), and the thief is identified and witnesses tes- 
ify that the item possessed by the purchaser was stolen 
from the owner, the purchaser must return the item to 
he owner. The owner must compensate the purchaser 
or the amount he spent purchasing the item, due to the 
ordinance protecting the integrity of the marketplace. The 
owner may then demand that the thief compensate him 
or his loss. If the item was purchased from an individual 
well known as a thief (Shakh), the owner does not need to 
compensate the purchaser upon receiving back his stolen 
items. Some hold that even in this case, the owner must 
compensate the purchaser unless the purchaser knew 
at the time of the sale that the merchandise was stolen. 
The thief also does not have to compensate the purchaser, 
since the purchaser bought the item with the full knowl- 
edge that it was stolen (Rema, citing Rosh and Ri; see 
Shakh). If the purchaser claims that he purchased the 
item only in order to return it to its owner, the owner must 
reimburse him for the purchase (Rema, citing Mordekhai). 
This is the halakha provided that the owner would not 
have been able to reclaim the stolen item. If the owner 
would have been able to reclaim the stolen item, he need 
not reimburse the purchaser (Rambam Sefer Nezikin, Hilkhot 
Geneiva 5:2; Shulhan Arukh, Hoshen Mishpat 356:2 and Shakh 
there). 


NOTES 

The Sages implemented the provision ensuring the 
integrity of the marketplace in this case - mpa ia wy 
paw: The provision ensuring the integrity of the market- 
place stipulates that if one buys stolen goods and the 
robbery victim demands they be returned to him, the pur- 
chaser is entitled to reimbursement from the owner equal 
to the amount that he paid for the goods. By guaranteeing 
that buyers would not suffer any financial loss as a result 
of such a transaction, the Sages ensured that consumers 
would not hesitate to engage in further business dealings 
due to an unwarranted concern that any merchandise they 
might buy could be stolen goods. 


A well-known thief - npwara 333: The Ra'avad and the 
Rashba hold that any robber who steals by force has the 
status of a well-known thief, as robberies generate publicity. 
The Rambam disagrees with this ruling. 
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And it is with regard to this that they disagree: One Sage, Rabbi 
Yohanan, holds that if there is despair on the part of the owner and 
afterward there is a change in possession of a stolen item, e.g., it 
leaves the possession of the thief and enters the possession of a 
purchaser, the purchaser acquires the item. By contrast, if there is 
first a change in possession of a stolen item and afterward there 
is despair on the part of the owner, then the purchaser does not 
acquire the item. Since in this case the owner did not despair until 
after the change of possession from the thief to the purchaser, the 
purchaser did not legally acquire the item, and the owner can press 
his claim against him. And one Sage, Rav, holds that there is no 
difference" whether the despair or change of possession came first. 
As long as the owner has despaired of recovering his item, it becomes 
the property of the purchaser, and the owner cannot demand that 
he return it. 


The Gemara presents a third explanation of the dispute: Rav Pappa 
said that with regard to a stolen cloak itself, everyone agrees that 
it must be returned by the purchaser to its owner. But here, it 
is with regard to whether the Sages implemented the provision 
ensuring the integrity of the marketplace in this case" that Rav and 
Rabbi Yohanan disagree. 


Rav says in the name of Rabbi Hiyya that the claim can be pursued 
only with the first one, i.e., the thief, meaning that the law with 
regard to the purchaser is that, after returning the item to its owner, 
he can collect money only from the thief, and the Sages did not 
implement the provision ensuring the integrity of the market- 
place in this case. And Rabbi Yohanan says in the name of Rabbi 
Yannai that the claim of the purchaser can be pursued with the 
second one, meaning that the law with regard to the purchaser 
is that he can also collect the money from the owner" when he 
returns the item to him, and the Sages did implement the provision 
ensuring the integrity of the marketplace in this case. 


The Gemara questions this answer: And did Rav hold that the Sages 
did not implement the provision ensuring the integrity of the 
marketplace in this case? But wasn’t Rav Huna a student of Rav, 
and yet when a certain thief known as Hanan the Wicked? stole a 
cloak and then sold it, and the case came before Rav Huna, he said 
to that man from whom the cloak was stolen: Go redeem your 
pledge from the purchaser, i.e., reimburse the purchaser for the 
garment that he returned to you. Evidently, Rav’s own student held 
that the Sages did allow a purchaser to claim reimbursement from 
the owner. 


The Gemara answers that Hanan the Wicked is different. Since 
he has no money, there is no way for the purchaser to collect pay- 
ment from him, and the case is therefore comparable to a case 
where the thief was not identified, with regard to which case 
the Sages implemented the provision ensuring the integrity of the 
marketplace. 


Rava says: If he is a well-known thief," the Sages did not imple- 
ment the provision ensuring the integrity of the marketplace in 
this case. The purchaser should have been aware that the item may 
be stolen and should not have purchased it. The Gemara asks: But 
wasn’t Hanan the Wicked well known, and yet, according to Rav 
Huna, the Sages implemented the provision ensuring the integrity 
of the marketplace in this case? The Gemara answers: Although 
he was well known for villainy, he was not well known for theft. 


Hanan the Wicked — xw»a jam: Hanan the Wicked lived in the 


PERSONALITIES 


crimes, including theft. It is also evident from the Gemara here 


time of Rav Huna and was known for his villainy and nefarious- and elsewhere that Hanan the Wicked was very poor and did 


ness. Although he engaged primarily in vandalism, it is apparent 


not possess anything of his own. 


from the Gemara here that at times he also engaged in other 
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§ The Gemara continues to examine the provision ensuring the 
integrity of the marketplace. It was stated: With regard to one who 
stole and repaid his debt" with the stolen item, or one who stole 
and repaid his debt from credit that was extended to him with the 
stolen item, the Sages did not implement the provision ensuring 
the integrity of the marketplace in this case, as they say to the 
creditor: It was not with the expectation of receiving these stolen 
items that you gave the debtor anything. 


With regard to the integrity of the marketplace, it was also stated 
that if a thief provided a stolen item worth two hundred dinars 
as collateral" for a loan of one hundred dinars, the Sages imple- 
mented the provision ensuring the integrity of the marketplace 
in this case. Consequently, the creditor is entitled to reimbursement 
from the owner for returning the collateral. If the collateral and 
the loan were of equal value,” Ameimar said: The Sages did not 
implement the provision ensuring the integrity of the market- 
place in this case, while Mar Zutra said: The Sages did implement 
the provision ensuring the integrity of the marketplace in this 
case. 


The Gemara comments: And the halakha is in accordance with the 
opinion of Mar Zutra that the Sages did implement the provision 
ensuring the integrity of the marketplace in this case. 


The Gemara examines other applications of this provision: Ina sale," 
if the stolen item was purchased for an amount equal to its actual 
market value, the Sages implemented the provision ensuring the 
integrity of the marketplace in this case. If a stolen item worth 
one hundred dinars was purchased at the price of two hundred 
dinars," Rav Sheshet says: The Sages did not implement the provi- 
sion ensuring the integrity of the marketplace in this case, while 
Rava says: The Sages did implement the provision ensuring the 
integrity of the marketplace in this case. 


The Gemara states: And the halakha is that in all these cases" the 
Sages implemented the provision ensuring the integrity of the 
marketplace, except with regard to one who stole and repaid his 
debt with the stolen item and one who stole and repaid his debt 
from credit that was extended to him with the stolen item. 


The Gemara recounts a related incident: Avimi bar Nazi, the father- 
in-law of Ravina, was owed four dinars by a certain man, who then 

stole a cloak and brought it to Avimi as repayment for the loan. 
Avimi then lent him four additional dinars. In the end, the thief 
was identified as the debtor, and the case came before Ravina 

to determine whether or not the owner would have to pay Avimi 

for returning the cloak. 


NOTES 


The collateral and the loan were of equal value - mwa mw: 
The collateral taken for a loan is generally worth more than 
he loan itself in order to ensure that the loan is repaid. Since 
he collateral in this case was merely equal to the value of the 
oan, it is apparent that the creditor was not actually relying 
on it to secure payment, and he lent the money because he 
rusted the debtor. In this case, Ameimar holds that the Sages 
did not implement the provision ensuring the integrity of the 
marketplace. According to the Rid, all agree that if the creditor 
ent a sum of money even greater than the value of the collateral, 
he provision ensuring integrity of the marketplace does not 
apply. The Rambam disagrees. Some explain that according 
o the Rambam, a creditor may have an interest in a particular 
item, such that he is willing to lend more than its value in order 
o have it as collateral. 


D 


A stolen item worth one hundred dinars was purchased at 
the price of two hundred dinars - jN123 nga MW: Since the 
buyer overpaid for the item, it is clear that he intended to give 
the seller a gift. Consequently, the entire sum is viewed as a gift, 
and the buyer cannot demand compensation from the owner 
for even the fair market value of the item. By contrast, Rava holds 
that the ordinance is applied in its full capacity, and the owner 
must compensate the purchaser for the entire sum he paid for 
the item (Rashi). 


The halakha is that in all these cases, etc. — yaa xoa 
^d: Tosafot write that this applies to cases about which there 
is a dispute recorded in the Gemara. By contrast, in the case of 
a well-known thief, all agree that the Sages did not implement 
the provision ensuring the integrity of the marketplace. This is 
also the ruling of Rav Hai Gaon. 


HALAKHA 

One who stole and repaid his debt, etc. — jajna y151 233 
^3): If one stole an item and used it to repay a debt, the 
creditor must return the item to its owner. The ordinance 
to ensure the integrity of the marketplace does not apply, 
and therefore the owner does not have to compensate the 
creditor. Rather, it is up to the creditor to collect payment 
from the thief (Rambam Sefer Nezikin, Hilkhot Geneiva 5:6). 


Collateral - xmaawi: If one stole an item and provided 
it as collateral for a loan, regardless of whether the loan 
was of more or less money than the value of the collateral, 
the ordinance to ensure the integrity of the marketplace 
applies. Consequently, when the creditor returns the item 
to its owner, the owner must compensate the creditor and 
then sue the thief in order to recoup his money. If the thief 
was well known as a thief, the ordinance to ensure the 
integrity of the marketplace does not apply. According to 
the Ra’avad, this ordinance applies only if the value of the 
collateral was equal to the amount of the loan (Rambam 
Sefer Nezikin, Hilkhot Geneiva 5:6). 


A sale, etc. -= 131 xt: If one purchases a stolen item from 
an individual not widely known to be a thief, he must return 
the item to its owner. The owner must compensate him for 
the amount that he spent on the item, and then the owner 
takes the thief to court to recover that amount (Rambam 
Sefer Nezikin, Hilkhot Geneiva 5:7; Shulhan Arukh, Hoshen 
Mishpat 356:8). 
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Ravina said to Avimi: With regard to the first four dinars that were 
lent, the thief is viewed as one who stole and repaid his debt, and 
the owner is not required to give anything in exchange for the 
garment’s return as the Sages’ ordinance ensuring the integrity of 
the marketplace does not apply in such a case. With regard to those 
four additional dinars, take your money from the owner of the 
cloak and return the cloak to him. Since Avimi lent the second set 
of dinars only because he had received the cloak, Ravina ruled that 
the Sages’ ordinance applied to him. 


Rav Kohen objects to this: But perhaps the cloak was given to 
Avimi only in payment for these first four dinars, and it was a case 
of a thief who stole and repaid his debt or who stole and repaid 
his debt from credit that was extended to him with the stolen item. 
And the latter four dinars were loaned because Avimi trusted the 
debtor, just as he trusted him initially, when he lent the first four 
dinars. The cloak was not collateral for the second loan, and there- 
fore the Sages’ ordinance should not apply. The matter circulated 
until it came before Rabbi Abbahu, who said: The halakha is in 
accordance with the opinion of Rav Kohen." 


The Gemara recounts another incident: A resident of Naresh stole 
a scroll and sold it to a resident of Pappunya for eighty dinars. 
The resident of Pappunya then went and sold it to a resident of 
Mehoza for one hundred and twenty dinars. In the end, the thief 
was identified and Abaye said: The original owner of the scroll 
should go and give the resident of Mehoza eighty dinars and 
take his scroll in return. And afterward, the resident of Mehoza 
should go and take the remaining forty dinars from the resident 
of Pappunya. 


Rava objects to this: Now that it has been established that with 
regard to one who purchases from a thief, the Sages implemented 
the provision ensuring the integrity of the marketplace in this 
case despite the fact that he dealt with the thief directly, is it neces- 
sary to teach that the same would apply to one who purchased a 
stolen item from a purchaser? Accordingly, the final purchaser is 
entitled to receive from the original owner the full amount that he 
paid for the item. 


Rather, Rava said that the original owner of the scroll should go 
and give the resident of Mehoza one hundred and twenty dinars 
and take his scroll in return. And afterward the original owner of 
the scroll should go" and collect forty dinars from the resident 
of Pappunya and eighty dinars from the resident of Naresh, as 
each profited from the sale in these amounts, respectively. 

In a situation where this individual came 


M I S H N with his barrel of wine, and that individual 


came with his jug of honey, if the barrel of honey cracked and 
this first individual poured out his wine and salvaged the other's 
honey, which is worth more than the wine, by collecting it into his 
wine barrel, 


HALAKHA 


The halakha is in accordance with the opinion of Rav Kohen — 
DEEI) xnabn: If one lent another one hundred dinars, and the 
debtor stole an item and used it to repay the loan, and the credi- 
tor then lent him another one hundred dinars, if the debtor was 
then identified as the thief, the ordinance ensuring the integrity 
of the marketplace does not apply. Consequently, the creditor 
must return the stolen item and he has no right to demand 
compensation from the original owner. If the thief gave his 
creditor the stolen item as collateral for the second loan, the 
ordinance ensuring the integrity of the marketplace does apply. 
The court informs the creditor that if he is found to be lying 
he will be excommunicated, and, according to the Shakh, the 
creditor must take an oath confirming that the stolen item was 
used as collateral. The creditor then returns the item to the owner 
and receives compensation from the owner for the value of the 


item (Rambam Sefer Nezikin, Hilkhot Geneiva 5:8; Shulhan Arukh, 
Hoshen Mishpat 356:9). 


The owner of the scroll should go, etc. — 131 *15D7 2 Dib: 
If Reuven bought a stolen item from a thief for 100 dinars and 
sold it to Shimon for 120, the original owner may reclaim the item 
from Shimon in exchange for 120 dinars. He may then sue Reuven 
for his 20 dinars of profit and claim the other 100 dinars from the 
thief. If Reuven purchased the item from a well-known thief, the 
original owner compensates Shimon for the 120 dinars he paid 
for the item (see Tur, Shakh, and Sma), and he may then extract 
all 120 dinars from Reuven. Reuven then sues the thief for the 100 
dinars that he paid the thief. It should be noted that all of this 
is the halakha only if the original owner had not yet despaired 
of retrieving his item (Rambam Sefer Nezikin, Hilkhot Geneiva 5:9; 
Shulhan Arukh, Hoshen Mishpat 356:10). 
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the owner of the wine has the right to collect only his wage," i.e., 
compensation for the effort he put into salvaging the honey. He is 
not, however, entitled to compensation for the wine itself. But if 
the owner of the wine said: I will salvage‘ your honey and you 
will pay me the value of my wine, the owner of the honey is 
obligated to pay him compensation for the wine. 


Similarly, if a river washed away his donkey" and the donkey of 
another, and his donkey was worth one hundred dinars and the 
donkey of the other was worth two hundred, and the individual 
with the less valuable donkey abandoned his donkey and instead 
salvaged the donkey of the other, he has the right to collect only 
his wage, i.e., compensation for the effort he put into salvaging 
his fellow’s donkey. But if he said to the owner of the more valuable 
donkey: I will salvage your donkey and you will pay me the 
monetary value of mine in exchange, the owner of the more 
valuable donkey is obligated to pay the rescuer compensation for 
his donkey. 


GEMARA“* why does one who pours out wine 


have the right to collect only this wage? Let 
him say to the owner of the honey: I have acquired your honey 
from ownerless property. Isn’t it taught in a baraita: One who was 
laden with jugs of wine and jugs of oil and saw that they were 
breaking and their contents were leaking out should not say: This 
is hereby separated as teruma" and tithe for the produce that I 
have in my house. And even if he said this, it is as though he did 
not say anything. The fact that one cannot separate produce that is 
about to be lost as teruma or tithe indicates that such property is 
considered ownerless. 


The Gemara answers that it is as Rabbi Yirmeya says in a different 
context, that the ruling discussed there is referring to a case where 
the basket of the olive press™ was wrapped around it so that the 
barrel would not break completely, and some of the contents would 
remain inside. So too, here, the mishna issued its ruling only when 
the basket of the olive press was wrapped around the honey barrel 
so that it would not break completely, and the contents are therefore 
not rendered ownerless. 


HALAKHA 


The owner of the wine has the right to collect only his wage, 
etc. =^ W xx b px: If one was walking with his barrel of 
wine and saw another's barrel of honey break, and he spilled 
out his wine in order to salvage the more expensive honey, he 
has the right to compensation for the effort he expended and 
or the barrel he gave to the owner of the honey, but not for 
he wine he spilled out (Perisha, citing Rashi). If he stipulated 
o the owner of the honey, before spilling out his wine, that he 
wants to be reimbursed for the wine, the stipulation is binding. 
This applies even if the stipulation was made before a court that 
happened to be present, in the absence of the owner of the 
honey (Maggid Mishne). Furthermore, if neither the owner of the 
honey nor a court were available to accept such a stipulation, 
he stipulation applies even though it was never formally issued. 
tis only if he had the opportunity to issue the stipulation, and 
did not do so, that he is not compensated for his wine (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 12:5; Shulhan Arukh, Hoshen 
Mishpat 264:5 and Sma there). 


If a river washed away his donkey, etc. — 131 Tian bm ypy: 
If one’s donkey and another's donkey were drowning in a river 
and one saved the other's donkey instead of his own, he is 
entitled to compensation only for his effort and not for the value 


of his lost donkey. If he stipulated before the owner of the other 
donkey, or before a court that happened to be present, that the 
owner of the other donkey must compensate him for the value 
of his donkey, the stipulation is binding. The Rerna writes, citing 
the Tur, that if the owner of the other donkey is not present, the 
stipulation is applied even though it was never formally issued 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 12:3; Shulhan 
Arukh, Hoshen Mishpat 264:3). 


He should not say: This is hereby teruma, etc. = 719771 Wax» x 
ndana: One should not separate produce that is about to be 
lost as teruma, and if he attempted to do so his act of separating 
it is invalid (Rambam Sefer Zera’‘im, Hilkhot Terumot 3:17). 


Where the basket of the olive press, etc. - 137 ma bows 
^3): If a barrel of honey cracks and the honey is leaking out, it 
is considered ownerless, and anyone who manages to salvage 

it may acquire it. If the honey is not currently leaking out, even 

if the barrel is no longer fit for storing the honey, it is not con- 
sidered ownerless (Maggid Mishne). Some say that even in that 
case it is ownerless. Similarly, if there was a fire in a town and its 

residents fled, anyone who salvages property is entitled to keep 

it (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 12:5; Shulhan 

Arukh, Hoshen Mishpat 264:5, and in the comment of Rema). 


But if the owner of the wine said: | will salvage, etc. - OX) 
nov doy ‘wax: The early commentaries discuss whether the 
owner of the honey must accept the wine owner's stipula- 
tion in order for it to take effect. Some hold that the owner of 
the honey must explicitly accept the condition, while others 
hold that even if he remains silent, his silence indicates 
that he has acquiesced to the stipulation and is therefore 
bound by it even without explicit confirmation (see Shita 
Mekubbetzet and Tosefot Yom Tov). 


_ BACKGROUND - 
Basket of the olive press - 737 ma bpp: The olives in a 
press would be placed in a basket in order to prevent them 
from being scattered when pressed by the beam. The oil 
would then seep through the netting of the basket into 
a receptacle. 


Ancient olive press in Tel Hatzor 
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HALAKHA 


One was traveling on the road and had money in his 
possession, etc. — 3) 1a niy J172 ka: If one was travel- 
ing on the road and saw a robber coming toward him, if he 
is able to save his property from the robber, even if it would 
be difficult for him to do so, and he transferred the sanctity 
of second-tithe produce to coins he was carrying, the transfer 
takes effect. If he is not able to prevent the robber from tak- 
ing his coins, the transfer does not take effect (Rambam Sefer 
Zera‘im, Hilkhot Ma‘aser Sheni 4:12). 


Water that was exposed — tanw aa: Due to the poten- 
tial danger involved, water that was left exposed for long 
enough to allow a snake to drink from it may not be poured 
in the public domain, sprinkled in a house, or given to a per- 
son or even to an animal to drink, with the exception of cats, 
which are resistant to snake venom. These prohibitions do 
not apply in places where snakes are not commonly found 
(Rambam Sefer Nezikin, Hilkhot Rotze'ah UShmirat HaNefesh 
11:14-15; Shulhan Arukh, Yoreh De‘a 16:1). 


NOTES 


The second-tithe produce that | have in my house, etc. - 
“ora Jina b ww niva 7: The second tithe was sepa- 
rated after the teruma was given to the priests and the first 
tithe was given to the Levites. The second tithe was to be 
brought to Jerusalem to be consumed there by its owner. 
If one could not carry the produce all the way to Jerusalem, 
the second tithe could be redeemed for money, and the 
money could be spent in Jerusalem to purchase food items, 
which would then attain the sanctity of the second tithe. In 
the case discussed here in the Gemara, by transferring the 
sanctity from the produce to the coin, the individual would 
effectively save himself a trip to Jerusalem, as the produce 
may now be eaten outside of the city while the coins will be 
taken by the robber. 


Due to the priest's loss — 713 p37 "92: Ritually impure 
teruma may not be eaten and must be destroyed, although 
it is permitted for one to benefit from it. Therefore, since the 
oil may be used to light a fire that one benefits from as it 
burns, the loss of impure teruma oil is a greater loss to the 
priest than the loss of impure teruma wine. 


Nor give it to his animal to drink — inga ny on npw? x»: 
Rashi explains that he should not give this water to his animal 
to drink because if he then slaughters and eats the animal, 
the venom may cause harm to the person who ate from it. 
Tosafot explain that one may not give this water even to a 
non-kosher animal, lest he cause harm to the animal. 


If one mixed the wine — iw: Rashi explains that this refers 
to pouring the wine from the barrel into the receptacle, from 
which it is passed through the strainer. The pouring mixes 
the wine and changes the consistency of the venom, allow- 
ing it to pass through the strainer. Alternatively, the Ra’avad 
explains that this refers to pouring the wine quickly through 
the strainer; the force of the pouring itself forces the venom 
through the strainer. 


BACKGROUND 


Exposed — aban: In many places in the Talmud the Sages 
express concern with regard to water, wine, or milk that was 
left uncovered for enough time for a snake to reach it, as per- 
haps a poisonous snake drank from the liquid and deposited 
its venom there. Because of this danger the Sages prohibited 
drinking these liquids if they were left uncovered. 

Most types of snake venom known to us today are 
composed of proteins that can be dissolved by enzymes in 
the digestive system and rendered harmless. Nevertheless, 
such venoms are dangerous when swallowed due to the 
possibility of a wound or ulcer in an individual's mouth or 
digestive system. In such situations the venom may enter 
the bloodstream through the affected area, however small. 
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The Gemara challenges the baraita that stated: And even if he 
said that the wine or oil is separated as teruma or tithe, it is as 
though he did not say anything. But isn’t it taught in a different 
baraita: If one was traveling on the road and had money in 
his possession," and he saw a ruffian moving toward him, he 
should not say: The second-tithe produce that I have in my 
house’ is hereby desacralized onto these coins, i.e., the sanctity 
of the produce is hereby transferred to the coins. But if he said 
so, his statement stands, and the produce is desacralized while 
the coins attain the sanctity of the second tithe. 


The Gemara answers: Here we are dealing with a case where he 
is capable of saving his money from the ruffian and that is why 
he may transfer the sanctity of the second tithe to the coins. The 
Gemara asks: If it is a case where he is capable of saving the 
money, why should he not say that the produce should be desa- 
cralized ab initio? The Gemara answers: It is a case where he is 
capable of saving the money only with difficulty. Consequently, 
he should not transfer the sanctity of the second tithe to the coins, 
as it may be lost; but if he does so, the transfer takes effect, as it 
is not certain that the money will be lost. 


The Gemara asks: And is it so that wherever there is a potential 
loss one should not say that the sanctity is transferred to the 
money ab initio? But isn’t it taught otherwise in the following 
baraita: If one had ten barrels of ritually impure, untithed wine, 
i.e. first-tithe wine from which the teruma of the tithe had not 
yet been separated, and he saw that one of them had broken and 
that its contents were leaking out, or that it had been exposed’ 
and is forbidden for consumption, he may say: This barrel is 
hereby separated as the teruma of the tithe for the other nine 
barrels. But with regard to oil, he should not do so due to the 
priest’s loss." 


The Gemara answers that Rabbi Yirmeya said: The baraita 
issued its ruling only when the basket of the olive press was 
wrapped around the barrel so that some of its contents would 
remain inside. The Gemara asks: Granted, this rationale applies 
to a barrel that was broken, as the remaining contents are still 
fit for use, but with regard to a barrel that was exposed, for what 
use is it fit? 


And if you would say that the exposed wine is fit for sprinkling, 
in order to spread its pleasant aroma, isn’t it taught otherwise in 
the following baraita? With regard to water that was exposed," 
one may not pour it out in the public domain, nor mix clay 
with it, nor settle dust with it by sprinkling it in a house, nor 
give it to his animal to drink," nor give it to the animal of 
another. This proves that exposed liquids may not be used even 
for sprinkling. 


The Gemara answers: The wine is fit for use because he passed 

it through a strainer, and it is in accordance with the opinion 

of Rabbi Nehemya, as it is taught in a baraita: A vessel covered 

with a strainer is subject to the halakha of exposure if the vessel 

is left unsupervised. Rabbi Nehemya said: When is this so? It is 

so when the lower vessel, in which the liquid collects after pass- 
ing through the strainer, is exposed. But when the lower vessel 

is covered, even if the upper vessel is exposed, it is not subject 
to the halakha of exposure, because the venom ofa snake is like 

a sponge in that it floats and stays in place. 


The Gemara questions this explanation: Wasn’t it stated with 
regard to Rabbi Nehemya’s ruling that Rabbi Simon says that 
Rabbi Yehoshua ben Levi says: They taught Rabbi Nehemya’s 
ruling only where one did not mix it, but if one mixed the 
wine," any venom found in it becomes capable of penetrating the 
strainer? Consequently, the wine remains forbidden even if it is 
passed through a strainer. 
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The Gemara answers: There, too, it is possible to prevent the 
venom from mixing with the wine by placing something upon the 
mouth of a barrel that will filter it slowly so that the venom will 
not penetrate the strainer, and the wine may therefore be used. 


It has now been established that the baraita, which states that if one’s 
barrel of untithed, impure wine is breaking, he may separate it as 
teruma of the tithe for other barrels ofuntithed, impure wine, may be 
explained in accordance with the opinion of Rabbi Nehemya. The 
Gemara asks: And according to Rabbi Nehemya, may we separate 
teruma from impure produce for other impure produce? 


Butisn’t it taught in another baraita: One may separate teruma from 
produce that is impure for other produce that is impure, and from 
produce that is pure for other produce that is pure, and from produce 
that is pure for produce that is impure, but not from produce that is 
impure for produce that is pure." Rabbi Nehemya says: Even with 
regard to separating from produce that is impure for produce that is 
impure, the Sages permitted one to separate teruma in this manner 
only in the case of doubtfully tithed produce [demai]." Conse- 
quently, how can the aforementioned baraita unequivocally permit 
one to separate impure wine as teruma of the tithe for other impure 
wine? The Gemara answers: Here too, in the baraita, it is discussing 
a case of demai. 


The Gemara discusses the continuation of the baraita cited previously: 
The Master said in the baraita: But with regard to oil, he should not 
do so, due to the priest’s loss. The Gemara asks: What is different 
about a leaking barrel of impure oil, which one may not separate as 
teruma, because if he does so the priest will suffer a loss? That case is 
different because the impure teruma oil is fit to be used to kindle a 
fire, and the priest will now not receive that oil. The Gemara chal- 
lenges: But wine is also fit to be used, as the priest is able to sprinkle 
itin order to impart a pleasant aroma. Why is there is no concern that 
the priest will suffer a loss? And if you would say that sprinkling is 
nothing, i.e., it is insignificant, doesn’t Shmuel say in the name of 
Rabbi Hiyya: One drinks from a log of wine worth one sela, and one 
sprinkles from a log of wine worth two sela, which indicates that there 
is greater benefit in sprinkling wine than in drinking it? 


The Gemara answers: Here we are dealing with new wine that has 
not yet developed an aroma and is therefore not fit for sprinkling. 
The Gemara counters: But isn’t it fit to allow it to age so that it will 
become fit for sprinkling? The Gemara responds: If one waits for it to 
age, he might come to experience a mishap with it, as he will forget 
that it is impure teruma, which is forbidden for consumption. 


The Gemara asks: Oil should also be subject to the concern that one 
might come to experience a mishap with it, as he might forget that 
it is forbidden and mistakenly drink it. The Gemara explains: The 
halakha is that the priest must place the oil in a foul vessel, and there 
is no concern that he will consume it, as such oil is used only for 
kindling. The Gemara asks: Let the wine also be placed in a foul 
vessel, in which case there would be no concern that he would drink 
it. The Gemara responds: Now that he desires to use it for sprinkling, 
would he place it in a foul vessel? This would ruin its aroma. Conse- 
quently, the wine may not be kept due to concern over a possible 
mishap, while the oil may be kept. 


The Gemara notes: And the concern with regard to a mishap itself is 
a dispute between tanna’im. As it is taught in a baraita: With regard 
to a barrel of teruma wine that became impure and is therefore 
forbidden for consumption, Beit Shammai say: 


Doubtfully tithed produce [demai] 


— x07: Demai refers to 
produce acquired from common, uneducated people. Although 
most people separated tithes, a significant minority separated 
only teruma but not the tithes. The Sages therefore decreed 


NOTES 


that one who acquires produce from such an individual must 
separate the tithes. Nevertheless, since this decree was based 
upon mere suspicion, the Sages allowed one to separate impure 
food as the teruma of the tithe for other impure food. 


HALAKHA 


But not from produce that is impure for produce that 
is pure — inert by wave pa x5 bars: It is prohibited to 
separate ritually impure produce as teruma for other 
produce that is pure. If one did so unwittingly, his act of 
separating it takes effect and the other produce may be 
eaten. If he attempted to do so intentionally, the produce 
he separated as teruma is considered teruma, but the 
other produce is still considered untithed, and he must 
separate other ritually pure produce as teruma (Rambam 
Sefer Zera’im, Hilkhot Terumot 5:8). 
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The wine must all be poured out - 45a ewn: Teruma that 
became ritually impure may not be left around in a manner 
that may lead to its consumption. Accordingly, liquid that is 
not suitable for kindling a fire, e.g., wine, must be poured 
out. Although this is in accordance with the ruling of Beit 
Shammai, whose opinions are generally not accepted as 
halakha, there are numerous cases in the Gemara where the 
Sages were concerned for possible mishap, and therefore 
one must be concerned in this case as well (Kesef Mishne). 
Rabbeinu Hananel and the Ramah contend that the wine 
may be used for sprinkling, in accordance with the opinion 
of Beit Hillel (Rambam Sefer Zera‘im, Hilkhot Terumot 12:12). 


In a case where one was fleeing, etc. — 13) Nia TT y: 
If one was fleeing from prison and offered a ferryman an 
excessive payment in order to take him across a river, he is 
obligated to pay the ferryman only the usual fare. If a fisher- 
man refrained from performing his work in order to take him 
across, the prisoner must pay him the full sum promised, even 
if it exceeds the fisherman's sacrificed income (Sma; see Ketzot 
HaHoshen). Some write that with regard to a service for which 
people often pay a large sum, one is obligated to pay the full 
amount promised even if the service provider did not suffer 
any loss of income (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 12:7; Shulhan Arukh, Hoshen Mishpat 264:7, and in 
the comment of Rema). 


os. 
A decision by a third party - mun my: When there is 
a dispute between two Sages, and a third Sage then issues a 
ruling in accordance with one of them, the halakha is gener- 
ally in accordance with the decision of the third Sage (see 
Shabbat 39b), which is the opinion of the majority. In this case, 
however, since Beit Shammai and Beit Hillel did not distin- 
guish between the field and the house, the opinion of Rabbi 
Yishmael, son of Rabbi Yosei, is merely a third opinion rather 
than a ruling in accordance with one of the original disputants 
(Rav Hai Gaon; Rashi; Tosafot, citing Ri; Meiri). Others explain 
that since Rabbi Yishmael, son of Rabbi Yosei, lived in a later 
generation than Beit Shammai and Beit Hillel, his opinion 
is not given enough weight to determine which opinion is 
considered the majority (Rabbeinu Hananel; Tosafot, citing 
Rabbeinu Tam; Rid). 


You have caused me a loss — *3N TDD: Because the fisher- 
man suffered a loss, he is entitled to the entire sum promised 
to him even if that sum is greater than the loss he suffered 
(Lehem Mishne; Sma). By contrast, the Ketzot HaHoshen (264:2) 
cites opinions that the fisherman is entitled to recoup only 
the loss that he suffered. 


LANGUAGE 
Fish [kavrei] — 1m3: This is an Aramaic term for fish. In some 
dialects of Aramaic the word is nunei. Some claim that it 
refers to a specific kind of fish rather than serving as a general 
term for fish. 
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The wine must all be poured out" in order to prevent a possible 
mishap. And Beit Hillel say: Let the wine be used for sprinkling. 
Rabbi Yishmael, son of Rabbi Yosei, said: I will decide the 
halakha by proposing an intermediate opinion: If the wine became 
impure in a house, it may be used for sprinkling, as it can be used 
immediately, but if it became impure in the field, it must all be 
poured out, as it is possible that by the time it is brought to the 
house and used for sprinkling, someone may drink it. 


There are those who say that he decided the halakha as follows: 
With regard to aged wine, it may be used for sprinkling, as it is 
fit to be sprinkled immediately, but with regard to new wine, 
which does not yet have a pleasant aroma, it must all be poured 
out in order to prevent a possible mishap. They said to Rabbi 
Yishmael, son of Rabbi Yosei: A decision by a third party" does 
not conclusively decide the halakha. 


§ The mishna teaches that if the owner of the wine said to the 
owner of the honey: I will salvage your honey and you will pay 
me the value of my wine, the owner of the honey is obligated to 
give him compensation for the wine. The Gemara asks: Why is 
the stipulation binding? Let the owner of the honey say to him: I 
was merely fooling with you when I accepted your condition, and 
I did not agree to it at all. 


Isn’t it taught in a baraita: In a case where one was fleeing" from 

prison and there was a ferry before him, and he said to the ferry- 
man: Take this entire dinar and take me across the river, the 

ferryman has the right to collect only his usual wage, but not 

the entire dinar. Apparently, the prisoner could have said to him: 
I was merely fooling with you and never intended to pay you a 

full dinar. Here also, let the owner of the honey say to the owner 
of the wine: I was merely fooling with you. 


The Gemara answers: This case in the mishna is not comparable 
to the case cited above; rather, it is comparable to the latter clause 
of that same baraita, which states: And if he said to the ferryman: 
Take this dinar as your wage and take me across the river, the 
prisoner must give him his wage in the full amount, i.e., the 
entire dinar. 


What is different in the first clause, which states that the ferry- 
man receives only his regular wage, and what is different in the 
latter clause, which states that he receives the full dinar? Rami bar 
Hama said: The latter clause deals with a trapper who scoops fish 
from the sea, i.e., a fisherman, and he can say to the prisoner: You 
have caused me a loss" of fish [kavrei] worth a dinar, which I 
would have caught had I not taken you across the river. Similarly, 
in the case in the mishna, the owner of the wine sustains a financial 
loss in order to save the honey, and therefore he is entitled to the 
compensation that the owner of the honey agreed to pay. 


§ The mishna teaches: Ifa river washed away his donkey and the 
donkey of the other man, and his donkey is worth one hundred 
dinars, etc. The Gemara notes: And it is necessary to teach both 
the case of the barrels of wine and honey and the case of the 
donkeys, as if it had taught us only the first case, that of the wine 
and honey, it might be said that it is only there, in that case, that 
when the owner of the wine states his stipulation, the owner of 
the honey gives him the value of the entire loss. Why is this? It 
is because the wine is lost through the direct action of its owner. 
But here, in the case of the donkeys, since the donkey is lost 
by itself in the river, let us say: The one who salvages the donkey 
of his fellow has the right to only his wage, i.e., compensation 
for his labor. 
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And if the mishna had taught us only the case of the latter clause, 
it might be said: It is here, in the case of the donkeys, that if the 
intention of the one who saved the donkey was unspecified, i.e., 
he did not stipulate that the owner of the other donkey would 
compensate him for the loss of his own donkey, he has the right to 
only his wage, because the donkey is lost by itself. But there, 
where the barrel of wine is lost through the direct action of its 
owner, one might say: Even in a case where the intention of 
the owner of the wine was unspecified, the owner of the honey 
must give him the value of the entire barrel of wine. The Gemara 
concludes: Indeed, both cases are necessary. 


The Gemara cites a relevant discussion. Rav Kahana raised a 
dilemma before Rav: If one descended into the river to rescue 
another's donkey instead of his own after stipulating that he would 
be compensated for the loss of his own donkey, and his own 
donkey emerged" from the river by itself, what is the halakha? Is 
the rescuer still entitled to payment from the owner of the donkey 
that he saved, despite the fact that he did not suffer a monetary 
loss? Rav said to him: The rescuer is still compensated because it 
was from Heaven that mercy was bestowed upon him, and his 
good fortune does not affect the stipulation. 


This is like that case where Rav Safra was traveling in a caravan, 
and a certain lion followed them, accompanying them’ along the 
way. Every night, the travelers would send one of their 
donkeys to the lion, and the lion would eat it. When Rav Safra’s 
time arrived to provide the lion with prey, he sent it his donkey 
but the lion did not eat it. Rav Safra went ahead and acquired 
it back, as his donkey had become ownerless when he presented 
it to the lion. Although Rav Safra did not lose his donkey, he 
had fulfilled his obligation to provide the lion with a donkey, and 
his good fortune did not affect his obligation vis-a-vis the other 
travelers. 


With regard to this episode, Rav Aha of Difti said to Ravina: Why 
was it necessary for him to acquire the donkey again? Although 
Rav Safra made it ownerless by sending it to the lion, it was made 
ownerless only with the intention that the lion would consume 
it, but it was not made ownerless with the intention that every- 
one else could acquire it. Accordingly, no one else could have 
acquired the donkey. Ravina said to him: Rav Safra did so as an 
added precaution. 


Rav raised a dilemma before Rabbi Yehuda HaNasi: If one 
descended into the river in order to rescue another’s donkey 
instead of his own, but he did not manage to rescue it," what is the 
halakha? Does the stipulation still apply so that the owner of the 
donkey he attempted to rescue must compensate him for the loss 
of his own donkey? Rabbi Yehuda HaNasi said to him: And is this 
a question? It is clear that he has the right to collect only his wage, 
but he is not entitled to the value of his own donkey. 


Rav raised an objection to Rabbi Yehuda HaNasi’s ruling from a 
baraita: In a case of one who hires a laborer 


HALAKHA 


If one descended to rescue another's donkey, and his own 


donkey emerged - bw aby Syd TY: 


own donkey in order to rescue another's donkey and stipulated 
that the other individual must compensate him for his donkey, 
even if the rescuer’s donkey emerges unscathed, the rescuer is 
still compensated. The Rema writes that the rescuer’s own don- 
key is rendered ownerless, and therefore another may acquire 
it if he does so before the rescuer becomes aware that it has 
survived (Rambam Hilkhot Gezeila VaAveda 12:3; Shulhan Arukh, 
Hoshen Mishpat 264:3 and Netivot HaMishpat there). 


If one descended in order to rescue another's donkey but 
did not manage to rescue it -byn Cika ‘ty: If one aban- 
doned his own donkey in order to attempt to save the donkey 
of another, and he was not successful in saving that donkey, 
he is entitled to payment only for the effort he put into the 
attempted rescue. The Rema writes that he is entitled to this 
amount only if he stipulated in advance that the other indi- 
vidual would compensate him for the donkey he abandoned 
in order to save the other donkey; otherwise, the failed rescuer 
receives nothing at all. Others maintain that if this stipulation 
was made, it is completely binding and the attempted rescuer 
is compensated for the loss of his own donkey (Rambam Hilkhot 
Gezeila VaAveda 12:4; Shulhan Arukh, Hoshen Mishpat 264:4). 


If one abandoned his 


BACKGROUND 

A certain lion accompanying them — tt «1717 amd: While 
ions usually pursue their prey in the wild, at times they may 
ollow a caravan through the desert, e.g., the route between 
Syria and Babylonia, in order to prey on the pack animals. In 
order to prevent the panic that would ensue shoulda lion be 
ound in the camp and to prevent an attack on the people, 
at times the members of the caravan would intentionally 
place an animal before the lion in order to protect the more 
important pack animals. If a lion eats a large animal like a 
donkey it will be satiated and will not return for more meat 
or a period of time. For this reason, it is possible that the 
donkey that was abandoned on a certain night would not 
be eaten by the lion. 
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BACKGROUND 


Plums — pappaa: This is the Prunus domestica var. 
damascena, a species of plum tree native to Damascus, 
also known as the damson plum. It is a small, deciduous 
tree and has white flowers and wide, coarse leaves. Its fruit 
are round or egg-shaped, grow up to three centimeters in 
diameter, and are black or yellow and fuzzy. This species 
is still cultivated today. 


Damson plums 


NOTES 


Even according to the number of souls - niwa) by: The 
reason for this policy is that if travelers get lost in the desert, 
there is danger both to their property and to their personal 
safety. The Rosh interprets this phrase as indicating that half 
the payment is calculated based upon the property that each 
traveler is transporting, and half is divided equally among the 
travelers. The Ra'avad and the Meiri explain that the payment 
is divided equally among all the travelers up to the amount 
generally charged according to the custom of donkey drivers, 
and the rest is calculated based upon property. Rabbeinu 
Yehonatan explains that the entire payment is divided equally 
among the travelers. 
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The employer gives the worker his entire wage - Nav b mi) 
own: If one hires another person to deliver food to an individ- 
ual whois ill, and by the time the messenger arrives the patient 
has recovered or has died, he must still pay the messenger the 
entire sum he agreed to pay him. Some hold that this is the 
halakha only if the messenger had to interrupt a different voca- 
tion in order to perform his task, but otherwise, the employer is 
required to pay him for his effort but is not required to give him 
the full wage he stipulated (Rambam Sefer Mishpatim, Hilkhot 
Sekhirut 9:8; Shulhan Arukh, Hoshen Mishpat 335:3). 
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to bring cabbage and plums’ to an ill person, and he went and 
found that the patient had already died or recovered, the employer 
nevertheless gives the worker his entire wage." Evidently, one is 
paid for his efforts even if the desired result is not accomplished. 
Accordingly, the rescuer’s stipulation should apply, and one should 
be obligated to pay another for attempting to salvage his donkey 
even if he did not actually succeed in doing so. 


Rabbi Yehuda HaNasi said to him: Are those two cases compa- 
rable? There, in the case of the ill person, the agent performed his 
assignment, as he procured and delivered the foods to the ill person, 
but here, in the case of the donkeys, the agent did not perform his 
assignment, as he was unable to rescue the animal from the river. 


§ Apropos the episode involving Rav Safra, the Gemara discusses 
the division of expenses among travelers in a caravan. The Sages 
taught in a baraita: In the case of a caravan that was traveling in 
the desert" and a troop of bandits stood over it in order to attack 
and pillage it, and the members of the caravan agreed to pay ransom 
to the bandits, they calculate each traveler's contribution according 
to the amount of money he is carrying, and they do not calculate 
according to the number of souls in the caravan, i.e., the expense 
is not divided equally among the travelers. 


But if they hired a scout who travels in front of them and leads 
them safely through the desert, the travelers calculate each one’s 
contribution to paying the scout’s wages even according to the 
number of souls." And they should not differ from the usual 
custom of donkey drivers, who often have set procedures for such 
situations. 


The donkey drivers are permitted to stipulate" that with regard 
to anyone whose donkey becomes lost, the caravan will provide 
him with a different donkey. If the donkey was lost through negli- 
gence, they do not provide him with another donkey, but if it 
was lost not through negligence, they provide him with another 
donkey. And if the individual whose donkey became lost said: 
Give me money instead of the donkey and I will guard the caravan 
along with everyone else, they do not listen to him. 


The Gemara asks: Isn’t this obvious? No, it is necessary to teach 
this for a case where he already has another donkey, lest you say 
that he will guard the caravan for its sake. Since he still owns one 
donkey, he never lost his incentive to guard the caravan, and the 
other drivers should therefore give him money if he wishes. The 
baraita therefore teaches us that guarding one donkey is different 
from guarding two donkeys, and the driver will be more likely 
to guard the caravan properly if they supply him with another 
donkey. 


A caravan that was traveling in the desert - nynt xww 
amaa nay: If a caravan was threatened by bandits and 
therefore agreed to pay the bandits a ransom, they calculate 
each traveler's contribution to the ransom according to the 
value of the property he is carrying. If a scout was hired to 
travel in front of them and ensure that the way is safe from 
wild animals and bandits (Tur), half the payment of the scout's 
fee is divided equally among the members of the caravan, and 
half is determined based upon the value of the property each 
individual is carrying. If there are set conventions among travel- 
ers, those conventions are followed (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 12:11; Shulhan Arukh, Hoshen Mishpat 
272:15 and Sma there). 


The donkey drivers are permitted to stipulate, etc. - pxwt 
^D niany puani: If donkey drivers agree among themselves 
that they will replace the donkey of any member who loses his 
own, the agreement is binding (Maggid Mishne). If the donkey 
was lost as a result of the owner's negligence, the others are not 
required to replace it. If the owner of the lost donkey requests 
money rather than a donkey, the others do not have to grant 
this request, even if he still has another donkey, as one will exert 
himself more strenuously to protect the caravan if he has two 
donkeys than if he has only one. If he asks for the money in 
order to purchase another donkey, the other drivers give him 
the funds to buy one. There is no concern that he will take the 
money and not purchase the donkey (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 12:12—-13; Shulhan Arukh, Hoshen Mishpat 
272:16 and Shakh there). 


This file may not be reproduced or distributed in any form without express permission from t 


say oa naan aN Aw TYI paren 
- agva bpm ayob bwn p 
qian 3) aera prey new gh pam 

DIDI aman iw xy 


W bow minI oem pron 
nny nya ib pray pop b maw 
xb Ppa PR - KDa i> mar 
oip wya ne 15 p paya - woa 

ppawa py - pain ni»apn pew 


TD pny NAT Kay Kd KDW 
XP! sows A pM wns buns 
Kpm WW DIA) py nba bone 

fava xp bag oper 


sataa nbn aA! pew PIIA 
12 IM TAY) AB ws DA 1Y) 
YK” VOX DX) ‘yy bya - Dyn 

sayy) bsn- ogy byy 


KDD tare — ext biaeat ong PTD 
box- bunt bin» KoT i ysb 2) 
way IKN 


[YPoY PADWA KITKA II TN 
swan ny oy Poin. amw m piap 
whe xvas x 259 - Jax 


§ The Gemara cites another baraita that discusses the division of 
expenses among a group. The Sages taught: In a case of a boat that 
was traveling on the sea" when a gale arose and threatened to 
sink it, and the sailors lightened its load by throwing some of their 
belongings overboard, the sailors calculate the amount that each 
must throw out according to weight, but they do not calculate 
it according to how much money the items are worth. And they 
should not differ from the usual custom of sailors. 


And if a number of boats are traveling together, the sailors are 
permitted to stipulate" that with regard to anyone whose boat 
was lost, the others will provide him with a different boat. If his 
boat was lost through negligence, the other sailors do not provide 
him with another boat, but if it was lost not through negligence, 
the sailors provide him with another boat. And if the boat sailed to 
a place where the boats do not travel, the other sailors do not 
provide him with a different boat. 


The Gemara asks: Isn’t this obvious? The Gemara answers: No, it 
is necessary because in the month of Nisan, the boats distance 
themselves from the shore by one rope length, and in the month of 
Tishrei, they distance themselves by two rope lengths. And in this 
case, the boat was traveling during Nisan and sailed to the place 
where boats sail during Tishrei." Lest you say that the sailor is not 
considered negligent because he is taking his usual route and travel- 
ing as he is accustomed to, the baraita teaches us that his actions are 
considered negligent. 


The Sages taught in a baraita: In a case of a caravan that was travel- 
ing in the desert and a troop of bandits stood over it and pillaged 
it, and one of the travelers arose and rescued" the caravan from the 
bandits, he has rescued the property for the common good, i.e., each 
member of the caravan receives back his property. And if he stated: 
I will rescue the property from the bandits for myself, then he has 
effectively rescued the items for himself, and he is now the legal 
owner of all the property. 


The Gemara asks: What are the circumstances of the case? If each 
member of the caravan is able to rescue his property, then even in 
the latter clause, where the rescuer states that he is saving the prop- 
erty for himself, the halakha should also be that the possessions are 
rescued for the common good, as the other members of the caravan 
did not despair of retrieving their property. And if each member of 
the caravan is unable to rescue his property, they despair of retriev- 
ing their property and relinquish ownership of it. Consequently, even 
in the first clause, the halakha should also be that the possessions 
are saved for himself, so that he is their legal owner. Why is there a 
discrepancy between the halakha in the first clause and the halakha 
in the latter clause? 


The Gemara answers: Rami bar Hama said: Here, in the case of the 
baraita, we are dealing with a caravan whose members are partners" 
and jointly own the confiscated property, and in a case such as this, 
a partner may divide the property without the other partner’s 
consent. Therefore, ifhe said that he intends to save the property for 
himself, he has dissolved the partnership and divided the property 
so that if he is able to rescue only some of the property, the property 
he rescues is his share of the joint property. If he did not say that he 
intends to save the property for himself, he has not divided the 
property, and whatever he rescues is jointly owned by the partners. 


NOTES 


To the place where boats sail during Tishrei - wn Dipa: During 
the month of Nisan, the rivers are full and the current is strong, and 
therefore boats would travel close to the shore. In this case, the boat 
traveled farther from the shore during Nisan and sank. The distance 
was measured in rope lengths because men walking on the river 
bank would pull the boat through the river with ropes, and these 
ropes had a standard length (see Rabbeinu Hananel). The Ra’avad’s 


version of the Gemara text stated that the case here is one where 
the boat sailed during Tishrei to the place where boats sail during 
Nisan. He explains that during Tishrei the boats had to travel farther 
from the shore due to the shallow water near the shore. If the boat 
traveled too close to the shore and ran aground in shallow water, it 
would be necessary to lighten the load of the boat by disposing of 
some of its cargo in order to free the boat. 


e publisher 


HALAKHA 


A boat that was traveling on the sea - 729 
oa nada mmaw: If sailors must throw their 
belongings overboard in order to prevent the ship 
from sinking, they calculate each sailor's obligation 
according to the weight of his possessions, not their 
value. If there are set conventions among sailors in 
situations like this, those conventions are followed 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
12:14; Shulhan Arukh, Hoshen Mishpat 272:17). 


The sailors are permitted to stipulate — pw 
niany ma: If sailors agree among themselves 
that anyone who loses a boat will receive a replace- 
ment vessel from the other sailors, the agreement is 
binding. Nevertheless, they are exempt from replac- 
ing a boat that was lost through its owner's neg- 
ligence or one that sailed to a place where boats 
generally do not sail at that time of year (Rambam 
Sefer Nezikin, Hilkhot Gezeila VaAveda 12:15; Shulhan 
Arukh, Hoshen Mishpat 272:18). 


And one of the travelers arose and rescued, etc. - 
nabs 1A TN Taw": Ifa caravan was set upon by 

bandits and one of the travelers saved the property 

from the bandits, if the other members of the cara- 
van could not have saved their property on their 
own, it all belongs to the rescuer. This is the halakha 

even if he did not declare in advance his intention 

to keep the property for himself (Sma, citing Tur). 
If the other travelers were capable of saving their 
own property, the possessions are returned to their 
respective owners, regardless of any declarations 

made by the rescuer. Accordingly, if one saves the 

other travelers’ possessions but does not rescue his 

own, the rescued property belongs to the owners 

even though the rescuer’s own property has been 

lost (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 

12:8; Shulhan Arukh, Hoshen Mishpat 1811 and Sma 

there). 


We are dealing with a caravan whose members 
are partners — j»pDy pamwa: If a caravan was 
traveling with property that was jointly owned by 
the different travelers, and bandits set upon the 
caravan and one traveler saved the property, the 
property belongs to all the members of the caravan. 
This is the halakha even if the other travelers were 
incapable of rescuing the property themselves 
(Shakh). If he stated his intention to rescue the 
property for himself, the rescued property belongs 
to him, provided that he produces witnesses who 
corroborate his claim or he takes an oath that he 
stated this explicitly (Rema). The Rema writes that 
if the other travelers could have saved the property, 
the rescuer is entitled to keep only his share of the 
property, whereas if they could not have saved their 
property, he acquires all of it (Rambam Sefer Nezikin, 
Hilkhot Gezeila VaAveda 12:10 and Sefer Kinyan, Hil- 
khot Sheluhin VeShutafin 5:7; Shulhan Arukh, Hoshen 
Mishpat 176:28, 181:2). 
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HALAKHA 

We are dealing with laborers — j»pby poyipa: f one hired 
a guard to protect his property as he was traveling, and the 
guard saves the employer's property from bandits, the prop- 
erty belongs to the employer. If the guard states that he is 
saving the property for himself, he has effectively retracted 
his services and can therefore acquire any property that he 
saves, provided that the owners would not have been capable 
of saving the property themselves (Sma). All of this applies 
only to a guard who is paid by the hour or day. In the case of 
a contractor who is paid for the job as a whole, if the employ- 
ment agreement was ratified via a formal act of acquisition, 
he cannot retract his agreement, and therefore, even if he 
declares that he wishes to save the property for himself, it 
belongs to the owners (Rambam Sefer Nezikin, Hilkhot Gezeila 
VaAveda 12:10; Shulhan Arukh, Hoshen Mishpat 181:3 and Netivot 
HaMishpat there). 


A laborer may retract his commitment to his employer — 
ia sin bins baie: Ifa salaried laborer begins his work and then 

wishes to retract his agreement and stop working, it is permit- 
ted for him to do so. The employer may not unilaterally retract 

his side of the agreement (Sma). This is the halakha even if 
the agreement was ratified with a formal act of acquisition 

(see Shakh). Furthermore, even if the employer paid him in 

advance, the worker may still retract his agreement even if 
he cannot immediately refund the payment he received from 

his employer, which is then regarded as a loan (Rambam Sefer 
Mishpatim, Hilkhot Sekhirut 9:4; Shulhan Arukh, Hoshen Mishpat 
333:3). 


They are able to rescue the property with difficulty — Siow 
pain op by bord: If one member of a caravan rescues property 
from bandits, the property belongs to the owners, provided 
that they could have rescued it themselves, even if they could 
have done so only with great difficulty. If the rescuer proclaims 
that he is saving the property for himself, it all belongs to him 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 12:9; Shulhan 
Arukh, Hoshen Mishpat 181:1). 


One who robs a field from another and thugs [massikin] 
subsequently take it - pppn phon swan mw brian: If one 
stole a field and then it was seized by thugs or by the king's 
men, if they seized all the fields in the region, the robber is 
exempt from compensating the owner of the field. If they 
seized this field due to the fact that it was in the possession 
of the robber, the robber is obligated to provide the owner 
with a different field or to compensate him for its value 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 9:2; Shulhan 
Arukh, Hoshen Mishpat 371:3). 


DOIS —————————— 
And thugs [massikin] subsequently take it - ppan mbpn: 
The translation of massikin as thugs follows the explanation 
of Rashi. Alternatively, the Rambam in Mishne Torah explains 
that these are individuals authorized by the government to 
forcefully and unjustly confiscate property. In his Commentary 
on the Mishna, the Rambam writes that this statement of the 
mishna refers to any calamity: If it befalls the entire region, the 
owner cannot claim that he suffered a loss due to the robber, 
whereas if it affects only the robber's property, the owner can 
make that claim. It is possible that this interpretation is based 
upon the Gemara's statement relating the term massikin to a 
verse with regard to locusts. 
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Rava stated a different answer: Here, in the baraita, we are deal- 
ing with laborers" who were hired to protect the caravan, and 
one of these guards saved the travelers’ property. And it is in 
accordance with the opinion of Rav, as Rav says: A laborer 
may retract his commitment to his employer" even in the middle 
of the day. 


The Gemara explains: As long as he did not retract his commit- 
ment, he is considered to be under the jurisdiction of the 
employer, so that anything he saves automatically belongs to 
the employer. And when he retracts his commitment, it is for a 
different reason that he is able to do so, as it is written: “For unto 
Me the children of Israel are servants” (Leviticus 25:55), indicat- 
ing that Jews are servants of God, but not servants of servants, 
i.e., of other Jews. Consequently, it is permitted for a laborer to 
conclude his term of employment whenever he wants. Once he 
does so, if he saves property that the members of the caravan are 
unable to rescue, the property belongs to him. 


Rav Ashi stated another answer: The baraita is discussing a case 
where the other members of the caravan are able to rescue the 
property with difficulty." Therefore, ifhe revealed his intention 
to rescue the property for himself and the other travelers did not 
protest, it is clear that they have despaired of recovering their 
property, and the rescuer has secured the property for himself. If 
he did not reveal his intention to rescue the property for himself, 
the status quo remains and the property has been rescued for the 
common good. 


MI S H NA In a case of one who robs a field from an- 


other and thugs [massikin] subsequently 
take the field"’ from the robber, the halakha is dependent upon 
the circumstances: If it is a regional disaster in which the 
thugs seize all the property in the region, the robber says to the 
owner of the field: That which is yours is before you, i.e., it is 
your prerogative to try to reclaim it from the thugs. No compen- 
sation is required since the thugs would have seized the property 
in any event. But if the thugs took that field alone due to the 
robber, the robber is obligated to provide the owner with a 


different field. 
GE M A Rav Nahman bar Yitzhak said: One 
who teaches the mishna using the term 
massikin does not err, and one who teaches the mishna using 
the term matzikin also does not err, as both terms may be used 
to refer to thugs. One who teaches the mishna using the term 
matzikin does not err, as it is written: “In the siege and in the 
distress [matzok] with which your enemies shall distress you” 
(Deuteronomy 28:55). Consequently, matzikin are individuals 
who cause distress to others. 


And one who teaches the mishna using the term massikin does 
not err, as it is written: “All your trees and the fruit of your land 
shall the locust consume” (Deuteronomy 28:42), and, in the 
standard Aramaic translation, we translate this phrase as: Shall 
the locust [sakke’a] consume. Consequently, massikin are those 
who consume the property of others. 


§ The mishna teaches: If the thugs took the field due to the rob- 
ber, the robber is obligated to provide the owner with a different 
field. The Gemara asks: What are the circumstances of the case 
in the latter clause of the mishna? If we say that they seized only 
his land, i.e., the robber’s land, and did not seize all the other 
lands in the region, you already learned this from the first clause 
of the mishna: Ifit is a regional disaster in which the thugs seize 
all the property in the region, the robber is not obligated to com- 
pensate the owner of the field, which indicates that if it is not a 
regional disaster, the robber is not exempt from payment. What 
novelty does the latter clause teach? 
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The Gemara explains: No, it is necessary for a case where the 
individual did not actually take control of the property before it 
was seized by the thugs, but rather showed the field to the thugs 
and thereby facilitated their occupation of the field. A different 
version of this answer is as follows: With what are we dealing 
here? A case where gentiles coerced someone and told him to 
show them his land" for them to seize, and he showed them that 
field belonging to another, along with his own fields, and the thugs 
then seized all the land he showed them. 


The Gemara recounts a related incident: There was a certain 
man who showed piles of wheat, belonging to the Exilarch’s 
household, to thugs, who seized them. The case came before Rav 
Nahman for judgment, and Rav Nahman deemed that man liable 
to pay the Exilarch for the stolen wheat. Rav Yosef was sitting 
behind Rav Huna bar Hiyya, and Rav Huna bar Hiyya was sitting 
before Rav Nahman. Rav Huna bar Hiyya said to Rav Nahman: 
Did you deem him liable to pay because that is the halakha, or 
was it a fine? 


Rav Nahman said to him: This individual’s liability is written 
explicitly in the mishna, i.e., it is the halakha, as we learned in the 
mishna: If thugs took the field due to the robber, he is obligated 
to provide the owner with a different field. And it was established 
that the mishna is referring to a case where an individual showed 
the field to thugs, who later seized it. So too, in this case, the one 
who showed the Exilarch’s wheat pile to the thugs is obligated to 
pay for them. After Rav Nahman left, Rav Yosef said to Rav Huna 
bar Hiyya: What difference does it make to you 


if it is the halakha or if it is a fine? Rav Huna bar Hiyya said to 
him: If it is the halakha, we learn from it and apply this ruling 
to other cases, but if it is a fine, we do not learn from it, as it is 
possible that Rav Nahman had a specific reason to impose a fine 
in this case. 


The Gemara asks: And from where do you say that we do not 
learn from the imposition ofa fine in one case and apply the ruling 
in other cases? The Gemara answers that the source is as it is taught 
in a baraita: Initially, the Sages would say that one who renders 
another’s food ritually impure, thereby rendering it unfit for him 
to consume, and one who pours another’s wine as a libation" for 
idol worship, thereby rendering it an item from which deriving 
benefit is prohibited, are liable to pay the owner for the financial 
loss they caused despite the fact that damage is not evident. Sub- 
sequently, they added to this list, to say that even one who inter- 
mingles teruma, the portion of the produce designated for the 
priest, with another’s non-sacred produce, thereby rendering the 
non-sacred food forbidden to non-priests, is liable to compensate 
the owner for the loss of value of the produce, as fewer people will 
be willing to buy it from him. 


The Gemara comments: It may be inferred from the baraita that it 
is only because the Sages subsequently added to the list that yes, 
one who intermingles teruma with another’s non-sacred produce 
must compensate him. But if they had not subsequently added to 
the list, he would not be liable. What is the reason that we do not 
learn that he is liable from the cases of one who renders another's 
food impure or pours wine as a libation for idol worship, as this is 
also a case in which one causes damage that is not evident? Is it not 
due to the fact that his payment is a fine, and with regard to a fine, 
we do not learn from one case that it may be imposed in other 
circumstances? 


HALAKHA 

They told him to show them his land — nx mb 2X) 
apy: If one was compelled to show his land to the king's 
men and he showed them property that he had stolen 
from another, and the men then seized that property, he is 
obligated to compensate the owner of the property. This is 
in accordance with the second version of the answer cited 
in the Gemara, although the first version is also accepted 
as halakha. The Shakh adds that this obligation is a fine 
imposed by the Sages (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 9:3; Shulhan Arukh, Hoshen Mishpat 371:4 
and Beur HaGra there). 


HALAKHA 


One who renders another's food ritually impure, and 
one who pours another's wine as a libation, etc. - Kava 
^D exam: Although by Torah law one is exempt from 
paying for damage that is not evident, the Sages imposed a 
fine in these cases. Accordingly, one who renders another's 
food impure, intermingles it with teruma, or pours anoth- 
er's wine as a libation for the purpose of idol worship is 
liable to reimburse the owner for the financial loss that 
he has caused. There is a dispute among the commentar- 
ies whether the Sages imposed this fine for all forms of 
damage that are not evident, or only for these three cases 
(Rambam; Ramban; see Shakh). Since the payment is a 
fine, if the individual who caused the damage died without 
paying it, his heirs are not liable to pay. Additionally, the 
fine is not imposed upon one who caused the damage 
unintentionally or because he was coerced (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 7:1-3; Shulhan Arukh, Hoshen 
Mishpat 385:1). 
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HALAKHA 


Shot an arrow, etc. -= 1317 Pu: One who shoots an 
arrow a distance of four cubits through the public domain 
on Shabbat is exempt from paying for any damage it 
causes during its flight. The reason is that he is liable to 
receive the death penalty for his violation of Shabbat, 
which occurs at the same time that he becomes liable to 
pay monetary compensation, and there is a principle that 
one who incurs two separate penalties simultaneously is 
subjected only to the harsher of the two (Rambam Sefer 
Nezikin, Hilkhot Geneiva 3:2). 


From the time of the lifting, the thief acquires the wine, 
etc. = 13. M437 nyw: One who poured another's 
wine as a libation for idol worship has thereby rendered it 
an item from which deriving benefit is prohibited, and he 
is liable to reimburse the owner. Although he is also liable 
to receive the death penalty for the sin of idol worship, 
he is nevertheless liable to reimburse the owner because 
the monetary obligation takes effect when he picks up 
the wine, which is tantamount to stealing it, whereas he 
becomes liable to receive the death penalty only once he 
pours it (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 7:6; 
Shulhan Arukh, Hoshen Mishpat 385:2). 


LANGUAGE 


Silks [shira‘in] - p% pw: From the Greek onpikoy, sérikon, 
meaning silk or a particular variety of silk. 
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The Gemara answers: No, this is not the reason. Rather, initially 
the Sages maintained that they were concerned with regard to a 
large financial loss, e.g., the cases of one who renders another’s food 
impure or pours his wine as a libation for idol worship, but with 
regard to a small financial loss, e.g., one who intermingles teruma 
with another’s non-sacred produce, they were not concerned. And 
ultimately the Sages maintained that they were concerned with 
regard to a small loss as well and imposed liability. 


The Gemara asks: Is that so? But didn’t the father of Rabbi Avin 
teach the baraita as follows: Initially they would say that one who 
renders another’s produce impure and one who intermingles 
teruma with another's non-sacred produce are both liable to pay for 
the financial loss that they caused, despite the fact that the damage 
is not evident. Subsequently, they added to this list, to say that 
even one who pours another’s wine as a libation for idol worship is 
also liable to pay a fine for the loss that he caused. It may be inferred 
that it is only because the Sages subsequently added to the list, 
that yes, one who pours the libation is liable. But if they had not 
subsequently added to the list, he would not be liable. 


The Gemara comments: Since one who offers libations for idol wor- 
ship causes a large financial loss, the rationale offered previously 
cannot apply to this version of the baraita. Accordingly, what is the 
reason that the liability for pouring another's wine as a libation could 
not be extrapolated from the fine imposed for rendering another’s 
food impure or intermingling it with teruma? Is it not due to the fact 
that we do not learn from the imposition of a fine in one case that 
a fine may be imposed in other cases? 


The Gemara answers: No, this is not the reason. Rather, the reason 
is that initially the Sages held in accordance with the opinion of 
Rabbi Avin, and ultimately they held in accordance with the 
opinion of Rabbi Yirmeya. 


The Gemara elaborates: Initially they held in accordance with the 
opinion of Rabbi Avin, as Rabbi Avin says: If one stood in the 
public domain on Shabbat and shot an arrow" from the beginning 
of an area measuring four cubits to the end of an area measuring 
four cubits, and the arrow tore another's silks [shira’in]' in the 
course of its travel through the air, the one who threw it is exempt 
from paying for the cloth. The reason for this is that lifting an 
item is a necessity for placing it elsewhere, and therefore the entire 
process, from when one shoots the arrow until it comes to a rest, 
is considered to be a single act. The one performing it is liable to 
receive the death penalty for violating Shabbat. One who performs 
a single act for which he is liable to receive the death penalty and is 
also liable to pay money receives only the death penalty. Similarly, 
one who pours another’s wine as a libation for idol worship incurs 
the death penalty, and is therefore exempt from paying for the wine. 


And ultimately they held that the liabilities are not incurred simul- 
taneously, in accordance with the opinion of Rabbi Yirmeya, as 
Rabbi Yirmeya says: From the time of the lifting, the thief acquires 
the wine" and is therefore immediately liable to pay money to the 
owner. But he is not liable to receive the death penalty until the 
time that he pours the libation. Once the Sages concluded that 
the liabilities are not incurred simultaneously, they ruled that one 
who pours another’s wine as a libation for idol worship is liable to 
reimburse him. 


§} The Gemara returns to the matter of one who showed another's 
field to thugs. Rav Huna bar Yehuda happened to come to the 
town of Bei Abiyonei and came before Rava, who said to him: Did 
any legal incident come to you for judgment recently? Rav Huna 
bar Yehuda said to him: There was a case of a Jew whom gentiles 
coerced and, as a result he showed them property belonging to 
another, which the gentiles later seized. He came to me for judg- 
ment, and I deemed him liable to compensate the owner for the loss. 
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Rava said to Rav Huna bar Yehuda: Reverse your decision in 
this case and return the money to its owner, i.e., the thug, as 
it is taught in a baraita: In the case of a Jew whom gentiles 
coerced™ and, as a result he showed them property belonging 
to another that the gentiles later seized, he is exempt from 
reimbursing the owner of the property. But if he actively took 
the property and gave it to the gentiles by his own hand, he is 
liable to compensate the owner. 


The Gemara adds that Rabba says: If he showed the gentiles the 
property of his own volition, it is as though he actively took the 
property and gave it to the gentiles by his own hand, and he is 
liable to compensate the owner. 


The Gemara recounts another incident: There was a certain man 
that gentiles had coerced and so he showed them the wine of 
Rav Mari, son of Rav Pinehas, son of Rav Hisda, and the gen- 
tiles said to him: Carry the wine and bring it with us. Comply- 
ing with the gentiles, he carried and brought it with them. The 
case came before Rav Ashi, and he exempted the man from 
compensating Rav Mari for the wine. 


The Rabbis said to Rav Ashi: But isn’t it taught in a baraita: If 
he took the property and manually transferred it to the gentiles, 
he is liable to compensate the owner? Rav Ashi said to them: 
That statement applies only in a case where the Jew did not 
bring the gentiles to the property at the outset; but if he brought 
the gentiles to the property at the outset, it is as though he 
already burned it, as the gentiles then had access to the property. 
Since the damage inflicted by the Jew was committed by merely 
showing the wine to the gentiles, he is exempt from payment even 
though he later actively carried the wine with his hands. 


Rabbi Abbahu raised an objection to the opinion of Rav Ashi 
from a baraita: In a case where a ruffian said to a Jew: Pass me 
this bundle of grain, or this cluster of grapes, and the Jew 
passed it to him, the Jew is liable to pay the owner of the grain 
or the grapes. Since the ruffian was already present, it is evident 
from this baraita that one who hands over another’s property to 
a third party is liable despite the fact that the latter already had 
access to it. Rav Ashi answered: With what are we dealing here? 
We are dealing with a case where the Jew and the ruffian were 
standing on two different sides of a river, so that the ruffian did 
not have access to the item when the Jew passed it to him. 


The Gemara points out that the language of the baraita is also 
precise according to this explanation, as it teaches its ruling using 
the term: Pass, which indicates that the ruffian could not have 
reached the item himself, and it did not teach using the term: 
Give, which would indicate that the ruffian was standing next to 
the other individual. The Gemara concludes: Learn from the 
language of the baraita that Rav Ashi’s interpretation is correct. 


The Gemara relates another incident: There was a certain fishing 
net over which two people were quarreling. This one said: It is 
mine, and that one said: It is mine. One of them went and gave 
it to an officer [lefarhagna]' of the king. Abaye said: He is 
exempt from payment because he can say to the court: When I 
gave it to the official, I gave what is mine. Rava said to Abaye: 
And is it in his power to do so when the ownership of the net is 
the subject of dispute? Rather, Rava said: We excommunicate 
him" until he brings the net back and stands in court for 
adjudication. 


Officer [parhagna] 


= axa: This term is from the Middle 
Iranian pahrag-ban where pahrag means protection and ban 


LANGUAGE 


signifies a guard. In context, this loanword refers to a judge 
or city official. 


NOTES ———__—_—_———_- 
A Jew whom gentiles coerced - 03 aman deere: The early 
commentaries differ in their interpretations of this Gemara, and 
consequently, in their rulings with regard to a Jew who facilitates 
he seizure of another Jew’s property. The Rambam and Shulhan 
Arukh follow the opinion of the Rif, who states that if one actively 
hands over another Jew’s property to gentiles who could not 
have accessed the property otherwise, he is liable to compen- 
sate the injured party, even if he was coerced to do so by the 
gentiles. If he merely shows them another Jew’s property and 
hen they confiscate it, he is liable to compensate the victim only 
if he showed the property to the gentiles voluntarily, but not if 
he was coerced. Conversely, Rav Hai Gaon, Rabbeinu Hananel, 
and Rabbeinu Efrayim hold that one who is coerced is always 
exempt from liability, even if he actively hands over another 
Jew's property to gentiles; he is liable only if he gives them more 
han he was coerced to give. 

The Ra’avad suggests an intermediate opinion, which distin- 
guishes between different levels of coercion: If the coercion is 
in the form of a threat that the gentiles will confiscate his own 
property, and as a result he actively hands over another Jew’s 
property to the gentiles, he is liable to compensate the victim. If 
he was coerced under the threat of death or torture, and he did 
not have money with which to save himself and consequently 
gave them another Jew's property, he is exempt. 


HALAKHA 


A Jew whom gentiles coerced, etc. — ^3) Di3 wTIDIKNW byw: 
If the king decreed that wine or straw be brought to him, and 
a Jew informed the authorities that another Jew had stores of 
these commodities in a particular location, and these stores 
were then confiscated, the informant is liable to reimburse the 
victim. If he was coerced into doing so under the threat of death 
or torture, he is exempt, but if was threatened with monetary 
oss he is liable (Rema, citing Mordekhai). Others hold that even 
financial extortion suffices to render him exempt, but that it 
is nevertheless prohibited to provide the information ab initio 
see Shakh). 

If one personally handed over the property of another Jew 
o gentiles, he is liable to pay compensation even if he was 
coerced. Some hold that even in this case he is exempt (Geonim; 
Ra'avad; Shakh). The obligation to pay if one personally hands 
over the property to the gentiles applies only if they could not 
have seized the property themselves. If they could have seized it 
hemselves, even if they were enabled to do so by the informant, 
and they coerce the informant to carry the goods to another 
ocation, the informant is exempt (Rambam Sefer Nezikin, Hilkhot 
Hovel UMazik 8:1-4; Shulhan Arukh, Hoshen Mishpat 388:2—4). 


We excommunicate him, etc. - ^3) mh Pawn: If two parties 
dispute the ownership of a particular item or parcel of land, 
and one party gives it to government officials or ruffians, he 
is excommunicated until he retrieves the item and agrees to 
adjudication by a rabbinical court. This is in accordance with the 
opinion of Rava. There is a dispute with regard to whether the 
individual attains the halakhic status of an informer (Rambam 
Sefer Nezikin, Hilkhot Hovel UMazik 8:5; Shulhan Arukh, Hoshen 
Mishpat 388:5, and in the comment of Rema; see Shakh). 
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PERSONALITIES 


Rav Kahana — X373 37: There were several Sages with this 
name, but here the reference is to Rav Kahana, disciple- 
colleague of Rav. Rav Kahana was born in Babylonia dur- 
ing the first generation of amora’‘im. When Rav came to 
Babylonia, Rav Kahana, who was already a Torah luminary 
despite his young age, became Rav's disciple. 

As is evident from the Gemara, Rav Kahana ran afoul of 
he Persian government and was forced into exile in Eretz 
Yisrael, where he lived for a certain period, during which 
he studied Torah from the Sages there. Rabbi Shimon ben 
Lakish praised him, saying: A lion ascended from Baby- 
onia. The rest of the Sages of that generation agreed with 
hat assessment, and in the Jerusalem Talmud his name 
is usually cited simply as Kahana. Although Rav Kahana 
ater returned to Babylonia, he apparently returned to Eretz 
Yisrael toward the end of his life. 

Rav Kahana's greatness was acknowledged by subse- 
quent generations and his statements were considered 
authoritative, to the extent that they were used to chal- 
lenge amoraic opinions, as though they were tannaitic 
statements. 


NOTES 


He dislodged the man’s neck - myipd rmon: Rav Kahana 
was justified in killing this individual because a Jew who 
serves as an informer against other Jews to the gentile 
authorities is deserving of death. This is due to the fact 
hat in addition to causing monetary harm to individuals, 
he also endangers the safety of the entire Jewish com- 
munity. Consequently, he has the halakhic status of one 
who pursues another with the intent to kill him. This is 
he halakha even when there is no longer a rabbinical 
court that has the authority to impose capital punishment. 
Historically, this extralegal capital punishment was put into 
practice in many Jewish communities over the course of 
he generations. 


Accept upon yourself that you will not raise any dif- 
ficulties — wpm xt aby bap: The Maharsha explains 
hat this was meant as a form of penance for the fact that 
Rav Kahana took action based on his own halakhic ruling 
without consulting his teacher, Rav, who was present. As a 
result, Rav told him not to state his own opinions to Rabbi 
Yohanan even when they would not relate to practical 
action. Alternatively, the lyyun Ya'akov explains that the 
Sages in Eretz Yisrael were more polite than the Sages in 
Babylonia and did not challenge the statements of the 
lecturer to the same degree, and Rav wanted Rav Kahana 
to learn the etiquette of the Sages of Eretz Yisrael. 


HALAKHA 

He dislodged the man’s neck — myipd *porw: Although 
court-imposed capital punishment is no longer adminis- 
tered, it is nevertheless permitted to kill an informer. This 
applies to one who is warned not to become an informer, 
and who brazenly announces that he will do so. This also 
applies regardless of whether the informer reveals informa- 
tion endangering the lives of others, or merely endanger- 
ing their property. Some say that if it is impossible to warn 
an informer in advance, he may nevertheless be killed 
(Maggid Mishne). The Mordekhai notes that if it is possible 
to restrain the informer by injuring him, it is prohibited to 
kill him (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 8:10; 
Shulhan Arukh, Hoshen Mishpat 388110). 


LANGUAGE 
Murder [meradin] — Ty: Possibly from the Persian mar- 
dan, meaning die. Others suggest that it is a term referring 
to dueling. If so, the sense here is that Rav Kahana fled 
because he was challenged to a duel. 
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The Gemara relates another incident: There was a certain man 
who desired to show another individual’s straw to the gentile 
authorities, who would seize it. He came before Rav, who said to 
him: Do not show it and do not show it, i.e., you are absolutely 
prohibited from showing it. The man said to him: I will show it 
and I will show it, i.e., I will certainly show it. Rav Kahana’ was 
sitting before Rav, and, hearing the man’s disrespectful response, 
he dislodged the man’s neck" from him, i.e., he broke his neck 
and killed him. 


Seeing Rav Kahana’s action, Rav read the following verse about 
him: “Your sons have fainted, they lie at the head of all the 
streets, as an antelope in a net” (Isaiah 51:20). Just as with regard 
to this antelope, once it falls into the net, the hunter does not 
have mercy upon it, so too with regard to the money of a Jew, 
once it falls into the hand of gentiles, they do not have mercy 
upon him, i.e., the Jew. Since gentiles who seek a Jew’s money will 
kill him in order to seize the property, Rav Kahana acted appropri- 
ately when he broke the miscreant’s neck, as he protected the Jew’s 
property and, by extension, the Jew himself. 


Rav then said to Rav Kahana: Kahana, until now there were 
Persian rulers who were not particular about bloodshed. But 
now there are Greeks’ who are particular about bloodshed, and 
they will say: Murder [meradin], murder, and they will press 
charges against you. Therefore, get up and ascend to Eretz Yisrael 
to study there under Rabbi Yohanan, and accept upon yourself 
that you will not raise any difficulties" to the statements of Rabbi 
Yohanan for seven years. 


Rav Kahana went to Eretz Yisrael and found Reish Lakish, who 
was sitting and reviewing Rabbi Yohanan’s daily lecture in the 
academy for the Rabbis, i.e., the students in the academy. When 
he finished, Rav Kahana said to the students: Where is Reish 
Lakish? They said to him: Why do you wish to see him? Rav 
Kahana said to them: I have this difficulty and that difficulty 
with his review of Rabbi Yohanan’s lecture, and this resolution 
and that resolution to the questions he raised. They told this 
to Reish Lakish. Reish Lakish then went and said to Rabbi 
Yohanan: A lion has ascended from Babylonia, and the Master 
ought to examine the discourse he will deliver in the academy 
tomorrow, as Rav Kahana may raise difficult questions about the 
material. 


The next day, they seated Rav Kahana in the first row, in front of 
Rabbi Yohanan. Rabbi Yohanan stated a halakha and Rav Kahana 
did not raise a difficulty, in accordance with Rav’s instruction. 
Rabbi Yohanan stated another halakha and again, Rav Kahana did 
not raise a difficulty. As a result, they placed Rav Kahana further 
back by one row. This occurred until he had been moved back 
seven rows, until he was seated in the last row. Rabbi Yohanan 
said to Rabbi Shimon ben Lakish: The lion you mentioned has 
become a fox, i.e., he is not knowledgeable. 


BACKGROUND 


Persians and Greeks — 1831 "XD: Some versions reverse the 
chronology, with Rav stating that the earlier rulers were Greeks 
and the contemporary rulers were Persians. Such versions are 
more accurate than the one printed in the Vilna Talmud (see 


Tosafot). 


During Rav's lifetime, after many generations of the empire 
being ruled by the Parthians, the Persian Empire underwent 
a fundamental change, and the new Sassanid emperors from 
central Persia came to power. Although the Parthians were also 
Persian, they had been culturally more influenced by the Greeks, 
who had preceded them in the region of their empire, than the 
Sassanids were. Therefore, the Parthians are referred to here as 
Greeks. The Parthian style of rule was a form of feudalism in 


which the central government exerted loose control, allowing 
a high degree of autonomy both for provincial leaders, often 
called kings, and for different ethnic and religious groups. Aside 
from the collection of taxes, the central government intervened 
only minimally in the internal lives of the inhabitants, leaving 
each group free to govern itself. 

This style of rule came to an abrupt end with the rise of the 
Sassanid Persians, whose central government, especially in the 
first years of its rule, was much stronger and tried to impose a 
unified system of law, and at times even religion, over the entire 
empire. Under Parthian rule, murder was a matter left for a 
particular ethnic or religious group, whereas under the Sassanids 
it was adjudicated by the state courts. 
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Rav Kahana said to himself: May it be God's will that these seven 
rows I have been moved should replace the seven years that 
Rav told me to wait before raising difficulties to the statements 
of Rabbi Yohanan. He stood up on his feet and said to Rabbi 
Yohanan: Let the Master go back to the beginning of the dis- 
course and repeat what he said. Rabbi Yohanan stated a halakha 
and Rav Kahana raised a difficulty. Therefore, they placed him 
in the first row, and again, Rav Yohanan stated a halakha, and 
he raised a difficulty. 


Rabbi Yohanan was sitting upon seven cushions [ bistarkei]' so 
that he could be seen by all the students, and since he could not 
answer Rav Kahana’s questions, he removed one cushion from 
under himself to demonstrate that he was lowering himself out of 
respect for Rav Kahana. He then stated another halakha and Rav 
Kahana raised another difficulty. This happened repeatedly until 
Rabbi Yohanan removed all the cushions from underneath him- 
self until he was sitting on the ground. Rabbi Yohanan was an 
old man and his eyebrows drooped over his eyes. He said to his 
students: Uncover my eyes for me and I will see Rav Kahana, so 
they uncovered his eyes for him with a silver eye brush. 


Once his eyes were uncovered, Rabbi Yohanan saw that Rav 
Kahana’s lips were split? and thought that Rav Kahana was smirk- 
ing at him. As a result, Rabbi Yohanan was offended, and Rav 
Kahana died as punishment for the fact that he offended Rabbi 
Yohanan. The next day, Rabbi Yohanan said to the Rabbis, his 
students: Did you see how that Babylonian, Rav Kahana, behaved 
in such a disrespectful manner? They said to him: His usual man- 
ner of appearance is such, and he was not mocking you. Hearing 
this, Rabbi Yohanan went up to Rav Kahana’s burial cave and saw 
that it was 


encircled by a serpent [akhna], which had placed its tail in its 
mouth, completely encircling the cave and blocking the entrance. 
Rabbi Yohanan said to it: Serpent, serpent, open your mouth 
and allow the teacher to enter and be near the disciple, but the 
serpent did not open its mouth to allow him entry. He then said: 
Allow a colleague to enter and be near his colleague, but still the 
serpent did not open its mouth. Rabbi Yohanan said: Allow the 
disciple to enter and be near the teacher, referring to Rav Kahana 
as his own teacher. The snake then opened its mouth for him to 
allow him entry. Rabbi Yohanan requested divine mercy from 
God and raised Rav Kahana from the dead. 


Rabbi Yohanan said to Rav Kahana: Had I known that this was 
the Master’s manner of appearance, I would not have been 
offended. Now let the Master come with me to the study hall. 
Rav Kahana said to him: If you are able to request divine mercy 
so that I will not die again," I will go with you, and if not, I will 
not go with you. The Gemara comments: Since the time decreed 
for his death had passed, it had passed." 


Rabbi Yohanan then completely awakened him and stood him 
up. Thereafter, he asked him about every uncertainty that he 
had, and Rav Kahana resolved each of them for him. And this 
is the background to that which Rabbi Yohanan says to his 
students on several occasions: What I said was yours is in fact 
theirs, i.e., I thought that the Torah scholars in Eretz Yisrael were 
the most advanced, but in fact the scholars of Babylonia are the 
most advanced, as evidenced by Rav Kahana’s knowledge. 


LANGUAGE 
Cushions [bistarkei] — »p3nba: This word apparently 
derives from the Middle Iranian bistarak, meaning bed- 
ding or cover. 


BACKGROUND 
His lips were split — m»new my: Some people are 
born with this defect, and others develop it as the result 
of an injury. This defect is characterized by the corners of 
the mouth being split, causing the mouth to appear to be 
much wider than the mouth of an average person. Con- 
sequently, the individual always appears to be smiling. 


LANGUAGE 


Serpent [akhna] — s23¥: This is an Aramaic form of the 
Greek éytc, ekhis, meaning viper or snake. 


NOTES 

That | will not die again - x22av xb ant: The simple 
meaning of this statement is that Rav Kahana said he 
would agree to be revived only if Rabbi Yohanan could 
guarantee him eternal life. Rashi disputes this interpreta- 
tion and explains that Rav Kahana asked Rabbi Yohanan 
to guarantee that he would not become angry with him 
again; otherwise he would not return to Rabbi Yohanan’s 
study hall. 


Since the time decreed for his death had passed, it had 
passed — on KAW yom Yagit: This means that since 
he time for his death as a result of having insulted Rabbi 
Yohanan had passed, Rav Kahana would live a long life. 
Alternatively, Rashi explains this as a continuation of Rav 
ahana’s statement, meaning that if Rabbi Yohanan could 
not guarantee that he would not take offense from Rav 
ahana again, Rav Kahana would not attend his study 
hall, as, since the time of his death would pass once, i.e., it 
would be miraculously reversed, he would not endanger 
himself again. 
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LANGUAGE 
Silk [metakesa] - xbavIa: From the Greek uétata, metaxa, 
meaning silk, in particular raw silk. 


HALAKHA 


We look at if the bailee is a wealthy man, etc. — x 43m 
AD NIT AK WK: If an individual is in possession of a 
deposit of great value, and thieves break into his house 
and he gives them the deposit, the halakha depends upon 
his financial status. If he is wealthy, it is assumed that the 
hieves broke into his house in order to steal his posses- 
sions. Consequently, when he gave them the deposit he 
was attempting to save his own property with another's 
possessions, and he is liable to reimburse the owner of 
he deposit. Conversely, if he is not wealthy, it is assumed 
hat the thieves came in order to steal the deposit, and the 
bailee is exempt. There is a dispute among the authorities 
as to whether this exemption applies only if the thieves 
could have found the deposit on their own, or even if they 
would not have found it had the bailee not brought it to 
them (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 
5:2 and Maggid Mishne there; Shulhan Arukh, Hoshen Mish- 
pat 292:8 and Shakh there). 


You have no greater redemption of captives than this — 
mv bina maw yi » px: If one had a deposit of money 
hat had been set aside for the redemption of captives, 
and thieves came upon him and he gave them the money, 
he is exempt from repaying it, as this is also considered 

he redemption of captives. If he had other money that 
he could have given the thieves, he is liable to repay the 

money that had been set aside for the redemption of 
captives. If he had other money but it was not available at 
he time, he is exempt (Sma). These halakhot apply only 
o money set aside for the general purpose of redeeming 

captives. If the money was collected for the redemption 

of specific captives, he is liable to repay the money in all 

cases (Rambam Sefer Mishpatim, Hilkhot Sheela UFikadon 

5:1; Shulhan Arukh, Hoshen Mishpat 292:9, 301:7). 
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§ The Gemara relates another incident pertaining to one who 
informed gentiles of the whereabouts of another Jew’s property. 
There was a certain individual who showed Rabbi Abba’s silk 
[ametakesa]' to gentiles, who later seized it. Rabbi Abbahu and 
Rabbi Hanina bar Pappi and Rabbi Yitzhak Nappaha sat together 
to determine whether Rabbi Abba was entitled to compensation 
from the informer, and Rabbi Ile’a sat next to them. 


The judges thought to deem the informer liable to reimburse Rabbi 
Abba based upon that which we learned in a mishna (Bekhorot 
28b): If a judge issued a judgment and erred, and he acquitted 
one who was in fact liable, or deemed liable one who should have 
in fact been acquitted, or if he ruled that a pure item is impure, 
or ruled that an impure item is pure, and by doing so he caused a 
litigant a monetary loss, what he did is done, i.e., the judgment 
stands, and the judge must pay damages from his home, i.e., from 
his personal funds. This indicates that one is liable to pay for 
a financial loss that he causes even if his involvement was only 


through speech. 


Rabbi Ile’a said to them: This is what Rav says: And that mishna 
is discussing a case where the judge not only issued a ruling, but 
actively took the money from the one whom he found liable, and 
gave it to the other party by his own hand. Consequently, it cannot 
serve as a precedent to render the informer liable in this case. The 
Sages serving as judges said to Rabbi Abba: Go to Rabbi Shimon 
ben Elyakim’ and Rabbi Elazar ben Pedat, who rule that there 
is liability for damage caused by indirect action. 


Rabbi Abba went to them, and they deemed the informer liable 
to reimburse Rabbi Abba, as it is taught in the mishna: If the thugs 
seized the field due to the robber, he is liable to provide the owner 
with a different field. And it was established that the mishna is 
referring to a case where an individual showed the field to thugs 
who later seized it. The halakha stated in the mishna would apply 
to this case as well. 


The Gemara relates another incident: There was a certain man 
with whom a silver cup was deposited. Thieves came upon him 
in his home and he took the cup and gave it to them. The case 
came before Rabba, and Rabba exempted him from payment. 
Abaye said to him: This individual is saving himself with another’s 
property, and he should therefore be liable. Rather, Rav Ashi said, 
in explanation of Rabba’s ruling: We look at his financial status: If 
the bailee is a wealthy man," the thieves came with the intent to 
steal his property, and he is therefore liable to pay, as he saved 
himself from financial loss by handing over another's property. And 
if he is not wealthy, the thieves presumably came with the intent 
to steal the silver cup, and he is therefore exempt from liability. 


The Gemara relates another incident: There was a certain man 

with whom the purse containing funds collected for the redemp- 
tion of captives was deposited. Thieves came upon him and he 

took the purse and gave it to them. The case came before Rabba, 
and Rabba exempted him from payment. Abaye said to him: But 

this individual is saving himself with another’s property, and he 

should therefore be liable to pay. Rabba said to him: You have no 

greater redemption of captives than this." Since the man used the 

money to avoid being harmed by the thieves, Rabba considered the 

money to have been used for its intended purpose. 


PERSONALITIES 


Rabbi Shimon ben Elyakim - aps 12 jiynaw vay: A second- Yohanan. He was ordained by Rabbi Yosei bar Hanina, another 


and third-generation amora from Eretz Yisrael, he studied at the 
academy in Tiberias under Rabbi Yohanan. Like his mentor, Rabbi 


disciple of Rabbi Yohanan, and served with Rabbi Elazar ben 
Pedat as a judge for cases of indirect damage. 


Elazar ben Pedat, he occasionally engaged in disputes with Rabbi 
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The Gemara relates another incident: There was a certain man who 
hastened and brought his donkey onboard a ferry [lemavra]' 
before other people boarded the ferry. The donkey began to 
move around and was about to cause the boat to sink. A certain 
other man came and pushed the donkey of that first man into the 
river, and it drowned. The case came before Rabba, and Rabba 
exempted him from payment. Abaye said to him: But this indi- 
vidual is saving himself with another’s property, and he should 
therefore be liable to pay. Rabba said to him: This owner of the 
donkey was considered a pursuer from the outset," as he endan- 
gered the other travelers. It is permitted to stop a pursuer by any 
means necessary, including by destroying his property. 


The Gemara notes that Rabba conforms to his standard line of 
reasoning, as Rabba says: In the case of a pursuer who was 
chasing after another in order to kill him and the pursuer broke 
vessels during the chase," whether they belonged to the pursued 
party or to anyone else, he is exempt from reimbursing the owner 
of the vessels. This is because he is liable to receive the death 
penalty for attempted murder and is consequently exempt from any 
monetary liability he incurs simultaneously. 


And a pursued individual who broke the vessels" of the pursuer 
is also exempt from payment, as the pursuer’s property shall not 
be cherished more than his body, i.e., his life. Since it is permitted 
to kill the pursuer in order to save his intended victim, it is permit- 
ted to destroy his property for that purpose. But if he destroyed 
property belonging to anyone else, he is liable to reimburse 
them, as it is prohibited for him to save himself with another’s 


property. 


And with regard to a pursuer who was chasing after another 
pursuer" in order to save the latter’s intended victim, and he broke 
vessels during the chase, whether they belonged to the pursued 
individual, i.e., the individual attempting murder, or to anyone else, 
he is exempt from payment. The Gemara notes: And this is not 
the halakha by Torah law, but if you do not say so, you will not 
have any person that saves another from a pursuer. In order to 
encourage people to attempt to save the lives of others, the Sages 
instituted that one who damages another’s property in the process 
of saving a life is exempt from payment. 


MI S HNA If a river flooded a misappropriated field," 


the robber may say to its owner: That which 
is yours is before you, and no compensation is required. Since the 
field would have been flooded in any case, the robber has not caused 
the damage to the field, and is therefore exempt. 


GEMARA The Sages taught: In the case of one who 


robbed a field from another and a river 
then flooded it, the robber is liable to provide the field’s owner 
with a different field. This is the statement of Rabbi Elazar. And 
the Rabbis say: He is exempt from doing so, as he can say to the 
owner: That which is yours is before you. 


The Gemara analyzes this dispute: With regard to what do they 
disagree? The Gemara explains: Rabbi Elazar interpreted the 
verses: “If any one sin, and commit a trespass against the Lord, 
and deal falsely with his neighbor in a matter of deposit... or any- 
thing about which he has sworn falsely, he shall restore it in full” 
(Leviticus 5:21-24), according to the hermeneutical principle of 
amplifications and restrictions. The phrase: “If any one sin, and 
commit a trespass against the Lord, and deal falsely with his 
neighbor,’ is an amplification. When the verse states: “In a matter 
of deposit,” it has restricted the halakha to the case of a deposit. 
When the verse then states: “Or anything about which he has 
sworn falsely, he shall restore it in full,’ it has then amplified the 
halakha again. 


LANGUAGE 


Ferry [mavra] — %12: This is an abridged form of the Ara- 
maic word ma‘abera, meaning a small boat or a raft used 

to cross a river. As these ferries were usually designated for 
short trips, they generally did not have extra storage space 

or a place to securely hold animals. 


HALAKHA 


A pursuer from the outset — 117 KIPYA x: One who 
prevents a boat from sinking by throwing some of its load 
overboard is exempt from repayment and is considered to 
have performed a significant mitzva, because the excess 
weight was endangering the boat and its passengers. 
Some hold that this applies only if the boat was sinking 
because of the excess weight, but if was properly weighted 
and was sinking due to a storm, the individual whose prop- 
erty was thrown overboard must be compensated. The 
compensation is divided equally by all the passengers 
based upon the weight of each one's possessions. If one 
brought a donkey on board and it was causing the boat to 
sink, and another passenger pushed it off and it drowned, 
if it was standard practice to bring donkeys onto boats, 
the passenger who pushed it is liable to compensate the 
owner of the donkey. If it was not standard practice to 
bring donkeys onto boats, the passenger who pushed it 
off is exempt (Rambam Sefer Nezikin, Hilkhot Hovel UMazik 
8:15; Shulhan Arukh, Hoshen Mishpat 380:4, and in the com- 
ment of Rema). 


A pursuer...broke vessels during the chase, etc. — ...)719 
^3) Dba ng 1a: If one was pursuing another with intent 
to kill him, or was pursuing an individual with whom sexual 

relations are forbidden (see Sma and Shakh) in order to 

commit rape, and during the chase he broke vessels, he 

is exempt from paying for them. The reason is that since 

the pursuer may be killed in order to prevent him from 

achieving his aim, the monetary obligation he incurred 

during that time does not take effect (Rambam Sefer Mish- 
patim, Hilkhot Sheela UFikadon 5:12; Shulhan Arukh, Hoshen 

Mishpat 380:3). 


A pursued individual who broke the vessels, etc. -= 72 
nai oan ny www: One who damages another's prop- 
erty while fleeing from a pursuer intent on killing him is 
liable to pay for the damage. If he damages the pursuer’s 
property he is exempt from payment (Rambam Sefer Mish- 
patim, Hilkhot Sheela UFikadon 5:13; Shulhan Arukh, Hoshen 
Mishpat 380:3). 


Chasing after another pursuer — 9119 1% qT: If one 
pursues another in order to prevent him from commit- 
ting murder, and during the chase he damages property 
belonging to others, he is exempt from payment (Ram- 
bam Sefer Mishpatim, Hilkhot Sheela UFikadon 5:14; Shulhan 
Arukh, Hoshen Mishpat 380:3). 


If a river flooded a misappropriated field — Wm MDW: If 
one stole a field and it was then damaged by an external 
force, e.g., it was flooded by a river, the robber is exempt 
from compensating the owner, as he can say: That which 
is yours is before you (Rambam Sefer Mishpatim, Hilkhot 
Gezeila VaAveda 9:1; Shulhan Arukh, Hoshen Mishpat 371:2). 
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HALAKHA 


Movable property and intrinsic monetary value — 337 


pan ion) bohona: By Torah law, only in cas 
that is both movable and intrinsically valua 


es of property 
ble is one sub- 


ject to any of the standard oaths administered to litigants 


in legal disputes. Consequently, if one claim 


s that another 


owes him or stole from him land, slaves, or financial docu- 


ments, and the defendant takes a false oath 


that this is not 


so, he is exempt from the general halakhot that apply to 


one who takes a false oath that he does no 


owe another 


money. An oath of inducement, as well as other oaths that 


are by rabbinic law, are taken with regard 


o all of these 


matters (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 
5:1 and Sefer Hafla‘a, Hilkhot Shevuot 7:4; Shulhan Arukh, 


Hoshen Mishpat 95:1). 
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Accordingly, as the Torah amplified and then restricted and then 
amplified again, it has amplified the halakha to include everything, 
with only a single exception. And what is included due to the fact 
that the verse has amplified the halakha? The verse has amplified 
the halakha to include everything that one steals. 


And what is excluded due to the fact that the verse restricted the 
halakha? It restricted the halakha in order to exclude financial 
documents, which are dissimilar to a deposit in that their value is 
not intrinsic, but rather due to their function. Consequently, accord- 
ing to Rabbi Elazar, land that was stolen is included in the halakhot 
stated in these verses, and one who steals land must reimburse 
the field’s owner. 


And the Rabbis interpreted these verses according to the herme- 
neutical principle of generalizations and details. The phrase: “And 
deal falsely with his neighbor,” is a generalization, while the 
subsequent phrase: “In a matter of deposit,” is a detail. When 
the verse then states: “Or anything about which he has sworn 
falsely, he shall restore it in full,’ it has then generalized again. In a 
case of a generalization, and a detail, and a generalization, you 
may deduce that the verse is referring only to items similar to 
the detail. 


Accordingly, just as the detail, i.e., a deposit, is movable property 
and has intrinsic monetary value," so too, the verse includes any- 
thing that is movable property and has intrinsic monetary value. 
Consequently, land has been excluded, as it is not movable prop- 
erty. Slaves have been excluded, as they are compared to land 
with regard to many areas of halakha. Financial documents have 
been excluded because, although they are movable property, 
they do not have intrinsic monetary value. 


The Gemara asks: And there is that which is taught in a baraita: In 
the case of one who robbed another of a cow and a river washed 
it away, the robber is liable to provide the owner with another 
cow; this is the statement of Rabbi Elazar. And the Rabbis say: 
The robber can say to the owner: That which is yours is before 
you, and he would consequently be exempt. The Gemara asks: 
There, in the baraita, with regard to what do they disagree? The 
rationale offered previously cannot apply, as a cow is movable 
property and has intrinsic value, and yet Rabbi Elazar and the 
Rabbis still disagree. 


Rav Pappa said: There, with what are we dealing? We are dealing 
with a case where he had robbed another of a field, and there 
was 


a prone cow in it, and a river washed it away. Rabbi Elazar con- 
forms to his standard line of reasoning, as he maintains that land 
is included in the category of items that are not subject to the 
halakhot of robbery. Consequently, the robber acquires the land 
and simultaneously becomes liable to return it. Since he acquires 
the land, he acquires the cow that is on the land as well, and is liable 
to compensate its owner when it gets washed away by the river. And 
the Rabbis conform to their standard line of reasoning, as they 
hold that land was excluded by the verse. Therefore, the robber 
does not acquire the land and also does not acquire the cow. 
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With d ho rob her” 
MISHNA itn regard to one who ro naor er’ or 


who borrowed money from him," or one 
with whom another had deposited an item," if any of these inter- 
actions took place in a settled area, he may not return the item 
to him in an unsettled area," where it is of little benefit to the 
owner and he cannot safeguard it. If the loan or deposit was given 
on the condition that the recipient may go out and return it to 
the owner in an unsettled area, he may return it to him in an 
unsettled area. 


GEMARA The Gemara raises a contradiction to 


the mishna from a baraita: A loan may 
be repaid in any location, while a lost item and a deposit are 
returned only in their location, i.e., the same type of place, settled 
or unsettled, where they were found or received. Abaye said: This 
is what the baraita is saying: A loan may be claimed by the credi- 
tor in any location.™ Yet, if the borrower initiates the process of 
repaying the loan in an unsettled area, the creditor may refuse to 
accept the repayment until they reach a settled area. Conversely, a 
lost item and a deposit" may be claimed only in their location. 


The mishna teaches that if the loan or deposit was given on the 
condition that the recipient may go out and return it to the 
owner in an unsettled area, he may do so. The Gemara asks: Isn’t 
it obvious that an explicit stipulation to this effect is binding? The 
Gemara answers: No, it is necessary, as the mishna is discussing 
a case where the depositor said to the bailee: Let this deposit 
be with you," as I am going out to an unsettled area, and the 
bailee said to him: I also need to go out to an unsettled area, so 
if I need to return the deposit to you there, I will return it to 
you there. 


HALAKHA 


One who robs another, etc. — ^3) Yan n% ran: If one robs 
another of an item in a settled area and returns it to the owner 
in an unsettled area, it is the owner's prerogative to accept the 
item or to demand that the robber return it in a settled area. If 
he demands that the robber return it in a settled area, the robber 
fulfills his obligation to return the item only when he returns it in 
a settled area, although he does not have to return it in the same 
settled area as where he robbed it (Rambam Sefer Nezikin, Hilkhot 
Gezeila VaAveda 1:7; Shulhan Arukh, Hoshen Mishpat 366:4). 


Or who borrowed money from him — 13137 monw ix: If one 
lent money to another in a settled area and the debtor offers to 
repay the loan in an unsettled area, the creditor can refuse to 
accept the payment until they reach a settled area. Once they 
reach the settled area, the debtor can demand that the creditor 
accept the payment, even if it is not the same area where the 
loan was given. 

If the loan was given in an unsettled area and the time when 
it was scheduled to be repaid arrived (Shakh), the debtor can 
force the creditor to accept repayment even in an unsettled 
area. Similarly, if the debtor mentions his intention to travel 
through an unsettled area and the creditor notifies him that he 
plans to do the same, the debtor can force the creditor to accept 
repayment even in an unsettled area (Rambam Sefer Mishpatim, 
Hilkhot Malve VeLoveh 13:8; Shulhan Arukh, Hoshen Mishpat 74:1, 
and in the comment of Rema). 


Or one with whom another had deposited an item — ix 
b “PPT: Similar to cases of loans and thefts, if one deposits 
an item with a bailee in a settled area, and the bailee attempts to 
return the deposit, the owner must accept it if he is in a settled 
area. If he is in an unsettled area, he can demand that the bailee 


return the item in a settled area. If the bailee accepts upon him- 
self responsibility for anything that might happen to the item 
while the owner transports it through an unsettled area, the 
owner must accept it even in an unsettled area (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 7:11; Shulhan Arukh, Hoshen 
Mishpat 293:2 and Sma there). 


A loan may be claimed in any location -533 yam ma mbna 
Dipa: A lender can demand repayment of a loan in any location. 
Consequently, if one loaned money in a settled area and he 
and the borrower are currently in an unsettled area, the lender 
can demand that the loan be repaid, and if the borrower has 
money there (Shakh), he must repay the loan. The Maharshal 
rules that this halakha also applies to a case of theft where the 
thief is compensating the owner in the form of money. If the 
thief is returning the stolen item itself, the owner can demand 
its return only in the location where it was stolen (Rambam Sefer 
Mishpatim, Hilkhot Malve VeLoveh 13:8; Shulhan Arukh, Hoshen 
Mishpat 74:1 and Shakh there). 


A lost item and a deposit, etc. — 151,177.51 TPA: A lost item 
and a deposit may be claimed by the owner only in the same 
place they were found or deposited. The one who possesses the 
item may return it to its owner in any settled area (Rambam Sefer 
Mishpatim, Hilkhot Sheela UFikadon 7:11, Shulhan Arukh, Hoshen 
Mishpat 293:1-2). 


Let this deposit be with you, etc. -917233 RPK: If the 
owner of a deposit informs the bailee that he intends to travel to 
an unsettled area and the bailee responds that he also intends 
to do so, the bailee can force the owner to accept the return of 
the deposit even in the unsettled area. The same halakha applies 
with regard to a loan (Shulhan Arukh, Hoshen Mishpat 293:1-2). 
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NOTES 


safeguard it (Ramah). 


Dipa baa yam): The reason for the distincti 


is repaid with money, and it is reasonable 
borrower to have money with him as he 


lost item, it is unreasonable to expect that 
has carried the item with him on his travel 


it would be irresponsible of him to take i 


guard it. 


He may not return the item to him in an unsettled 
area — 137/94 b win x: Similarly, if he borrowed the 
money or the item during a peaceful time, he may not 
return it during a time of war, when the lender cannot 


A loan may be claimed in any location — mam mn 


ion ‘between 


the cases centers around the form of repayment. A loan 


o expect the 
travels in an 


unsettled area. By contrast, in the case of a deposit or a 


he individual 
s, and in fact, 
with him to 


an unsettled area, where he might not be able to safe- 
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NOTES 


Rav Nahman and Rabbi Yohanan say that he is exempt 
from paying — VWa “yak pM AT pam 27: Although he is 
exempt from paying, he must still take an oath that he does 
not know if he owes the plaintiff money. This is because he 
would be obligated to take an oath even if he claimed with 
certainty that he was exempt (Rav Hai Gaon; Rashi). 


BACKGROUND 


A certain claim and an uncertain claim - x21732: When 
one litigant states a certain claim and the other states an 
uncertain claim, the court usually assigns greater weight to 
the certain claim. Frequently, both litigants in a dispute are 
capable of stating only uncertain claims, because they were 
not present when an act was performed; in such cases their 
claims have equal weight. Although if one litigant states a 
certain claim while the other is able to state only an uncer- 
tain claim, the decision is not necessarily made in favor of the 
certain claim, it is accorded greater weight. In this case the 
dispute is whether a certain claim is enough to take money 
away from the possession of the uncertain party. 
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MI SHNA In the case of one who says to another: 


I robbed you, or: You lent me money," or: 
You deposited an item with me, and I do not know if I returned 
your property to you or if I did not return it to you, he is liable to 
pay the sum or item in question. But if he said to him: I do not 
know if I robbed you," or: I do not know if you lent me money, 
or: Ido not know if you deposited an item with me, he is exempt 
from paying the sum or item in question. 


G E M ARA The Gemara cites a related dispute: It 


was stated that if one individual says to 
another: I have one hundred dinars in your possession, and 
the other says: I do not know" whether or not this is true, Rav 
Huna and Rav Yehuda say that he is liable to pay the plaintiff, 
and Rav Nahman and Rabbi Yohanan say that he is exempt 
from paying." 


The Gemara explains the reason for each opinion: Rav Huna 
and Rav Yehuda say that he is liable to pay, because when there 
is a certain claim and an uncertain claim,’ the certain claim is 
superior. Rav Nahman and Rabbi Yohanan say that he is exempt 
from paying because of the principle: Establish the money in 
the possession of its owner, i.e., money is not taken from one’s 
possession without clear proof that he is liable to pay it. 


The Gemara attempts to derive a proof: We learned in the mishna: 
But if he said to him: I do not know if you lent me money, he is 
exempt from paying. What are the circumstances? If we say that 
the mishna is discussing a case where the lender did not claim the 
money from him, the first clause must also discuss a situation 
where the lender did not claim the money from him. If so, why is 
the borrower liable to pay in the case discussed in the first clause? 
Rather, the mishna must be discussing a case where the lender did 
claim the money from him, and the latter clause nevertheless 
teaches that the borrower is exempt from paying, even though his 
claim is uncertain and that of the lender is certain. This supports 
the opinion of Rav Nahman and Rabbi Yohanan. 


The Gemara answers: No, actually the mishna is referring to a case 
where the lender did not claim the money from him, and the first 
clause is discussing a case where the borrower comes to fulfill 
his obligation to Heaven. 


The Gemara adds that it was also stated: Rabbi Hiyya bar Abba 
says that Rabbi Yohanan says: In the case of one who says to 
another: I have one hundred dinars in your possession, and the 
other individual says: I do not know whether or not this is true, 
the latter is liable to pay. This applies where he comes to fulfill 
his obligation to Heaven even though he cannot be forced to pay. 
This statement is in accordance with the opinion of Rav Huna 
and Rav Yehuda. 


HALAKHA 


| robbed you or you lent me money, etc. - ana “pre 
^3: If one states of his own initiative that he owed money to 
another at one point and is unsure whether he repaid the debt, 
he is exempt from payment, provided that he takes an oath 
confirming that he is not sure if he has repaid the debt (Shakh). 
This is the halakha even if he is told by the other that, although 
the latter does not recall having been owed any money, he 
is certain he was not provided with any payments (Shakh). 
One who wishes to fulfill his obligation to Heaven must pay 
the money (Rambam Sefer Mishpatim, Hilkhot Toen VeNitan 1:9; 
Shulhan Arukh, Hoshen Mishpat 75:10, 365:2, and in the comment 
of Rema). 


| do not know if | robbed you - spas OX yt wx: If one 
states that he is not sure if he stole or borrowed money from 
another, and the other has not claimed money from him, he is 


exempt from payment, even in order to fulfill his obligation to 
Heaven (Shulhan Arukh, Hoshen Mishpat 75:10, 365:2, and in the 
comment of Rema). 


| have one hundred dinars in your possession, and the other 
says: | do not know - yt 9x wie ADM a9 aya: If one 
claims that another owes him money, and the defendant is 
unsure, the defendant must take an oath that he is unsure, and 
he is exempt from payment, in accordance with the opinion 
of Rav Nahman and Rabbi Yohanan. If the defendant wants 
to fulfill his obligation to Heaven, he should pay. If the plaintiff 
seizes the defendant's property in the presence of witnesses, 
the court intercedes and returns it to the defendant (Rambam 
Sefer Mishpatim, Hilkhot Toen VeNitan 1:8; Shulhan Arukh, Hoshen 
Mishpat 75:9 and Shakh there). 
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MI S H NA In the case of one who stole a lamb" from a 


flock and returned it without informing the 
owner that he had done so, and then it died or was stolen, the thief 
is liable to pay restitution for it. If the lamb’s owners did not know 
about the entire incident, i.e., they did not know that it was stolen 
and they did not know that it was returned, and they counted the 
flock of sheep and found it whole, the thief is exempt from 


paying. 
G E M A RA The Gemara presents several ways to under- 
stand the mishna: Rav says: In a case where 
the owners had knowledge of the fact that their lamb was stolen, 
the thiefis required to return it with the knowledge of the owners 
in order to be exempt from liability if the lamb is subsequently 
harmed. In a case where the owners had no knowledge that the 
lamb was taken, their count of the flock after the thief returned it 
exempts the thief from further liability. And when the mishna 
teaches: And they counted" the flock of sheep and found it whole, 
it is referring specifically to the latter clause, i.e., the case where the 


owners were unaware that the lamb was stolen, as it is specifically 
in that case that the count exempts the thief from liability. 


And Shmuel says: Whether the owners had knowledge of the theft 
or whether they did not have knowledge of it, their count of the 
flock exempts the thief from payment. And when the mishna 
teaches: And they counted the flock of sheep and found it whole, 
the thief is exempt, it is referring to the entire mishna, as this 
exempts the thief from liability in both cases mentioned in the 
mishna. 


And Rabbi Yohanan says: In a case where the owners had knowl- 
edge of the theft, their count of the flock exempts the thief, and in 
a case where the owners had no knowledge of the theft, even 
counting is not required for the thief to be exempt. And when the 
mishna teaches: And they counted the flock of sheep and found 
it whole, it is referring specifically to the first clause of the mishna, 
as it is particularly in that case that the count is relevant. 


Rav Hisda says: In a case where the owners had knowledge of the 

theft, their count of the flock exempts the thief. In a case where the 

owners had no knowledge of the theft, the thief is required to 

return the lamb with their knowledge in order to become exempt 
from liability for future damage. And when the mishna teaches: 
And they counted the flock of sheep and found it whole, it is refer- 
ring specifically to the first clause of the mishna, where the owners 

were aware of the theft, as it is only in that case that counting the 

flock is sufficient to exempt the thief from further liability. 


Rava says: 


———————__ HALAKHA © 

One who stole a lamb, etc. — 15) moe ania: If one stole 
an animal and the owner was aware of the theft, and then 
the thief returned it without the knowledge of the owner, 
and the animal then died or was stolen, the thief remains 
liable to compensate the owner. If the owner had counted 
his flock after the thief returned the animal, and he found 
that his flock was complete, the thief is exempt from further 
liability. If the owner was unaware of the both the theft and 
the return of the animal, the thief remains liable until he 
informs the owner. The halakha is in accordance with the 
opinion of Rav Hisda in the Gemara (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:12; Shulhan Arukh, Hoshen Mishpat 355:2). 


NOTES 


And when the mishna teaches: And they counted, etc. - 931 
"931 1319) "NP: The chart summarizes the opinions cited in the 
Gemara with regard to when a thief is exempt from further liability 
after returning a lamb that he has stolen. It also explains how each 
opinion interprets the mishna’s latter clause, which states that if 
the thief returns the lamb and then the owners count the flock 
and find it complete, the thief is exempt from further liability. 


Rav 
Shmuel He 
Rabbi Yohanan 
s the 
Rav Hisda 
; the 


If the owners count 


If the owners count 


If the owners count 


If the owners count the 
the thie 


he thief must inform the owners 
that he has returned the lamb. 


he flock and find it whole, If the owners count the 


hief is exempt from further liability. 


he flock and find it whole, 
is exempt from further liability. 


The thief is exempt from liability 


hie even without the owners’ count. 


The thief must inform the owner 
that he has returned the lamb. 


he flock and find it whole, 
hief is exempt from further liability. 


flock and find it whole, 
is exempt from further liability. 


flock and find it whole, 
the thief is exempt from further liability. 


Applies to the second case, where the owners 
did not know of the theft and return. 


Applies to both cases, whether or not 
the owners knew of the theft and return. 


Applies to the first case, 
where the owners knew of the theft. 


Applies to the first case, 
where the owners knew of the theft. 
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LANGUAGE 
Spotted [rekuata] - xnyxp1: From the root reish, kuf, ayin, 
one of whose meanings is to patch an item. The word 
rekuata refers to animals, generally sheep, which are spot- 
ted. Similarly, the Aramaic translation of the verse that refers 
to the spotted sheep of Jacob refers to the sheep as rekua 
(see Genesis 30:32) . 
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What is the reasoning of Rav Hisda, who holds that the require- 
ment to return the animal with the owner’s knowledge is in the 
case where the owners did not know about the theft? Since the 
thief taught the lamb to take steps outside, i.e., to leave the owners’ 
property, it will now require greater supervision, which the owners 
can provide only if they are aware of the situation. 


The Gemara assumes that since Rava explained Rav Hisda’s reason- 
ing, he accepts Rav Hisda’s ruling. The Gemara asks: But did Rava 

actually say this? Doesn’t Rava say that in the case of this person 

who saw another lift a lamb from his flock in order to steal it, and 

the owner then raised his voice at the thief, and the thief dis- 
carded it, but the owner did not know if the thief returned the 

lamb or if he did not return it, and the lamb then died or was 

stolen, the thief is to pay restitution for it? 


The Gemara comments: What, is this statement of Rava not 
applicable even if the owner counted his flock after this incident? 
Accordingly, Rava rules that if the owner knew about the theft, 
the thief is rendered exempt from liability only if he returns the 
lamb with the owner’s knowledge, which is not in accordance with 
the ruling of Rav Hisda. The Gemara answers: No, Rava’s ruling 
applies only where the owner did not count the flock. 


The Gemara examines Rav’s ruling. But did Rav actually say this? 
Doesn't Rav say that if the thief returned the lamb to the owner’s 
flock that is in an unsettled area, he has fulfilled his obligation 
to return it? This indicates that the thief is exempt from further 
liability even though the thief did not inform the owner of the 
lamb’s return and the owner did not count the flock. The Gemara 
answers that Rav Hanan bar Abba said: Rav concedes that the 
thief is exempt in this case only where the lamb was spotted 
[birkuata].\" Since the lamb’s spots are distinctive, the owner 
immediately becomes aware ofits return. 


The Gemara suggests: Let us say that the amoraic dispute cited 
previously is parallel to a dispute between tanna’im, as it is taught 
in a baraita: One who steals a lamb from a flock or a sela froma 
purse must return it to the place from where he stole it; this is 
the statement of Rabbi Yishmael. Rabbi Akiva says: The thief is 
required to return it with the knowledge of its owners. 


The Gemara explains: The Sages discussing the matter assumed 
that everyone accepts the opinion of Rabbi Yitzhak, as Rabbi 
Yitzhak says: A person is prone to feel his purse" constantly, and 
therefore becomes aware of the theft soon after it takes place. What, 
is it nota case where a sela was stolen with the owner's knowledge, 
and the dispute of Rabbi Yishmael and Rabbi Akiva is parallel to 
the dispute of Rav and Shmuel? According to this explanation, 
Ray rules in accordance with the opinion of Rabbi Akiva, and 
Shmuel rules in accordance with the opinion of Rabbi Yishmael. 


HALAKHA 


Rav concedes only where the lamb was spotted - 31 77in 
sayapra: Some hold that if one stole a distinctive-looking 
animal and the owner knew about the theft, and then the 
hief returned the animal to the owner's flock, the thief 
is exempt from further liability, even if the owner has not 
counted his flock (see Rambam Sefer Nezikin, Hilkhot Geneiva 
4:12 and Maggid Mishne there). 


A person is prone to feel his purse - ip’24 wav WY DIN: 
f a thief returns coins to their owner by placing them in the 
atter’s purse, and the owner knew how much money was pre- 


viously in the purse (Rosh), the thief has fulfilled his obligation, 
as the owner is likely to feel his purse and will soon notice the 
money's return. According to the Rambam, this applies even if 
the owner did not know how much money was previously in 
the purse. If the money was returned to an empty purse, the 
thief has not fulfilled his obligation until he notifies the owner 
of its return. Accordingly, if the money is stolen or lost before 
the owner was made aware of its return, the thief is responsible 
for the loss. The halakha is in accordance with the opinion of 
Rabbi Yitzhak (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
1:8; Shulhan Arukh, Hoshen Mishpat 355:1). 
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The Gemara responds: No, they disagree in the case of a lamb that 
was stolen without the knowledge of its owners, i.e., they did not 
know that it was stolen, and the dispute of Rabbi Yishmael and 
Rabbi Akiva is parallel to the dispute of Rav Hisda and Rabbi 
Yohanan. Rav Hisda rules in accordance with the opinion of Rabbi 
Akiva that the lamb must be returned with the owner’s knowledge, 
and Rabbi Yohanan rules in accordance with the opinion of Rabbi 
Yishmael that the owners do not need to become aware of the 
lamb's return. 


Rav Zevid said in the name of Rava: With regard to a bailee who 
stole a lamb from the owner’s domain,” everyone, including 
Rabbi Yishmael, agrees that the halakha is in accordance with the 
opinion of Rav Hisda, and the owner must be aware of the animal’s 
return in order for the thief to become exempt from further liability. 
And here it is with regard to whether a bailee who stole from 
within his own domain may return what he stole to the place from 
where he stole it that they disagree. Rabbi Akiva holds: His safe- 
guarding was terminated when he stole the lamb and he must 
therefore return it with the owner’s knowledge. And Rabbi Yish- 
mael holds: His safeguarding was not terminated and he may 
return it to his own domain. 


The Gemara suggests: Let us say that with regard to the dispute over 
whether the owner’s counting of his flock exempts a thief who 
returned a stolen lamb without notifying the owner, it is a dispute 
between tanna’im, as it is taught in a baraita: With regard to one 
who robbed another and then included the money he owed him 
for the robbery in the calculation of the payment for a different 
transaction," i.e., he compensated the owner by overpaying him for 
a different transaction, it is taught in one baraita: He has fulfilled 
his obligation to pay, and it is taught in another baraita: He has 
not fulfilled his obligation to pay. 


The Sages discussing the matter assumed that everyone accepts 
the statement of Rabbi Yitzhak, as Rabbi Yitzhak says: A person 
is prone to feel his purse constantly, and therefore becomes aware 
that he has been compensated soon after the payment is made. 
What, is it not with regard to this following point that they dis- 
agree: The one who says that the robber has fulfilled his obligation 
holds that the counting of the property exempts a robber from 
further liability, and the one who says that the robber has not 
fulfilled his obligation holds that the counting does not exempt 
a robber from further liability. 


The Gemara responds: One can say that if we held in accordance 
with the statement of Rabbi Yitzhak, it would follow that everyone 
agrees that the counting of the property exempts a robber from 
further liability. Rather, it is with regard to the statement of Rabbi 
Yitzhak itself that they disagree: One Sage accepts the statement 
of Rabbi Yitzhak, and one Sage does not accept the statement of 
Rabbi Yitzhak. 


HALAKHA 


A bailee who stole a lamb from the owners’ domain, etc. - 


One who robbed...and then included the money he owed 


^D) Dwa Mwy Iw Wiw: Ifa bailee steals one of the lambs 
or coins that he was safeguarding, and there are witnesses 
who affirm that this took place, or he admits to having done so 
(Shakh), then even if he returns it to the flock or purse he remains 
liable for any damage that happens to it, until he notifies the 
owner that he stole it and returned it (Rambam Sefer Nezikin, 
Hilkhot Geneiva 4:10; Shulhan Arukh, Hoshen Mishpat 355:3). 


him for the robbery i in the calculation of the Payment for 
returns stolen money to its owner ont ae in a different 
transaction has fulfilled his obligation to return the stolen item 
(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 1:8; Shulhan 
Arukh, Hoshen Mishpat 355:1). 
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HALAKHA 


One may not purchase...from the shepherds, etc. - px 
3) YIN ja papih: It is prohibited to purchase any item 
hat was presumably stolen from another. Accordingly, it 
is prohibited to purchase wool or milk from shepherds in 
own. One may purchase spun wool or wool garments from 
hem (Tur; see Lehem Mishne), and it is permitted to buy milk 
or cheese from them in an unsettled area. It is generally 
prohibited to purchase animals from them, but it is permitted 
o purchase four at a time from a small flock, or five from a 
arge flock, as it can be presumed that the shepherd would 
not steal such a large quantity at once (Rambam Sefer Nezikin, 
Hilkhot Geneiva 6:1; Shulhan Arukh, Hoshen Mishpat 358:1). 


One may not purchase...from produce watchmen, etc. - 
“a1 nis iwi xd): One may not purchase wood or pro- 
duce from produce watchmen unless they are selling these 
items in a public manner, e.g., they are selling them at the 
entrance to the field and have baskets of merchandise and 
scales in front of them. If the seller asks the purchaser to 
conceal the merchandise, it is prohibited for the purchaser 
to buy it (Rambam Sefer Nezikin, Hilkhot Geneiva 6:3; Shulhan 
Arukh, Hoshen Mishpat 358:2). 


One may purchase from women, etc. — DWT p2 papi 
"yD: It is prohibited to purchase any merchandise from 
women, children, or slaves unless it can be assumed that 
the merchandise belongs to them or that they are selling 
it with the owner's permission. It is therefore permitted to 
purchase linen goods from women in the Galilee and calves 
from women in the Sharon, as such items are commonly 
sold by the women in these areas. It is permitted to purchase 
chickens and eggs from anyone in any place. Nevertheless, 
in any case where the seller asks the purchaser to conceal 
his purchase, it is prohibited to carry out the transaction 
(Rambam Sefer Nezikin, Hilkhot Geneiva 6:4; Shulhan Arukh, 
Hoshen Mishpat 358:5). 


BACKGROUND 

From the shepherds — Dying p: In the time of the Sages, 
shepherds were suspected of theft, as they would allow their 
flocks to graze in private fields. For this reason the Sages 
decreed (Sanhedrin 25b) that all shepherds should be dis- 
qualified from bearing witness. Since they were suspected 
of theft, it was also prohibited to buy items from them that 
could conceivably have been stolen from the owner of the 
flock, such as milk and wool. 
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And ifyou wish, say instead that everyone accepts the statement 
of Rabbi Yitzhak, and it is not difficult: This first baraita, which 
rules that the robber fulfilled his obligation, is discussing a case 
where the robber counted the money and placed it directly in 
the owner’s purse, which the owner will soon open and count. 


And that other baraita, which rules that the robber did not fulfill 
his obligation, is discussing a case where he counted the money 
and placed it in the owner’s hand. Consequently, it is possible 
that the owner will put the money directly into a container with 
other coins in it and will never realize that he was compensated 


for the theft. 


DOT PPT HPN KDN TPVAK) 
yor p> net KI ADDS KON 
rat AD PDT NT PDI WIT 

FOOSE YIN 


And if you wish, say instead that both this baraita and that baraita 
are discussing a case where the robber counted the money and 
placed it in the owner's purse. This baraita discusses a case where 
he has other dinars in his purse, but he did not know how many. 
Therefore, when he counts the money, he will not realize that the 


robber inserted an additional sum. Whereas that baraita is discuss- 
ing a case where he does not have other dinars in his purse, so 
that when he counts the money he will realize that an additional 
sum has been included in the payment. 


soy Dying p ppt px "NA 
= nine iw xy ov aM 
oo) yy 


MI S HNA One may not purchase wool, milk, and 

kids from the shepherds"® who tend the 
flocks of others, due to the concern that they have stolen these 
items from the owners of the flocks. And similarly, one may not 


purchase wood and produce from produce watchmen." 


vay op vest pa pap bax 
may) orga pws Yo Ta 
oy- PRT MWY jaaa 
Dipp haa pranm aya pripih 


But one may purchase from women" woolen goods in Judea, 
and linen goods in the Galilee, and calves in the Sharon, as 
women in these locations often work with those commodities 
and it can be assumed that they are selling the items with the 
owner’s consent. And with regard to all these items, in a case 


where the seller told the buyer to conceal the purchase, it is pro- 
hibited, as there is good reason to suspect that the items are stolen. 
And one may purchase eggs and chickens from everywhere, as 

it is unlikely that one would steal and sell these commodities. 
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GEMARA “= Sages taught in a baraita (Tosefta 


11:9): One may purchase from shepherds 


neither goats, nor kids, nor fleeces, nor torn pieces of wool, but 
one may purchase sewn garments from them, because they are 
presumed to be theirs. And one may purchase milk and cheese 
from them in an unsettled area," but not in a settled area. 


And one may purchase from them four or five sheep or four or 
five fleeces at a time, because it is unlikely that a shepherd would 
risk stealing such a significant quantity at once. But one may not 
purchase two sheep, and similarly, one may not purchase two 


fleeces at a time, as it is reasonable to assume that the shepherd 
would attempt to steal this amount from the owner. 


Milk and cheese...in an unsettled area - 137193 740 abn: 
Since it is difficult to transport the milk and cheese from an 
unsettled area to the owner of the flock, it is reasonable to 
assume that the owner has granted the shepherd permis- 
sion to make use of these items while he tends the flock in an 
unsettled area (Rashi). Alternatively, it can be assumed that the 
owner has granted permission for him to sell these items on his 
behalf, and he will bring him the money. The Rambam and the 
Meiri had a version of the text that states that it is prohibited 
to purchase milk and cheese from shepherds in an unsettled 
area. According to this version, it cannot be assumed that the 
owner has allowed the shepherd to sell the milk and cheese. 


NOTES 


Since the owner is not present, it is easy for the shepherd to 
steal these items, and one must presume that he would be 
purchasing stolen goods. 

The Penei Yehoshua asks why one cannot buy the cheese, as 
even if the shepherd stole the milk, he has acquired it through 
the significant change of turning the milk into cheese. He 
answers that since it was common for shepherds to turn the 
milk into cheese and give the cheese to the owners, turning 
milk into cheese is not a change that allows a shepherd to 
acquire it. Alternatively, even if a stolen item has been changed, 
if it is clear that it was stolen, it is improper to purchase it from 
the robber. 
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The baraita continues: Rabbi Yehuda says: One may purchase 
domesticated animals from them, as it is unlikely that the shep- 
herds would steal them from their owner, who would notice if they 
did not return home. Conversely, one may not purchase desert, 
i.e., non-domesticated, animals® from them, as it is more likely 
that a shepherd would steal these animals. The principle of the 
matter" is that with regard to anything that the shepherd sells 
and the owner would perceive its absence if it were stolen, one 
may purchase it from them. But if the owner would not perceive 
its absence, one may not purchase it from them. 


The Gemara examines the baraita: The Master said that one may 
purchase from them four or five sheep or four or five fleeces at a 
time. Now that it can be said that we may buy four sheep, as it is 
unlikely that the shepherd would steal such a large quantity at one 
time, is it necessary to state that we may buy five? The Gemara 
answers that Rav Hisda said: The meaning of the baraita is that one 
may purchase four sheep out of a flock consisting of five sheep, as 
it is reasonable to assume that the shepherd would not attempt to 
steal four-fifths of the owner’s flock. And there are those who say 
that Rav Hisda said as follows: Four sheep may be purchased from 
the shepherd of a small flock," and five may be purchased from the 
shepherd ofa large flock. 


The Gemara asks another question with regard to the baraita: This 

matter itself is difficult, as you said in the baraita: One may pur- 
chase from them four or five sheep or four or five fleeces at a time, 
which indicates that purchasing four or five, yes, it is permitted, but 

purchasing three, no, it is prohibited. Say the latter clause: But one 

may not purchase two sheep. This indicates that we may purchase 

three sheep at a time. 


The Gemara answers that this is not difficult: This clause, which 
permits the purchase of three sheep, is discussing a case where the 
sheep are robust, and therefore the owner is more attentive to them 
and would notice if three were missing. Conversely, that clause, 
which prohibits the purchase of three sheep, is discussing a case 
where the sheep are frail. Consequently, the owner does not care 
about them as much, and it is possible that he would not notice if 
only three of them went missing. 


The baraita teaches that Rabbi Yehuda says: One may purchase 
domesticated animals from them, but one may not purchase 
desert animals from them. A dilemma was raised before the Sages: 
Is the statement of Rabbi Yehuda referring to the first clause, and 
his statement is therefore a stringency? Or perhaps it is referring 
to the latter clause, and his statement is a leniency? 


The Gemara elaborates: Is it referring to the first clause, and his 
statement is therefore a stringency, as he would be saying: One 
may purchase four or five sheep from them, and this statement 
applies only to domesticated animals, but with regard to desert 
animals, even four or five sheep may not be purchased? Or per- 
haps it is referring to the latter clause and it is a leniency, as he 
would be saying: But one may not purchase two sheep, and simi- 
larly, one may not purchase two fleeces, and this statement applies 
only to desert animals, but with regard to domesticated animals, 
one may purchase even two animals. 


The principle of the matter, etc. -’15) say Dba: Itis permitted 
to purchase from a shepherd any item whose absence would 
presumably be noticed by an owner (see Sma) and cause him to 
suspect the shepherd, as it is assumed that the shepherd would 
not risk stealing such an item. If it is unlikely that an owner would 
notice the disappearance of an item, it is prohibited to purchase 
it from the shepherd (Rambam Sefer Nezikin, Hilkhot Geneiva 6:2; 


Shulhan Arukh, Hoshen Mishpat 358:1). 


HALAKHA 


Four sheep may be purchased from the shepherd of a small 
flock, etc. — 13) JOP TWA TYIN: It is permitted to purchase four 
sheep from a shepherd tending a small flock, and five sheep from 
a shepherd tending a large flock, because it is presumed that the 
shepherd would not steal such a large quantity. Furthermore, if 
the animals are robust, it is permitted to purchase three sheep, 
in accordance with the conclusion of the Gemara (Rambam Sefer 
Nezikin, Hilkhot Geneiva 6:1 and Maggid Mishne there; Shulhan 
Arukh, Hoshen Mishpat 358:1). 


BACKGROUND 

Desert animals — ninam: There were places where 
at least during the grazing season shepherds would 
raise flocks in the desert, i.e., in unsettled areas, where 
there was grass for the animals to graze on. The ani- 
mals would spend many months out in the desert and 
were not brought home to their pens at night like the 
domesticated animals. 
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HALAKHA 
Asharecropper, who does have a share in it - ah monet DIX 


Awa: It is permitted to purchase produce from a sharecrop- 


per, because it is reasonable to assume that he is selling his 
own share of the produce generated by the land. The Rema 
cites authorities who maintain that this leniency is limited to 
sharecroppers who are presumed to have already received 


their share of the crops (Tur; see Sma and Shakh). If the share- 
cropper had not yet divided the produce with the landowner, 
then there is a concern that if he sells some of the produce, 


he will not deduct the amount he sold from his share of the 


produce when the crops are divided (Rambam Sefer Nezikin, 


Hilkhot Geneiva 6:3; Shulhan Arukh, Hoshen Mishpat 358:4). 


Even if only a minority of his possessions are from his own 
property — by pay Toy: Itis permitted to purchase goods 
even from a known robber, provided that he owns some of 
his possessions and if it is not known that the purchased item 
itself was stolen. The halakha is in accordance with Shmuel 


(Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 5:8 and Mag- 


gid Mishne there; Shulhan Arukh, Hoshen Mishpat 369:3 and 
Sma there). 


The property of an informer — 3107 pian: Although it is per- 
mitted to physically harm an informer, it is prohibited to dam- 


age his property directly or to cause it to be confiscated by 
gentiles (Shakh). The reason is that he may yet have righteous 
children who are entitled to their inheritance. It is permitted 
to inflict the damage indirectly. Furthermore, if damaging 
his property will result in the cessation of his actions, it is 
permitted to do so even in a direct fashion (Rambam Sefer 
Nezikin, Hilkhot Hovel UMazik 8:1; Shulhan Arukh, Hoshen 
Mishpat 388:13). 


LANGUAGE 


Scales [turtanei] — 30W: From the Greek tpvtavn, trutané, 
meaning scales. 
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The Gemara presents an answer: Come and hear a resolution to 
the dilemma, as it is taught in a baraita that Rabbi Yehuda says: 
One may purchase domesticated animals from them, but one 
may not purchase desert animals from them. But one may always 
purchase four or five sheep from them. 


From the fact that he stated that four or five animals may always 
be purchased, conclude from it that Rabbi Yehuda’s statement is 
referring to the latter clause, and his statement is a leniency. The 
Gemara affirms: Conclude from it that Rabbi Yehuda intended his 
statement as a leniency. 


§ The mishna teaches: And similarly, one may not purchase wood 
and produce from produce watchmen. The Gemara relates that 
Rav purchased grapevine branches from a sharecropper. Abaye 
said to him: But didn’t we learn in the mishna: And similarly, one 
may not purchase wood and produce from produce watchmen? 
The same halakha should apply with regard to a sharecropper, who, 
like a watchman, is not the owner of the produce. Rav said to him: 
This statement applies only with regard to a watchman, as he has 
no share at all in the land itself. But with regard to a sharecropper, 
who does have a share in it," say: He is selling merchandise from 
his own share of the land. Since it is plausible that the sharecropper 
is selling his own property, it is permitted to buy it from him. 


The Gemara cites a baraita which discusses purchasing items from 
watchmen: The Sages taught (Tosefta 11:8): With regard to pro- 
duce watchmen, one may purchase produce from them when 
they are sitting and selling the produce, and the baskets are 
before them and the scales [veturtanei |‘ are before them, as in 
these circumstances it is reasonable to assume that they are not 
selling stolen merchandise. But in all cases where they said to the 
buyer: Conceal your purchase, it is prohibited to purchase from 
them, as there is good reason to suspect that the merchandise is 
stolen. The baraita adds: One may purchase from a watchman 
from the entrance of the garden, but not from the back of the 
garden, because if the produce is being sold inconspicuously, there 
is a concern that it might have been stolen. 


§ Having discussed the halakha pertaining to suspected theft, the 
Gemara proceeds to examine the halakha pertaining to purchasing 
items from a known robber. It was stated: With regard to a robber, 
from when is it permitted to purchase items from him? Rav says: 
It is prohibited until the majority of his possessions are from his 
own property, i.e., property that he obtained legally. And Shmuel 
says: It is permitted to purchase items from a known robber even 
if only a minority of his possessions are from his own property." 


The Gemara notes that Rav Yehuda instructed Adda, his atten- 
dant, in accordance with the statement of the one who says: It 
is permitted to purchase items from a known robber even if only a 
minority of his possessions are from his own property, i.e., in 
accordance with the opinion of Shmuel. 


With regard to the property ofan informer," i.e., one who informs 
gentiles of the whereabouts of another's property, facilitating its 
theft or misuse, there is a dispute between Rav Huna and Rav 
Yehuda. One says: It is permitted to physically destroy it, and 
one says: It is prohibited to physically destroy it. 
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The Gemara elaborates: The rationale of the one who says that 
itis permitted to physically destroy it is that an informer’s prop- 
erty should not be subject to a more stringent halakha than his 
body. Since it is permitted to physically harm or even kill an 
informer, it would be unreasonable to prohibit the destruction 
of his property. And the rationale of the one who says that it is 
prohibited to physically destroy it is that perhaps he will have 
good children, and it is written: The wicked may prepare it, 
but the just shall put it on (see Job 27:17). 


The Gemara relates that Rav Hisda had a certain sharecropper 
who would weigh the field’s produce and give Rav Hisda his 
portion," and weigh the produce and take his own portion. 
Rav Hisda dismissed him, and read the following verse about 
him: “A good man leaves an inheritance to his children’s chil- 
dren; and the wealth of the sinner is laid up for the righteous” 
(Proverbs 13:22). 


Q The Gemara examines various verses pertaining to robbers. 
“For what is the hope of the godless, though he profits, when 
God takes away his soul?” (Job 27:8). This verse is the subject 
of a dispute between Rav Huna and Rav Hisda. One says that 
the phrase “God takes away his soul” is referring to the soul of 
the robbed, and one says that it is referring to the soul of the 
robber. 


The Gemara elaborates: The rationale of the one who says that 
the verse is referring to the soul of the robbed is as it is written: 
“So are the ways of every one that is greedy for profit; it takes 
away the life of the owner thereof” (Proverbs 1:19), which 
teaches that one who robs another of his property is considered 
as one who robbed him of his soul. And the rationale of the one 
who says that it is referring to the soul of the robber is as it is 
written: “Rob not the weak, because he is weak, neither crush 
the poor in the gate; for the Lord will plead their cause, and 
despoil of life those that despoil them” (Proverbs 22:22-23). 


The Gemara questions each opinion: And according to the other 
opinion, i.e. the latter one, isn’t it also written: “It takes away 
the life of the owner thereof,’ which indicates that the soul of 
the robbed is taken? The Gemara answers: What is the meaning 
of the phrase “the owner thereof”? It is referring to its current 
owner, i.e., the robber, who has acquired the stolen item. 


And according to the other opinion, who said that the life of the 
robbed is taken, isn’t it also written: “And despoil of life those 
that despoil them,” which indicates that the soul of the robber 
is taken? The Gemara answers that the verse is saying: What is 
the reason. The verse teaches: What is the reason that God will 
despoil the life of those who despoil them? It is because they 
despoiled the soul of their victims. 


Rabbi Yohanan says: Anyone who robs another of an item 

worth one peruta" is considered as though he takes his soul 

from him, as it is stated: “So are the ways of every one that is 

greedy for profit; it takes away the life of the owner thereof” 
(Proverbs 1:19). And it states: “And they shall consume your 

harvest, and your bread, they shall consume your sons and your 

daughters” (Jeremiah 5:17). Since they will consume the harvest 

and bread, it is as though they consume one’s children as well 

because there will be no food to feed them. 


And it states: “Egypt shall be a desolation, and Edom shall be a 
desolate wilderness, for the extortion of the children of Judah, 
because they have shed innocent blood in their land” (Joel 
4:19). The verse here considers extortion like the shedding of 
innocent blood. And it states with regard to a famine: “And the 
Lord said: It is for Saul, and for his bloody house, because he 
put to death the Gibeonites” (11 Samuel 21:1). 


NOTES 


Who would weigh the field’s produce and give Rav Hisda 
his portion, etc. — ^3) 27) Ypa: Rashi explains that the 
sharecropper was excessively fastidious in measuring the 
exact portions belonging to Rav Hisda and to himself. It 
was difficult for Rav Hisda to continue the arrangement, as 
being so fastidious can often lead to ill will between part- 
ners. Alternatively, it means that the sharecropper would 
weigh the wool and give himself a larger share than the 
standard landowner and sharecropper arrangement. The 
Maharsha rejects these interpretations and explains that 
the sharecropper had two sets of stones he would use to 
measure the produce on the scale. He would measure Rav 
Hisda's portion against a lighter stone and measure his 
own portion against a heavier stone, in order to inflate the 
amount of produce he took for himself. 


HALAKHA 
Anyone who robs another of an item worth one peruta - 
mona mw swan my dria ba: One who robbed another of an 
item worth one peruta is considered to have taken his soul, 
although there is a dispute with regard to whose soul this 
is referring (Rambam Sefer Nezikin, Hilkhot Gezeila VaAveda 
1:13; Shulhan Arukh, Hoshen Mishpat 359:3 and Sma there). 
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HALAKHA 
And no items may be purchased from slaves, or from 
children — nipi»an ya xy ortayat pa xy: An item may be 
purchased from slaves or children only if it can reasonably 
be presumed that the owner of the item has given them 
permission to sell it (Rambam Sefer Nezikin, Hilkhot Geneiva 
6:4; Shulhan Arukh, Hoshen Mishpat 358:5). 


Charity collectors may take something worth a small 
amount from women - py 337 17 pop pty ga: 
Charity collectors may accept only small donations from 
women, slaves, or children. The offer of a large donation 
rom one of these individuals would be suspicious, as it is 
presumed that they do not possess large amounts of money. 
This applies as a general guideline, but if the woman's hus- 
band actively protests her giving even a small contribution 
o charity, or if it is known that he generally does not allow 
her to contribute to charity at all, the charity collector may 
not take any contribution from her. If a woman claims that 
she is acting on her husband's behalf or with his permission, 
he charity collector may accept even a large sum from 
her (Noda BiYehuda). The definition of small and large in 
hese cases is based upon the financial standing of those 
involved (Rambam Sefer Zera‘im, Hilkhot Mattenot Aniyyim 
7:12; Shulhan Arukh, Yoreh De'a 248:4). 


With regard to olive pressers, one may purchase from 
them, etc. = 151 2 papid PTIT: It is permitted to pur- 
chase large amounts of olives and oil from olive pressers, 
but not small amounts, as there is a concern that they were 
stolen (Rambam Sefer Nezikin, Hilkhot Geneiva 6:5; Shulhan 
Arukh, Hoshen Mishpat 358:6). 


BACKGROUND 
Cap [kippa] - 793: Women would cover their heads with a 
large cap made from wool or another material that would 
cover most of their hair. They would not usually leave home 
wearing just a cap, but would add a scarf, hat, or some other 
kind of head covering. 


Ancient Greek terracotta figurine of a woman wearing a cap 
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The Gemara asks: Since Rabbi Yohanan’s point was proven by the 
first verse, what was the purpose of adding each subsequent verse 
by saying: And it states? The Gemara answers: And if you would 
say that the robber takes only his, i.e., the victim’s, life, but the lives 
of his sons and daughters are not taken, come and hear the second 
verse, which mentions the flesh of his sons and daughters. 


And if you would say: This matter applies only where the robber 
does not give his victim compensation for the stolen item, but 
where he gave compensation for the stolen item, it is not compa- 
rable to murder, come and hear the verse: “For the extortion of 
the children of Judah, because they have shed innocent blood in 
their land.” Extortion is referring to coercing someone to sell an 
item that he does not want to sell. It is a form of robbery, and the 
verse equates it with murder. 


And if you would say: This matter applies only where he commit- 
ted the robbery by direct action, but if he committed it through 
indirect action, the transgression is not as severe, come and hear 
the verse: “It is for Saul, and for his bloody house, because he 
put to death the Gibeonites.” And where did we ever find that 
Saul killed the Gibeonites? He did not do so. Rather, due to the 
fact that he killed the residents of Nob, the city of the priests, 
who would provide the Gibeonites with water (see 1 Samuel, chap- 
ter 22) and food, the verse ascribes him blame for their death as 
though he had killed the Gibeonites himself. 


Q The mishna teaches: But one may purchase specific goods from 
women in certain places. The Sages taught in a baraita (Tosefta 11:5): 
One may purchase from women woolen goods in Judea, and 
linen goods in the Galilee, but not wines, oils, and flours, as these 
are not usually sold by women and there is a concern that perhaps 
the women stole them from their husbands. And no items may be 
purchased from slaves, or from children." Abba Shaul says: A 
woman may sell items for up to four and five dinars in order to 
make a cap [kippa]* for her head, as it is assumed that her husband 
allows her to sell these items in order to purchase additional articles 
of clothing. And with regard to all of those cases, where they told 
the buyer to conceal his purchase, it is prohibited to enter into 
the transaction. 


Charity collectors may take something worth a small amount 
from women," but not something worth a large amount, as it is 
possible that they do not have permission to give away expensive 
items. 


And with regard to olive pressers, one may purchase from them" 
olives in a substantial measure, and oil in a substantial measure, 
as there is no concern that they would steal such a large amount, 
but not olives in a small amount, and not oil in a small amount. 
Rabban Shimon ben Gamliel says: One may purchase olives in 
small amounts from women in the Upper Galilee, where olives 
are exceptionally expensive, as at times, a person is embarrassed 
to sell olives at the entrance of his house, and so he gives some 
olives to his wife, and she sells them. Since there is a reason to 
presume that the women have been given the right to sell the olives 
by their husbands, and it is unlikely that the women would sell 
them without permission, as even a small amount missing would 
be noticed due to their great value, it may be assumed that the olives 
are being sold with permission. 


NOTES 


Charity collectors may take something worth a small amount 
from women - py 3274719 pripih mp gaa: The early com- 
mentaries note that this leniency is not limited to items given 


for charitable purposes. It applies also to gifts that women and 
children give their friends, as there is little reason to suspect that 
their husbands or fathers forbid them from giving such gifts. 
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The Gemara relates: When Ravina arrived" at Bei Mehoza, the 
women of Bei Mehoza came and tossed chains and bracelets before 
him so that he could distribute the jewelry as charity, and he accepted 
it from them. Rabba Tosfa’a said to Ravina: But isn’t it taught in the 
baraita: Charity collectors may accept something worth a small 
amount from women, but not something worth a large amount? 
How can you accept jewelry, which is worth a significant sum? Ravina 
said to him: For the residents of Mehoza, these chains and bracelets 
are considered something small, and it is therefore permitted for me 


to accept them. 
MI S H N Strands of wool that the launderer removes" 
from the garment belong to him, as it can be 
assumed that the customer is uninterested in them, but strands that 
the carder, i.e., one who prepares wool for use as a textile, removes 
belongto the customer, as it is assumed that the customer would want 
them, since the carder often removes a significant number of strands. 
A launderer takes three threads" that were inserted at the edge of a 
garment, and they are his, but with regard to more threads than this, 
these additional threads belong to the customer. If these were black 
threads on a white garment, he takes all of them and they are his. As 
the removal of the threads improves the appearance of the garment, 
the customer does not want them. 


In the case of a tailor who left enough thread" attached to the cloth 
that it could be used in order to sew with it, or if there was a patch of 
cloth that is three fingerbreadths by three fingerbreadths left from 
the cloth given to the tailor by the customer, these items belong 
to the customer. That which a carpenter removes" with an adze? 
belongs to him, because an adze removes only small shavings ofwood, 
which the customer is uninterested in; but what he removes with an 
ax [uvakashil]' belongs to the customer. And if he was doing his 
work in the domain of the customer, then even the sawdust belongs 
to the customer. 


G E M ARA The Sages taught in a baraita (Tosefta 11:13): 


One may purchase strands of wool from a 
launderer, because they are assumed to be his. A launderer may take 
the two upper threads of a garment, and they are his. 


HALAKHA 


Strands of wool that the launderer removes, etc. — DaiD7W pain 
13) gtin: The extra strands that a launderer removes from the 
end of the garment belong to him, provided that he does not 
remove more than three (Tur). If the strands that are generally 
sewn on to a garment to prevent it from unraveling number 
more than three, the launderer may not remove any of them and 
they all belong to the customer (Sma). If the extra strands were 
black while the garment was white, or they otherwise adversely 
affected the appearance of the cloth, the launderer may remove 
all of them and keep them for himself. Strands that a carder 
removes belong to the customer (Rambam Sefer Nezikin, Hilkhot 
Geneiva 6:6; Shulhan Arukh, Hoshen Mishpat 358:7-8). 


A tailor who left enough thread - pina nx www wyn: If a 


tailor left enough thread to be pulled by a needle (see Ra’avad), 


or if there was a patch of cloth that is three fingerbreadths by 


three fingerbreadths left from the cloth given to the tailor by the 
customer, these materials belong to the customer. If these were 
left in smaller measurements, the tailor may keep them (Rambam 
Sefer Nezikin, Hilkhot Geneiva 6:7; Shulhan Arukh, Hoshen Mishpat 
358:9 and Beur HaGra there). 


That which a carpenter removes, etc. — 13) Ni WINTW mA: A 
carpenter may keep the small shavings of wood that he removes 

with an adze, but the larger pieces produced with an ax belong to 

the customer. If the carpenter worked on the customer's premises 

as a salaried worker (Maggid Mishne, citing Rashi), even the small 

shavings belong to the customer. The general rule with regard to 

any workman is that any item the customer is interested in pos- 
sessing belongs to the customer (Rambam Sefer Nezikin, Hilkhot 
Geneiva 6:8; Shulhan Arukh, Hoshen Mishpat 358:10). 


NOTES 

Ravina arrived, etc. - ^3) yop 231: Rashi explains 
that Ravina came to the city in order to collect char- 
ity. Alternatively, there are several known instances in 
which a town’s residents would shower a Torah scholar 
with various gifts. These gifts could have been intended 
for the needs of the scholar himself or for the public 
benefit. 


A launderer takes three threads — awh Spin paid 
porn: Rashi understands that it was common practice for 
hreads of a different material to be sewn to the edge of 
he garment when the garment was fashioned, and the 
aunderer, who would then wash it before it was given to 
he customer, would remove them, thereby straighten- 
ing the edge of the garment. The Ra‘avad adds that the 
purpose of these threads was to prevent the garment 
rom unraveling during the initial washing process. Once 
his was completed, the threads had no purpose and the 
aunderer was therefore permitted to take them. The 

eiri explains that the Gemara is referring to threads 
rom the garment itself that became detached from the 
garment as it was being washed. 


BACKGROUND 
Adze — 3y¥1a: A handheld cutting tool used for shaping 
wood. Unlike an ax, the blade of an adze is perpendicular 
to the tool's handle. 


Contemporary adze similar to those used in antiquity 


LANGUAGE 
Ax [kashil] - owe: This biblical term is found in the 
mishnaic lexicon as well, and apparently refers to a kind 
of heavy hatchet (see Psalms 74:6). 
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NOTES 

More than three stitches - pain awhen anv: A carder 
would stretch a cloth by sewing loops on its outer edge and 
placing those loops on nails that were attached to opposite 
sides of a frame, thereby pulling the cloth taut. The cloth 
would stretch unevenly and require trimming in order to 
even it out. If the loops were sewn on with additional stiches, 
the cloth would stretch even more and require additional 
trimming. Since this reduced the amount of cloth in the 
garment, it was considered robbery, and the Sages therefore 
instructed carders to attach the loops with no more than 
three stiches. 


And he may even out the cloth — wr: Rashi under- 
stands that the carder trims the cloth with a pair of scissors, 
while the Ra‘avad writes that he evens it out by stretching 
certain sections of the cloth. 


BACKGROUND 


Along its warp - ww: The warp threads are generally 
thinner and more tightly wound than the weft threads, and 
as a result they are also sturdier. The weft threads cover 
the warp threads completely and are the only threads that 
remain visible once the garment has been made. When one 
cards along the warp, he rubs the delicate weft threads at 
a right angle, which can wear out the material and create 
pockets of space in the garment. It is therefore advised to 
card horizontally so that the weft threads are combed in the 
same direction as they are woven. 


LANGUAGE 


Cape [sarbela] -xbanp: Apparently from Persian, this word 
is mentioned in the book of Daniel (3:21), but its precise ori- 
gin is not clear. From the context, it appears that it generally 
refers to a coat or cape, close to the Arabic JL pw, sirbal. 


HALAKHA 


One may not purchase strands of thread from a carder — 
pain pren ja pnt px: One may not purchase from a 

carder any item that usually belongs to the customer. 
Accordingly, if a carder sells strands of thread in a city where 

these strands are usually reserved for the customer if they 
fall off during the carding process, one may not purchase 

them from him. In a city where it is customary for the carder 
to keep the threads for himself one may buy them from him. 
In all cases, if the seller requests that the purchaser conceal 

the transaction, it is prohibited to purchase the strands from 

him (Rambam Sefer Nezikin, Hilkhot Geneiva 6:9; Shulhan 

Arukh, Hoshen Mishpat 358:12). 


A cushion full of strands - pai xbo 3: One may purchase 

a cushion stuffed with strands of wool, even where it is cus- 
tomary for the strands to belong to the customer (Rambam 

Sefer Nezikin, Hilkhot Geneiva 6:8 and Maggid Mishne there; 

Shulhan Arukh, Hoshen Mishpat 358:12). 
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And a carder should not place in a piece of cloth more than 
three stitches" for each loop that he attaches to the cloth in 
order to stretch it out, as this causes the cloth to overstretch and 
require trimming. And he should not card the cloth along its 
warp,’ i.e., vertically, but along its weft, i.e., horizontally. And he 
may even out the cloth" by cutting it along its length, but not 
along its width, and if he comes to even out the cloth by remov- 
ing up to a handbreadth of material, it is permitted for him to 
do so. 


The Gemara analyzes the baraita: The Master said in the baraita 
that the launderer may take two threads. But didn’t we learn 
in the mishna that the launderer may take three threads? 
The Gemara answers: This is not difficult: The ruling of this 
baraita, which allows only two threads, is stated with regard to 
thick threads, and the ruling of that mishna, which allows three 
threads, is stated with regard to thin ones. 


It was also stated in the baraita: And he should not card the 
cloth along its warp but along its weft. The Gemara asks: But 
isn’t it taught in another baraita that the opposite is the halakha? 
The Gemara answers: This is not difficult: The ruling of this 
baraita, which prohibits carding along the warp, is stated with 
regard to an ordinary garment, which is designed for durability, 
and one should therefore avoid wearing out the material by 
carding along the warp. The ruling of that baraita, which allows 
one to card along the warp, is stated with regard to an elegant 
cape [besarbela],' which is made for aesthetic appearance and 
is therefore improved by carding in this manner. 


The Gemara examines the next clause of the baraita: And a carder 
should not place in a cloth more than three stiches for each 
loop. Rabbi Yirmeya raised a dilemma with regard to the defini- 
tion of the term stitch in this context: Does drawing the needle 
in and out constitute one stitch, or perhaps does drawing the 
needle in and out constitute two stitches? The Gemara responds: 
The question shall stand unresolved. 


It was further stated in the baraita: And he may even out the 
cloth by cutting it along its length, but not along its width. 
The Gemara asks: But isn’t it taught in another baraita that 
the opposite is true? The Gemara answers that this is not diffi- 
cult: The statement of this baraita, which rules that one should 
even out the cloth along its length, is stated with regard to 
a garment, where an uneven length would be conspicuous. 
The statement of that baraita, which rules that one should even 
it out along its width, is stated with regard to a belt, as the 
width of a belt is more noticeable than its length while it is 
being worn. 


§ The Gemara cites a baraita that discusses which items may be 
purchased from a carder. The Sages taught in a baraita (Tosefta 
11:12): One may not purchase strands of thread from a carder," 
because it is assumed that they are not his. And in a place where 
the residents were accustomed to allow carders to retain strands, 
the strands may be presumed to be his and one may purchase 
them. And in every place, one may purchase from them a 
cushion full of stuffing made from strands," or a mattress full 
of stuffing made from strands. What is the reason that it is 
permitted? The reason is that even if the carder had stolen the 
strands, once he uses them to make a cushion or mattress, he has 
acquired them through a change of form. 
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§ Apropos the halakhot pertaining to weaving, the Gemara cites a 
baraita that discusses which items may be purchased from various 
craftsmen. The Sages taught in a baraita (Tosefta 11:11): One may 
purchase from a weaver neither woolen wads [irin], which are 
used to hold the bobbin in place on a shuttle, nor heddles [nirin],' 
nor threads of the bobbin [punkalin]," nor remnants of coils of 
thread that were left on the spool, as there is a concern that these 
items were taken from the customer without his consent. 


But one may purchase a spotted garment from them, even though 
the design indicates that it was made from strands of different colors, 
which the weaver may have stolen from other garments that he was 
weaving. It is also permitted to purchase warp threads and weft threads 
from them, as well as wool that was spun into thread or woven. All of 
these items may be purchased from the weaver because they have 
undergone a physical change, and have therefore been acquired by the 
weaver even ifhe did steal them. 


The Gemara asks: Say: Now that the baraita taught that one may 
purchase spun wool despite the fact that it has undergone only a minor 
physical change, is it necessary to teach that one may purchase woven 
wool, which has undergone a greater change of form? The Gemara 
answers: What does the baraita mean when it mentions woven wool? 
It is not referring to wool woven into a garment, but to wool that was 
twisted into chains, which is also a minor physical change. 


The Gemara examines which items may be bought from a dyer. The 
Sages taught in a baraita: One may purchase from a dyer neither 
pieces of wool used for tests," nor pieces used as a color sample 
[dugmut],' nor detached pieces of wool, as these might have been 
stolen. But one may purchase from him a colored garment, spun 
threads, and clothes fashioned from the aforementioned pieces of 
material. The Gemara asks: Now that the baraita taught that one may 
purchase spun threads from the dyer, is it necessary to teach that one 
may purchase clothes? It is obvious that one may purchase clothes, as 
the clothes themselves are made of spun threads. The Gemara explains: 
What does the baraita mean when it mentions clothes? It is referring 
to felt garments, which are not made of spun thread. 


The Sages taught in a baraita (Tosefta 11:16): In the case of one who 
gives hides to a tanner, the trimmings of hide and the detached hairs 
belong to the customer, but the substance that comes up while being 
washed in water belongs to him, the tanner. 


Q The mishna teaches that if the threads were black on a white 
garment, the launderer may take all of them. Rav Yehuda said: A 
launderer is called a katzra in Aramaic, and he takes the short 
[katzra] shreds of wool for himself. Rav Yehuda also said: All the 
threads, even those usually removed from the garment, are counted 
toward the minimum number of thumb-lengths between the hole 
through which the sky-blue wool is inserted for ritual fringes and 
the edge of the garment.™ But Yitzhak, my son, is particular’ about 
these threads, and makes sure that the garment is of the proper 
measurement even if the threads were to be removed. 


The number of thumb-lengths between the hole through 
which the sky-blue wool is inserted and the edge of the gar- 
ment — nban pa: Ritual fringes must be attached to the corner 
of a four-cornered garment through a hole that is no closer to 
the edge of the garment than the distance from the edge of the 
thumbnail to the first joint of the thumb. The maximum distance 
between the hole and the edge of the garment is three finger- 
breadths. If there are threads protruding from the edge of the 
garment, the ritual fringes may not be attached to those threads, 
but rather to the garment itself. Nevertheless, 


HALAKHA 


of the garment and the hole through which the ritual fringes are 
attached to the garment. According to the Rema, the minimum 
distance should be measured without taking into account the extra 
threads, whereas with regard to the maximum distance, the hole 
should be no more than three fingerbreadths from the edge of the 
garment even if the extra threads are taken into account. Prayer 
shawls commonly worn nowadays have threads protruding from 
their sides, but not from the corners of the garment, where the 
ritual fringes are attached (Shulhan Arukh, Orah Hayyim 11:7, and 


he threads are in the comment of Rema). 


taken into account in measuring the distance between the edge 


LANGUAGE 
Wads [irin] - » x: Apparently this word derives from 
the Greek eiptov, eirion, meaning wool. It is often used 
to refer specifically to small wads of wool. 


Heddles [nirin] — p: This word refers to the threads 
that are placed on the rods of the loom in order to 
slightly raise the threads of the warp so that the 
shuttle can move between the threads. 


Threads of the bobbin [punkalin] - popns: This 
word originates from the Latin panicula, referring to 
the skeins of yarn from which the threads are woven, 
or threads used for basting. Some suggest that it 
refers to the thread wrapped around the bobbin held 
in the shuttle. 


Sample [dugmut] — mast: From the Greek detypa, 
deigma, meaning example, sample, or plan. 


NOTES 

Nirin...punkalin - POPND...P VI There are various 
interpretations of these terms. Rashi writes that nirin 
and punkalin are both threads that are fastened to 
the loom; the nirin are known as heddles and are 
held vertically, while the punkalin are placed hori- 
zontally. The Meiri explains that punkalin are threads 
of a unique color that would be used to form the hem 
of the garment. 


Pieces of wool used for tests [otot] — ninix: Rashi 
explains that these are pieces of wool that a dyer uses 
o check the effects of various dyes on a particular 
material. By contrast, the dugmut referred to here are 
dyed pieces of wool that the customer presents to 
he dyer in order to illustrate which color he wants. 
Others write that the otot are small indicators that a 
aunderer places in the stitching of a garment to help 
him identify its owner (see Arukh). The Ra’avad sug- 
gests that otot are patches of cloth that a dyer would 
hang outside his shop to advertise it and attract atten- 
ion, while dugmut are pieces of dyed wool that a dyer 
shows to his customers in order to demonstrate the 
effects of his dyes. 


The number of thumb-lengths between the hole 
through which the sky-blue wool is inserted and 
the edge of the garment - nan pad: Ritual fringes 
must be attached to the corner of a four-cornered 
garment through a hole that is no closer to the edge 
of the garment than the distance from the edge of 
the thumbnail to the first joint of the thumb. The 
maximum distance between the hole and the edge 
of the garment is three fingerbreadths. 


But Yitzhak, my son, is particular - Pd? 1a pny: 

Rashi explains that Rav Yehuda’s son would be careful 

to remove the extra threads on a garment so that they 
would not be included in the minimum measurement 
of half a thumb's length. The Ra’avad understands 
that Yitzhak was being stringent in two ways. On the 
one hand, he would not include these extra threads 
in the minimum measurement of a thumb phalanx, 
but on the other hand, he would factor them in when 

calculating the maximum measurement of three fin- 
gerbreadths (Rashba). 
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LANGUAGE 


Plane [rehitni] — ‘30°77: Probably from the Greek puxavn, 


rhukané, meaning plane. Others suggest it is from the 
term pivn, rhiné, meaning file or rasp. 
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The mishna teaches: In the case of a tailor who left enough thread 
attached to the cloth in order to sew with it, this thread belongs to 
the customer. The Gemara asks: And how much thread is necessary 
in order to be able to sew? Rav Asi said: The length of a needle 
outside the needle. A dilemma was raised before the Sages: Did 
Rav Asi mean that the thread must be the size of the needle and 
that beyond the needle there must be an additional amount of 
thread equivalent to the size of the needle? Or perhaps he meant 
that it must be the size of the needle, and that beyond the needle 
there must be any minimal amount of additional string. In other 
words, was Rav Asi saying that the thread must be two needle 
lengths, or slightly more than one needle length? 


The Gemara responds: Come and hear a resolution, as it is taught 
in a baraita: In the case of a tailor who left the thread attached 
to the cloth, but it was less than the length necessary in order 
to sew with it, or if there was a patch of cloth that is less than 
three fingerbreadths by three fingerbreadths left from the cloth 
given to the tailor by the customer, the halakha is dependent 
upon the customer’s inclination: When the customer is particular 
about such items, these items belong to the customer, but if 
the customer is not particular about them, these items belong 
to the tailor. 


The Gemara analyzes the baraita to deduce the answer: Granted, 
if you say that Rav Asi meant to say that the thread must be the 
size of the needle and that beyond the needle there must be an 
additional amount of thread equivalent to the size of the needle, 
then the ruling in the baraita that a slightly shorter thread belongs 
to the customer if he wishes to keep it is reasonable, since a thread 
which is less than that length is still fit for use as the stitching of a 
loop. But if you say that Rav Asi meant that the thread must be the 
size of the needle and that beyond the needle there must be any 
amount of additional string, then with regard to a thread that is 
even less than that, for what use is it fit that the customer might 
wish to keep it? 


Rather, learn from the baraita that Rav Asi meant that the thread 
must be the size of the needle and that beyond the needle there 
must be an additional amount of thread equivalent to the size of 
the needle, so that the thread must be a total of two needle lengths. 
The Gemara affirms: Conclude from the baraita that this is so. 


§ The mishna teaches: That which the carpenter removes with an 
adze belongs to him, but what he removes with an ax belongs to the 
customer. The Gemara raises a contradiction to this ruling based 
upon a baraita: That which the carpenter removes with an adze 
and that which is severed with a saw belong to the customer. But 
with regard to that which comes out from under a drill or under 
a plane [rehitni],'° and that which is scraped by the saw, i.e., saw- 
dust, these belong to the carpenter. Whereas the mishna rules that 
the carpenter may keep what is removed with an adze, the baraita 
rules that it belongs to the customer. 


BACKGROUND 


Plane [rehitni] — 20717: 


Carpenter's plane resembling those from the mishnaic period 
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The Gemara presents an answer: Rava said: In the place of the 
tanna of our mishna, there are two kinds of blades used by carpen- 
ters: The larger blade is called an ax, and the smaller one is called 
an adze. By contrast, in the place of the tanna of the baraita, there 
is only one carpenter’s blade, and they called it an adze. Conse- 
quently, the adze referred to in the baraita is actually an ax and the 
rulings are therefore congruent. 


The mishna teaches: And if he was doing his work in the domain 
of the customer, then even the sawdust belongs to the customer. The 
Sages taught in a baraita (Tosefta 11:18): Stone chiselers are not in 
violation of a transgression due to the prohibition against robbery 
if they take the leftover chips of rock. Furthermore, with regard to 
those who prune trees, those who prune vines, those who trim 
shrubs, those who weed plants, and those who hoe vegetables, 
the halakha is dependent upon the owner’s inclination: When the 
owner is particular about the plant trimmings, the workers are in 
violation of a transgression due to the prohibition against robbery 
if they take the trimmings, but if the owner is not particular about 
them, then these items belong to the workers. 


Rav Yehuda says: Dodder [keshut]® and green grain [vehaziz], 
are not subject to the prohibition against robbery, as they grow on 
their own and no one tends to them. But in a place where people 
are particular about the ownership of dodder and green grain, they 
are subject to the prohibition against robbery. Ravina said: And 
the city of Mehasya is a city where the residents are particular 
about dodder and green wheat. 


Dodder [keshut] - mwa: Dodder is a variety of Cuscuta, 
from the Convolvulaceae family. It is a parasitic plant that 
grows around various shrubs or bushes and sustains itself 
by absorbing their nutrients. Dodder plants are leafless with 
stem-like tendrils, and will insert roots known as haustoria 
into the vascular system of the host plant and use them to 
siphon its food. It is used primarily in beer production, and is 
added at a certain point in the fermentation process in order 
to give the beer its distinctive bitter taste. 


Dodder 


Green grain [haziz] — "m: The Arukh and some of the 
geonim had a version in which the word is hazin, rather 
than haziz. They explain that it refers to tender plants, such 
as very green sheaves of grain. 
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When a robber dies and leaves stolen property to his children, they are obligated 
to return these items only if the robber left his children land, or if the stolen items 
are easily identifiable and it is a disgrace to their father’s honor if they remain in his 
children’s possession. One who informs gentiles of the whereabouts of another’s 
property to facilitate its seizure is considered to be a robber unless he was coerced 
into doing so. Furthermore, if the informer enabled the gentiles to access the prop- 
erty by performing an action, he is liable even if he acted under coercion. One who 
had his own possessions replaced with another’s by bandits is permitted to keep them 
due to the presumption that their owner has despaired of retrieving his belongings. 
If one unwittingly purchased stolen property and the owner recognizes the items as 
his own, he may take the items from the purchaser, but he must compensate him for 
the money that the purchaser innocently spent on those items. 


The Gemara also examined the rights and limitations of one who handles another’s 
property with the permission of the owner and the ramifications for potential pur- 
chasers. It is generally assumed that the trivial, leftover parts of a repaired item 
may be kept by craftsmen, as it may be presumed that they are of little interest to 
the customer. Accordingly, it is permitted to purchase these items from craftsmen. 
Similarly, it is permitted to purchase small items from women and children, as it is 
reasonable to assume they are offering them with the approval of their husbands or 
fathers. As a general guideline, if merchandise is being sold by employees or family 
members in a public, conspicuous fashion or in large quantities, it may be presumed 
that they are being sold with the owner’s permission, and one may therefore purchase 
it. If the buyer is asked to conceal his purchase, it is prohibited for him to engage in 
the transaction as there is reason to question its legality. The halakhic criteria that 
define what is considered trivial or significant in this context are largely based on the 
prevailing social conventions of a particular community. 


Summary of 
Perek X 
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Since the publication of the first volume of the Koren Talmud Bavli we have employed 
some transliterated acronyms, such as Rambam, to give the translation a more 
authentic flavor. These acronyms are used throughout this volume where they are 
well known and where the acronym helps readers easily identify the author in ques- 
tion. The following chart provides the full name of each author or work alongside 
its common acronym. 
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372 COMMON ACRONYMS 


Radak 
Radbaz 
Ralbag 
Ramah 
Rambam 
Ramban 
Ran 
Rashash 
Rashba 
Rashbam 
Rashbatz 
Rashi 
Re'em Horowitz 
Rema 

Ri HaLavan 
Ri Haver 
Ri Migash 
Riaf 

Riaz 

Rid 
Ridvaz 

Rif 

Rim 

Ritva 

Riva 
Rivam 
Rivan 


Rivash 


Rosh 

Shakh 

Shas 

Sheelat Ya‘avetz 
Shela 

Siddur Rashi 
Sma 

Smag 

Smak 


Talmid HaRa‘ah 


Rabbi Shlomo ben Rashbatz 
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Rabbi Shlomo, son of Rabbi Shimon ben Tzemah Duran 
Rabbi David Kimhi 

Rabbi David ben Zimra 

Rabbi Levi ben Gershon 

Rabbi Meir HaLevi 


Rabbi Moshe ben Maimon 


Rabbi Moshe ben Nahman 

Rabbeinu Nissim ben Reuven of Gerona 
Rabbi Shmuel Strashun 

Rabbi Shlomo ben Adderet 

Rabbi Shmuel ben Meir 

Rabbi Shimon ben Tzemah Duran 


Rabbi Shlomo Yitzhaki 


Rabbi Elazar Moshe Horowitz 

Rabbi Moshe Isserles 

Rabbeinu Yitzhak ben Ya'akov of Prague 

Rabbi Yitzhak Isaac Haver 

Rabbi Yosef Migash 

Rabbi Yoshiya Pinto 

Rabbi Yeshaya di Trani the Younger 

Rabbi Yeshaya di Trani the Elder 

Rabbi Ya'akov David ben Ze'ev Wilovsky 

Rabbi Yitzhak Alfasi 

Rabbi Yitzhak Meir of Gur 

Rabbi Yom Tov ben Avraham Asevilli (of Seville) 
Rabbeinu Yitzhak ben Asher 

Rabbi Yitzhak ben Meir 

Rabbi Yehuda bar Natan 

Rabbi Yitzhak ben Sheshet 

Rabbeinu Asher ben Rabbi Yehiel 

Siftei Kohen by Rabbi Shabtai Cohen Rappaport 
The Six Orders of the Mishna 

Responsa of Rabbi Ya'akov Emden 

Shenei Luhot HaBerit by Rabbi Yeshaya HaLevi Horowitz 
Siddur compiled by Rashi’s students 

Sefer Meirat Einayim by Rabbi Yehoshua Falk 
Sefer Mitzvot Gadol by Rabbi Moshe of Coucy 
Sefer Mitzvot Katan by Rabbi Yitzhak ben Yosef of Corbeil 


A student of Rabbi Aharon HaLevi 
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Talmid HaRashba A student of Rabbi Shlomo ben Adderet 
= Turei Zahav by Rabbi David HaLevi 


osori HaLavan iene iF Hoppe Yitzhak Sn Ya‘ eo of OnEABUE 
— Sefer HaTurim by Rabbi Ya'akov ben Asher 
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X 


107. . .Flies, hornets, or mosquitoes — wany ayyy na 
183...Golden coins — wam 

247...Sprinkling -qh 

318... Zephirin - pya 

87... Sprinkling — Apt 


246...Storage — xan 

56... The group — xNWaNn 

1...New branch — wan 

105...Genets - DKI nitan 

52...Non-sacred animals in the courtyard — yya pan 
1...Greek wisdom — nY maY 

318...Plunderers [haramin] — prin 


v 


33...Untithed produce and teruma — manm xbov 
o... Tereifa -7DW 


28... Despair — wax? 

His hand which is condemned by a — maya anman i? 
142...written decree from the government to be severed 

7...Jubilee Year -b30 

109. ..Causing an impediment to boats — 72 9bi ny Way? 

109...Build a fence [kela] — yop pina» 


Jerusalem was - paw) apbnina xh phen 
120...not apportioned to any one of the tribes 


223...Coins of Jerusalem — niwm 


5 
246.. „Laundering - 7923 
93...Koy—"B 
46...Samaritans [Kutim] — oma 
go...Diverse kinds — Dyha 
105. . Village [kufri] dog — 1513 J2 
A dog in its hunger - yban Y3 ma23 xabp 
190. . swallows even dung 
316.. .Kalla — DEE) 
A generalization, and a detail, -a vm 
10.. .and a generalization 
237. .. Synagogue of the town Maon — yipiat KWa 
362. ..Cap [kippa] - 753 
187. ..Cabbage and thorn — 8¥3m1 x3 
367... Dodder [keshut] — nwə 
When the members of — m Y mt xaiown ma NYWI 
the house of the Hasmonean monarchy 
121...were at war with each other 


5 


78...Not in the presence of a court — p7 m3 393 xb 


Did not manage to give - yaxw ay i iy) paon vi 
200...the sheared wool to the priest before he dyed it 


Did not wet them — paw pyyan nih wh 
237...and he converted the grain into bran 
1...A certain lion accompanying them — It NTT amg 


To dye it red for him — viny iyasi nity 15 vray) 
„and instead he dyed it black 


2...Greek language — ny wh 


122. . .Persian language — ‘B18 yw 
364...Along its warp — ww 


2...Bandage — 73% 
144...Crystalline ice plant —xbins 


One hair on her back... — AB*133 TNN...7033 TN 
53...and one on her lower ‘abdomen 


146. ..lt whitened his flesh — mwa mmay 
It is impossible — ryan xba MWAI way N 
148...for deafening to occur without a bruise 
You cannot — asa soxind bin» many ong 
1...produce diverse kinds 
192...None among birds are pursued — nisiya 971 pb ps 
A restriction following — misty were vaya IIK Baya prs 
154...a restriction serves only to amplify 
One cannot refute — xw»pT by pIwr px 
15, 273...a juxtaposition 
135...A person who is delicate — papa wie 
292...Excessive eating — TDA Ty% 


Rav Ashi said — Naw 931 WON WN 37 WN 
312...that Rabbi Shabbtai said 


145...A doctor who heals for no cost — 393 1327 NYDN 
113...Even dew is bad for them -=A wp ox 


al 


2...Small domesticated animals — 7p7 maga 
139...Humiliation and degradation — D039 nia 

1...Bei Hozai — tina 

233... Treading —*wwa 

5...Eradication - 1a 

99...For the redemption of his firstborn son — jaa nina 
274...Ben pekua — YAP ja 

354...A certain claim and an uncertain claim — xaw1a 
45...Retroactive designation — ma 

51...In the name of the Exilarch — xmbs wowa 


a 


104...Groaning due to a pain in his heart — inn mia 
One can purchase — opt NP D1 

184...date palms with grapevines 
1... The gardens of Tzerifin — pari nia 
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Honey or any type of — mag) pep Apna wn bo wat 
144...sweet foods are detrimental to the injury 

342. ..Plums — pappan 

317... The law of the kingdom is the law — x34 smaba NDT 

135... One whose flesh heals quickly — x7 mwa pot 


gi 


This is stated with regard to a — KYYTI KI KADINI NI 
106...black cat, that is stated with regard to a white cat 


A certain donkey — XPiYTI XP YUPI KVIN NITI 
136...that severed the | hand ofa child 


109...Shrubs — 3°71 

109... Thorns = "ap 

Contradictory testimony — mam TOIT 
73...and determining conspiring testimony 

2.. lt was burned in the cauldron — a imp 


226... The King’s Mountain — ban ana} 
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Offspring of a kosher animal — mai miny by T 
93...and a non- kosher animal 
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119...A heifer whose neck is broken — nany may 
Testimony that was — Aaa mova mnypa myeaw nv 
66...partially invalidated is entirely invalidated 
63...Conspiring witnesses — DaRi oy 
204...Olelot — nibbyy 


Kosher birds... — gaY nidiy... ori nipiy 
11.. .non-kosher birds 


121. ..Ein Sokher — 31D py 
n9.. .Idolatrous city — nnan YY 
337...Basket of the olive press — 737 ma boy 
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204...Pe‘a- IND 
58...Entrance to the house of the Nasi — TKWI +27 KÐ 
221...Invalidated by the government — mab indps 
204...Peret — bp 
349...His lips were split — mymIpw my9 
348...Persians and Greeks — IPY NDIÐ 
237...Bread that is underbaked -paan na 


313. ..A document of ostracism — xna 
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237... Tzippori — as 

You plunged ~ P3 DY P2 DVIS pp Ayo 
into mighty waters and you raised 
181. . earthenware in your hand 


129...Growths [tzemahim] - amas 
120...Leprosy [tzara‘at] — mw 
P 
11.. .Sacred with the sanctity of a firstborn - 71233 witP 
85... An offering of lesser sanctity — obp DTR 
245... Safflower - ny¥ip 
184... Their marrow — ap 
30... Trimming — 21x97 


Hears the sound — bax xb yaw Anan bp 
189...of another eating and does not eat 


g4...An animal with non-cloven hooves -obp 


243...Peels of orla — myw Eir 
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Amplification and restriction, — 019143 way na 
12...and generalization and detail 

309...Interest — ma 

366. ..Plane [rehitni] — 3) 

184...Quarter-kav — yan 
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111... That does not face the sun — mana ny AKT ivgw 
269...Oath of testimony — mwa nyiaw 

217...King Shapur — saba wav 

117...Garlic — ow 

266...Bailee - wiv 

228...A beam used for crafting a sculpture —wnbyd xTW 


A chest [shidda], a box [teiva], -bum npn Tw 
230...or a cabinet [migdal] 


infestations of- papy own mbw 
107...Snakes or scorpions 
204...Forgotten clusters of grapes left for the poor — Anaw 
318...Belongs to the king's house — bn ma bw 
189... The goose stoops as it goes — xm 12 be aw 


103... The wilderness that is in Judea — 7a 3272 
The wilderness that is — Say Wabaw 312 
103...0n the border near Akko 
102...Wilderness — niiata 
359...Desert animals — niyama 
253...Medea - "13 
157. . Afflicted with boils [shehin] — pme nawn 
207. . . Tax collectors — pata 
225...Coin of ancient Jerusalem — ober by yapn 
147...Caused him to grind with a mill - oma inya 
Renders one and his garments — aban Manx DNI KAV 
11.. .impure when it passes through his esophagus 
Transmits impurity — KAJ pina KAVA 
10...through contact and carrying 
One who is — prin ya PM Tay Psw a 
173...a half-slave half-freeman 
When others humiliate him — obs ab bon 
151. ..he feels humiliation 
124. . Pigeons fly -1ng Dwg 
223...Meishan — pora 
112... Traps — niva 
224...Kingdoms are particular — ni vapa nan 
From the place of - nya ppan pa 
111. ..the first knot and above 
358...From the shepherds — Dying ja 
From where is this — ways "AXT Mya KI KII 
187...matter derived whereby people say 
174...One hundred dinars of Tyrian coinage — ¥ maa 
233...Ma‘a- myn 
223...Coins of bar Kokheva [Kozeviyyot] - naia niyn 
363...Adze — 7¥¥1 
188...Ate in the morning — 2 Kra 
189...Bile — 7a 
29...His bedding — sav 
Pay the principal and the additional - DW% wain 117 own 
285...one-fifth and bring a guilt-offering 
290...Priestly watch — wawa 
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91...An animal that resembles another - maT) 
123...Neharde’a — KYI 

235...Jewel [nofekh] — 1953 

248...Nezikin is one tractate — MT KIJA NIN ppr) 
264...A nazirite who shaved — now m 

324... Swarm -om 

123...Its canine teeth - 72") 

149...Depilatory agent — KW) 

338...Exposed — anbans 


245...Woad - DD 

238...A new press — SAIN ADD 

He blinded — iw nx bam ray py NY NDD 
70...his slave's eye and knocked out his tooth 

142. ..Drug - D9 

123. ..Close to the border — raph TDD 

108...Ordination — Aap 

Where there is uncertainty —bpab niwa pap 
172...in capital law the ruling is to be lenient 

190...Book of Ben Sira - PD J 15D 

265...Sealed by sediments — o*yaw mano 
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110...Fenugreek - AoA 

68...Substitution - mpar 

86...Unblemished inside the Temple - 0333 Dan 
165...Ordinance of Usha — KWN napa 


28...Ordinance for the penitent - Dawa MPA 
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261...Tavakh —JX1A 

The legal status of a pause or - 191 V273 VDT TIN 
retraction within the time required for speaking a short 
67...phrase is like that of continuous speech 


119...Women's cosmetics — DUI WWA 


XK 


109...Hard protrusion [yeteida] -7P 


Fj 
241...Unattractively [ka'ur] - VN 
220...Barrels [kuvei] - 103 
340.. .Fish [kavrei] — M3 
189. ..Teeth [kakha] - x33 
241...Kelabus — pias 
109...Saffron [karkom] — i313 
363...Ax [kashil] — Dwa 


320...Bowl [/akna] — xu 


351...Ferry [mavra] — aata] 

323...Court of villagers [magista] - MAID 
210...Unsold [mehorarin] — pryirva 

350... .Silk [metakesa] — xDBvI 
247...Poultice [melogema] - xaha 
32...Casings [maltetin] — povdn 

113...Cut down [mefaseig] — B51 


320...Exchange [mar] - wa 
348...Murder [meradin] - ja 


111...Rows [mesharei] — aKvA 
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35...Lean animals [negidin] -pT 
365...Heddles [nirin] - p3 

102... Traps [nishovim] — Diw 

200, 365...Felt [namtei] — 912 
216...Bar of silver [naskha] — 303 
149...Depilatory agent [nasha] — XW) 
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157. . Safe investment [segulla] — aap 
122. ..Syriac [Sursi] — DTD 
118...Breechcloth [sinar] — 9e 
364...Cape [sarbela] — xbanp 
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30... Table top [itzba] - Nay 
349. . Serpent [akhna] — «aay 
122...Asia Minor [Asya] — DY 
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217.. .Pair [padna] — K313 
365... Threads of the bobbin [punkalin] - pops 
252...Protection [panahya] — Noms 


31... Table top [abrazin] — pax 

226...Agardamis — DATY 

313...Document of authorization [adrakhta] — KAJTIN 
49...Document of authorization [orakhta] — SADTiK 
203...Effort [ikhepal] -529% 

146...Room [inderona] — KiNg 

174. . .lssar — TON 

114. ..Main street [isratya -NDD 


365...Wads [irin] — pyx 

180...Healed [itpah] — nany 

186...Guest [akhsenai] — 2D 

137. ..Chewed [alas] — Dox 

247...Emetic [apiktevizin] — preps 
=i 

200. . .Pestles [bukhanei] - 3K93 

323...Courthouse [bei davar] - 8y 2 

274. ..Ben pekua — nypa ja 

349...Cushions [bistarkei] - *pynba 
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120...Balconies [gezuztraot] — DKW 
324. .. Troop [gayis] — D3 
144...Garguteni — ITI 

214...Sea [griva] — KYB 


220...Daru — 11K 
365...Sample [dugmut] — nway 
260...Figure [deyokani] — 3pirt 
263...Sack [disakaya] — x»PD"T 
191...Children [dardekei] — p31 


n 
215...Leaves [hutzei] — »¥37 
331...Shouted [hifgin] - paa 


n 


105...Hova — main 
367...Green grain [haziz] -my 
161...Lineage [hayis] — pn 


v 


360. . .Scales [turtanei] -3u 

226. ..Arab merchant [tayya'a] - xy 
31.. Joist [telala] - Kyy 

299. ..Two bodies [tan du] - 3148 
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206...Empty one [reika] — n 
356...Spotted [rekuata] — KIYIP 
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Enhancement that reaches shoulders — pons) pani nag 
213. ..[shevah hammaggia likhtefayim| 


g1...Seh—7w 

106...Cat [shunara] — Kw 
227...File [shofina] — Kyaw 
216...Black [shehimei] — "2mo 
184...Shivhat — nna 

346.. Silks [shirain] — pyw 
188. ..Sockets [shafa] - Kaw 
129...Skewer [shapud] — Taw 
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225...Quarter-kav — BIN 


238... Tablet [pinkas] — Dp 
120...Orchards [pardesot] - niota 
347.. Officer [parhagna] — KAT 


x 
42...Pious ones [tzenuin] — pyas 


201...Soap [tzafon] —jiax 


P 
122. ..Komi — "p 
227...Hammer [kurnesa] - kBINP 
43...Clods of earth [kezozot] — nitirp 
226...Fortress [kastera] — KWP 
80... have gotten the better [kipahti] — nap 
32...Log [ketzitzta] — KAY YP 
330...Carthage [Kartigna] — KWID 
22. ..His enclosure [karpeifo] — DS 1p 
366.. .Plane [rehitni] — 367 
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116...Rav Geviha from Bei Katil -b73 aaran 
220...Rav Yosef bar Hama — xan 12 9p 37 

348...Rav Kahana — Kan 

136.. .Rav Pappa bar Shmuel -bgn 7a X95 31 
285...Rabba Zuti— 4 7131 

308...Rabbi Oshaya — yi 137 

116...Rabbi Berayes — D174 21 

132...Rabbi Dostai ben Yehuda — 7717? ya Papit] 
276...Rabbi Hiyya bar Yosef - yp?’ 1a NYT 127 

52...Rabbi Halafta - smaona 

256...Rabbi Yehuda ben Bava — x33 43 771979 937 

113...Rabbi Yehuda ben Kanosa — bia? {2 TPT 37 
256...Rabbi Yehuda son of Rabbi Elai — evo vara maa 3 
77...Rabbi Yehoshua — ywin ay 

57...Rabbi Yohanan HaSandlar - ynon upina 

24...Rabbi Ya'akov — apy! 937 

350...Rabbi Shimon ben Elyakim — apne ayaw an 
77...Rabban Gamliel -bha eal 
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122...Avtolmos bar Reuven -3x733 pindivars 
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107. ..Sons of Rav Pappa — X59 3723 
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334. . Hanan the Wicked - xwa jan 
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77... Tavi -1'39 


108. ..Mar Zutra - XBT VA 
218...Mar Kashisha — xww p va 
220...Mari bar Mar — wW 
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49... The Sages of Neharde’a — "1973 
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80...The elders of the school of Rav - 319373 
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